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EEPORTS  OF  CASES 

THE  DISTBICT  COURTS    OP  APPEAL 

OV   CBS 

STATE  OF  CALIFORNIA. 


[Giy.    Ko.   8045.    Fiitt   Appellate   Difftriet,    DiTision    One. — April    5, 

1920.] 

A.   B.   DYEE,  Bespondent,  v.   ROZENE   M.   MINTUEN, 
Executrix,  etc.,  et  aL,  Appellants. 

[1]   AOOOUNTS— BKOmOOAL    DXXANDS — StATUTX    OF    liElCITATIOKS.— An 

aeeoont  showing  on  one  side  the  different  items  furnished  and 
amounts  paid  by  one  person  for  the  joint  benefit  of  himself  and 
another,  and  on  the  other  side  the  different  items  furnished  and 
amounts  paid  hy  the  latter  for  like  purposes,  a  balance  being 
shown  in  favor  of  the  former,  constitutes  a  mutual  account;  and 
an  action  thereon  commenced  within  four  years  from  the  date  of 
the  last  item  thereof  is  not  barred  by  the  statute  of  limitations. 

[2]  Id.— Action  Against  Ezkoutor — Cobbxctnxss  or  Books  and 
Claxm. — ^BviDXNOS  Admissible. — In  an  aetion  against  an  executor 
upon  a  mutual,  open,  and  current  account  against  the  deceased, 
while  the  plaintiff  is  prohibited  by  subdivision  8  of  section  1880 
of  the  Code  of  Civil  Procedure  from  testifying  as  to  the  correct- 
nefls  of  his  books,  or  that  the  entries  therein  made  are  true  and 
correct,  it  is  not  error  to  permit  him  to  testify  that  the  account 
embodied  in  the  rejected  claim  sued  on  corresponds  with  the 
account  in  his  books. 

[8]  Id.— NoNPATiOENT—PLXADiKO—PBOoy.— While,  in  such  an  aetion, 
the  plaintiff  must  plead  nonpayment  of  the  debt  sued  upon,  such 
allegation  need  not  be  proved,  but  the  burden  of  proof  of  pay- 

1.    What  are  mutual  accounts,  note,  Ann.  Oas.  1913D,  816;  within 
the  statute  of  limitations,  note,  I  A.  L.  B.  1060. 
47  0»L  App. — 1 


Digitized  by  LjOOQIC 


2  Dyer  v.  Mintubn.  [47  Cal.  App. 

ment  Ib  upon  the  defendant;  therefore,  prejudicial  error  is  not 
eommitted  in  allowing  the  plaintiff  to  testify  that  the  aeeonnt 
has  not  been  paid. 

[4]  Id. — Books  of  Deceased — OoRaESPONDSNcm  of  Claim  With— En- 
DXNCE. — In  an  action  against  an  executor  upon  a  mutual,  open, 
and  current  account  against  the  deceased,  it  is  not  error,  in  viola- 
tion of  subdivision  3  of  section  1880  of  the  Code  of  Civil  Pro- 
cedure, for  plaintiff  to  call  the  executor  as  a  witness  and  prov^ 
by  him  that  the  claim  sued  upon  corresponds  with  the  books  kept 
by  the  deceased.  Such  evidence  does  not  involve  or  relate  to  a 
"matter  of  fact  occurring  before  the  death  of  the  deceased." 

[6]  Id. — Action  on  —  Balangi  Due  —  Nonpaticbnt  —  Evidinci'.— In 
this  action  against  an  executrix  and  executor  upon  a  mutual, 
open,  and  current  account  against  the  deceased,  that  there  was  a 
balance  due  plaintiff  was  proved  by  the  introduction  in  evidence 
by  the  defendants  of  the  books  of  the  deceased,  supplemented  by 
the  testimony  of  the  defendants'  witness  that  the  account  sued 
upon  was  "substantially  the  same"  as  the  account  shown  by  the 
books  of  the  deceased.  Proof  of  payment  of  the  balance  due 
was  a  matter  resting  upon  the  defendants. 

[6]  Id. — Action  Aoahcst  Executor — Form  of  Judgment. — In  an 
action  against  the  executors  on  a  rejected  daim  against  the  estate 
of  the  deceased,  a  personal  judgment  against  the  defendants, 
without  directing,  as  required  by  section  1504  of  the  Code  of 
Civil  Procedure,  that  the  payment  thereof  be  made  by  defendants 
in  the  due  course  of  administration,  is  erroneous;  but  sneh  error 
may  be  corrected  by  a  modification  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.  Geo.  E.  Church,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

K.  Van  Zante  and  L.  L.  Cory  for  Appellants. 

Short  &  Sutherland  for  Respondent 

KNIGHT,  J.,  pro  iem, — This  is  an  appeal  by  defendants 
from  a  judgment  rendered  in  plaintiff's  favor  for  the  sum 
bi  $892.01,  in  an  action  instituted  by  plaintiff  against  the 
representatives  of  the  estate  of  James  W.  Minturn,  deceased, 
for  the  purpose  of  establishing  the  validity  of  a  rejected 
claim  presented  against  said  estate  by  plaintiff  for  a  balance 
claimed  to  be  due  upon  a  mutual,  open,  and  current  account. 
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Mintum  died  on  May  27,  1917.  Defendants  deny  the  in- 
debtedness, aver  payment,  and  plead  the  statute  of  limita- 
tions. 

The  question  of  the  application  of  the  statute  of  limita- 
tions depends  upon  the  character  of  the  account  sued  upon. 
If,  as  plaintiff  avers,  a  ** mutual,  open,  and  current  account" 
has  been  shown,  the  action  is  not  barred  by  the  statute,  for 
the  reason  that  suit  was  commenced  within  four  years 
from  the  date  of  the  last  item  of  the  account.  (Subd.  2, 
sees.  337  and  344,  Code  Civ.  Proc.)  Appellants  claim  that 
no  mutual,  open,  and  current  account  has  been  shown.  In 
this  respect  it  is  contended  that  the  account  sued  upon  lacks 
mutuality  and  reciprocal  demands  and  is  merely  a  state- 
ment showing  payments  advanced  by  plaintiff  to  third  per- 
sons for  and  on  behalf  of  plaintiff  and  said  Mintum,  for 
which  suit  should  have  been  brought  within  two  years  from 
the  date  of  the  last  item  stated  therein.  (Subd.  1,  sec.  339, 
Code  Civ.  Proc.) 

[1]  Prom  the  evidence  it  is  made  to  appear  that  plain- 
tiff and  the  deceased,  Mintum,  purchased  jointly  and  paid 
for  in  installments  certain  residence  property  in  Fresno, 
which  they  remodeled  and  afterward  used  as  their  home. 
Both  plaintiff  and  deceased  advanced  money  to  pay  for 
labor  and  materials  in  the  renovation  of  the  dwelling,  and 
each  kept  a  book  of  account  in  which  entries  of  such  pay- 
ments were  made.  The  account  sued  upon,  which  is  set 
forth  in  the  rejected  claim,  was  taken  by  plaintiff  from 
plaintiff's  books.  Upon  its  face  it  shows  the  various  entries 
of  debit  and  credit  in  separate  columns.  The  debit  column 
represents  the  payments  made  by  plaintiff  to  persons  who 
performed  work  and  furnished  materials  in  the  improve- 
ment and  repair  of  said  residence,  and  covers  a  period  from 
September  30,  1912,  to  January  4,  1914,  and  also  represents 
the  payments  made  by  plaintiff  on  the  land,  and  the  interest 
on  deferred  payments,  from  October  7,  1914,  to  and  includ- 
ing November  13,  1916.  The  credit  column  shows  the  pay- 
ments made  by  Minturn  to  persons  performing  work  and 
furnishing  materials  for  said  residence,  and  also  the  pay- 
ments by  him  on  the  land,  and  the  Interest  on  deferred 
payments.  Upon  its  face  the  account  appears  to  have  been 
balanced,  and  shows  that  plaintiff  expended  $10,806.51  more 
than  Mintum,  and  that  ouc-half  thereof,  to  wit,  $5,433.25, 
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was  charged  to  Minturn,  of  which  Minturn  had  paid  $4,500, 
leaving  a  balance  due  in  favor  of  plaintiff  of  $933.26.  In 
other  words,  on  the  one  side  of  the  account  are  shown  the 
different  items  furnished  and  amounts  paid  by  plaintiff  for 
the  joint  benefit  of  himself  and  Minturn,  and  on  the  other 
side  are  shown  the  different  items  furnished  and  amounts 
paid  by  Minturn  for  like  purposes,  and  a  balance  is  shown 
in  favor  of  plaintiff.  Prom  the  face  of  the  account  it  ap- 
pears that  the  items  constitute  mutual  credits  founded  on 
an  implied  agreement  for  the  setoff  of  mutual  debts;  that 
the  parties  dealt  with  each  other  in  the  same  relation,  and 
the  items  of  the  account  are  capable  of  being  set  off  against 
each  other.  The  credit  items  do  not  consist  of  money  pay- 
ments from  one  to  the  other,  but  are  made  up  of  demands 
of  a  reciprocal  character,  and  the  account  was  permitted  to 
run  with  a  view  of  ultimate  adjustment  by  the  settlement 
and  the  payment  by  one  to  the  other  of  the  balance.  Such 
an  account  possesses  all  the  elements  necessary  to  constitute 
a  '* mutual**  account,  and  it  must  be  so  held.  (Millet  v. 
Bradbury,  109  Cal.  170,  [41  Pac.  865];  Fraylor  v.  Sonora 
Min.  Co,,  17  Cal.  594;  Norton  v.  Larco,  30  Cal.  126,  [89 
Am.  Dec.  70];  Flynn  v.  Seale,  2  Cal.  App.  665,  [84  Pac. 
263].)  Suit  was  commenced  on  the  account  within  four 
years  from  the  date  of  the  last  item  thereof,  and  therefore 
plaintiff's  action  was  not  barred  by  the  statute. 

[2]  Appellants*  second  point  is  that  the  court  erred  in 
admitting  evidence  in  violation  of  the  provisions  of  subdi- 
vision 3  of  section  1880  of  the  Code  of  Civil  Procedure, 
which  provides  that  parties  or  assignors  of  parties  to  an 
action  or  proceeding,  the  persons  in  whose  behalf  an  action 
or  proceeding  is  prosecuted,  against  an  executor  or  admin- 
istrator upon  a  claim  or  demand  against  an  estate  of  a 
deceased  person,  cannot  testify  as  to  any  matter  or  fact 
occurring  before  the  death  of  such  deceased  person.  The 
instance  first  complained  of  is  where  plaintiff,  having  been 
called  as  a  witness  in  his  own  behalf,  was  handed  the  re- 
jected claim,  which  had  been  admitted  in  evidence  without 
objection,  and  testified  that  with  the  exception  of  one  item 
thereof,  amounting  to  $41.25,  the  rejected  claim  was  a  cor- 
rect statement  of  the  account  as  slinwn  by  his  books.  It  is 
claimed  by  appellants  that  this  te^^tiniony  was  admitted  con- 
trary to  the  rule  stated  in  Colbiirn  v.  Parrett,  27  Cal.  App. 
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541,  [150  Pac.  786],  and  the  authorities  therein  cited,  which 
hold  that  while  a  plaintiff  himself  may  hy  his  own  testimony 
establish  the  fact  that  he  kept  books  of  account  at  a  stated 
time,  and  that  the  books  produced  were  the  ones  kept  by 
him,  he  may  not  testify  as  to  the  correctness  of  said  books, 
nor  that  the  entries  therein  made  are  true  and  correct,  for 
the  reason  that  the  giving  of  such  testimony  by  a  plaintiff 
would,  in  effect,  be  allowing  the  plaintiff  to  testify  that  he 
rendered  to  the  deceased  the  services,  or  furnished  the  ma- 
terials, or  delivered  the  goods,  etc.,  aj9  the  case  may  be, 
which  the  entries  represent.  But  the  testimony  of  plaintiff 
in  the  instant  case  did  not  extend  that  far.  Plaintiff  did 
not  testify  as  to  the  correctness  of  his  books  of  account, 
nor  to  the  correctness  of  the  account  embodied  in  the  rejected 
claim.  He  merely  testified  that  the  account  embodied  in 
the  rejected  claim  was  correct  as  shown  by  his  books  of 
account.  In  other  words,  he  testified  in  effect  that  the  ac- 
count embodied  in  the  rejected  claim  was  a  correct  repro- 
duction of  the  account  shown  by  his  books;  that  it  did  not 
vary  or  differ  from  the  account  shown  by  his  books.  That 
the  trial  court  so  understood  the  testimony  and  was  guard- 
ing carefully  against  a  violation  of  the  provisions  of  said 
section  1880  is  clearly  shown  by  the  court's  ruling,  made 
immediately  following  the  admission  of  this  evidence, 
wherein  the  court  ordered  stricken  out  the  affirmative  an- 
swer given  by  plaintiff  in  responne  to  a  question  asked  by 
plaintiff's  counsel,  to  wit:  '*And  is  a  true  account  of  your 
dealings  with  Mr.  Mintumf"  and  by  the  court's  effort  to 
clarify  the  record  by  asking  the  question:  ''The  question 
was  simply  whether  your  books  show  that  [claim]  to  be 
correct,  and  you  have  stated  in  regard  to  one  item  that  you 
waive  that.  Now  otherwise  your  answer  would  be  that  the 
books  do  show  it!"  To  which  the  plaintiff  replied,  "Yes, 
sir."  It  may  be  conceded  that  if  plaintiff  had  been  allowed 
to  testify  that  his  books  or  the  account  as  set  forth  in  the 
rejected  claim  were  correct  it  probably  would  have  consti- 
tuted error.  Such  testimony  was  held  to  be  admissible  in 
Boche  V.  Ware,  71  Cal.  375,  [60  Am.  Rep.  539,  12  Pac.  284] ; 
but  that  case  was  criticised  in  the  later  cases  of  Colburn  v. 
Parrett,  supra,  and  Stuart  v.  Lord,  138  Cal.  672,  [72  Pac. 
142].  The  cases  last  cited  both  hold,  however,  that  the 
plaintiff  may  testify  that  he  kept  such  books  of  account. 
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and  that  the  books  produced  were  his  books.  Plaintiff's 
testimony  in  the  instant  case  did  not  go  even  that  far. 
He  merely  testified  in  effect  that  the  account  embodied  in 
the  rejected  claim  corresponded  with  the  account  in  his 
books.  It  may  be,  as  stated  by  the  learned  trial  court  in 
passing  upon  defendants'  objection  to  the  testimony,  that 
such  testimony  might  have  been  excluded  upon  the  ground 
that  the  books  were  the  best  evidence.  But  defendant  de- 
clined to  urge  that  objection.  The  testimony,  therefore,  was 
properly  admitted,  and  the  court's  ruling  was  free  from 
error. 

[3]  Appellants  next  claim  that  said  section  1880  was 
violated  in  allowing  plaintiff  to  testify  that  the  account  had 
not  been  paid.  There  was  no  error  committed.  By  seek- 
ing to  establish  nonpayment  plaintiff  was  endeavoring  to 
prove  something  that  the  law  did  not  require  him  to  prove. 
In  Melone  v.  Ruffino,  129  Cal.  514,  [79  Aul  St.  Rep.  127, 
62  Pac.  93],  it  is  held  that  the  allegation  of  nonpayment  of 
a  debt  sued  upon,  though  necessary  to  make  the  complaint 
perfect,  need  not  be  proved;  but  the  burden  of  proof  of 
payment  is  upon  the  defendant.  Such  is  the  established 
rule  in  this  state.  {Barrett-Hicks  Co.  v.  Olas,  14  Cal.  App. 
289,  300,  [111  Pac.  760] ;  Miller  <&  Lux  v.  Dunlap,  28  Cal. 
App.  313,  [152  Pac.  309];  Stuart  v.  Lord,  supra.)  [4] 
Neither  was  it  error  for  plaintiff  to  call  as  witness  Ward 
Minturn,  one  of  the  executors  defendant,  to  prove  by  him 
that  the  claim  sued  upon  corresponded  with  the  books  kept 
by  deceajsed.  Such  evidence  did  not  involve  or  relate  to  a 
*' matter  of  fact  occuring  before  the  death  of  the  deceased," 
and  the  point  becomes  entirely  lacking  in  force  in  view  of 
the  fact  that  defendants  afterward,  as  a  part  of  their  own 
case,  called  the  same  witness  and  proved  by  him  that  the 
account  sued  upon  and  the  books  of  the  deceased  were  "sub- 
stantially the  same."  Thereupon  defendants  offered  the 
books  of  the  deceased  in  evidence. 

There  is  no  merit  in  the  point  that  the  evidence  is  insuf- 
ficient to  support  the  findings.  There  were  but  three  dis- 
puted issues:  The  character  of  the  account  sued  upon,  the 
payment  of  the  balance  due,  and  the  statute  of  limitations. 
The  first  and  third  issues  have  been  discussed  and  disposed 
of.  [5]  That  there  was  a  balance  due  plaintiff  was  proved 
by  the  introduction  in  evidence  by  defendant  of  the  books  of 
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the  deceased,  supplemented  by  the  testimony  of  defendants' 
witness,  Ward  Minturn,  that  the  account  sued  upon  was  '*  sub- 
stantially the  same"  as  the  account  shown  by  the  books  of  the 
deceased.  It  is  true  that  the  contents  of  those  books  were 
not  read  into  the  record  or  copied  into  the  transcript  on 
appeal,  but  all  intendments  are  in  favor  of  the  judgment 
of  the  lower  court,  and  if,  as  testified  to  by  the  defendant 
Ward  Minturn,  the  books  of  deceased  and  the  account  sued 
upon  '*were  substantially  the  same,"  those  books  must  have 
shown  a  similar  balance  due.  The  proof  of  payment  of  the 
balance  due  was,  as  we  have  seen,  a  matter  resting  upon 
the  defendants,  and  they  offered  no  proof  on  that  point.  In 
Cowdery  v.  McChesney,  124  Cal.  363,  [57  Pac.  221],  it  was 
held  that  books  of  account  kept  by  a  deceased  person  if  not 
containing  proof  of  payment  of  plaintiff's  claim  may  be 
looked  to  for  evidence  of  the  negative  fact  of  nonpayment 
by  deceased  during  his  lifetime;  and  the  foundation  for  the 
^introduction  of  said  books  may  be  made  even  by  plaintiff 
iif  the  books  were  kept  by  him. 

I  [6]  Appellants'  final  point  is  that  the  judgment  is  errone- 
ous because  it  is  a  personal  judgment  against  the  defendants, 
without  directing,  as  required  by  section  1504  of  the  Code 
of  Civil  Procedure,  that  the  payment  thereof  be  made  by 
defendants  in  the  due  course  of  administration.  Respond- 
ent concedes  this  point.  The  error  may  be  corrected  by  a 
modification  of  the  judgment.  {Drake  v.  Foster,  52  Cal. 
225;  Vance  v.  Smith,  124  Cal.  219,  [56  Pac.  1031]  ;  Brinkley- 
Douglas  Fruit  Co.  v.  SUman,  33  Cal.  App.  643,  [166  Pac. 
371].) 

The  judgment  is  therefore  modified  by  adding  thereto  the 
words,  "And  it  is  further  ordered,  adjudged  and  decreed 
that  said  executrix  and  executor  of  said  last  will  and  testa- 
ment pay  in  due  course  of  administration  the  amount  of 
this  judgment,"  and  as  thus  modified  the  judgment  will 
stand  affirmed.    Respondent  will  recover  his  costs. 


Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.   No.   3186.    First    Appellate   District,   Division  One.— April   9, 

1920.] 

GEORGE  J.  LITTLE,  Special  Administrator,  etc,  Appel- 
lant, V.  S.  F.  SMITH  et  al.,  Respondents. 

[1]  Judgments — Actions  to  Set  Aside  Deeds — Bes  Adjudicata. — A 
judgment  in  favor  of  the  defendants  in  an  aetion  to  set  aside 
certain  deeds  upon  the  grounds  of  undue  influence  and  fraud  is 
rea  adjudicata  in  a  subsequent  aetion  between  the  same  parties 
to  set  aside  said  deeds  upon  the  grounds  of  undue  influence  and 
mental  incompetency,  notwithstanding  in  such  former  action  plain* 
tiff's  proof  of  undue  influence  was  excluded  by  the  court  upon  the 
ground  that  the  complaint  failed  to  state  sufficient  facts,  and 
plaintiff  accepted  that  ruling  of  the  court,  failed  to  amend,  and 
did  not  appeal.  The  fact  that  the  judgment  may  have  been  based 
npon  a  defective  complaint  did  not  render  the  judgment  void,  nor 
minimize  its  effectiveness  concerning  all  issues  raised  by  the 
pleadings. 

[2]  Id. — Sevekal  Alleged  Gbounds  of  Inyaliditt — Incorpokation  in 
One  Action. — ^A  party  who  seeks  to  set  aside  deeds  cannot  com- 
mence and  maintain  against  the  same  parties  as  many  consecutive, 
independent  suits  to  aceomplish  that  purpose  as  he  haa  grounds 
npon  which  to  make  the  attack,  but  he  must  embody  all  of  his 
alleged  grounds  of  invalidity  in  one  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura  County.    H.  T.  Dewhirst,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  E.  Moss  for  Appellant 

Wiley  &  Lambert  and  Argabrite  &  Drapeau  for  Respond- 
ents. 

KNIGHT,  J.,  pro  tern. — This  is  an  appeal  by  plaintiff 
from  a  judgment  entered  in  favor  of  defendants  in  an 
action  brought  by  plaintiff  as  special  administrator  of  the 
estate  of  William  A.  Smith,  deceased,  to  set  aside  two  deeds, 
executed  by  deceased  to  defendants,  upon  the  grounds  of 
undue  influence  and  mental  incompetency.  The  defendants, 
besides  denying  the  two  principal  charges,  pleaded  in  bar  of 
plaintiff's  recovery  a  former  judgment  rendered  in  a  suit 
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previously  commenced  by  plaintiff  as  such  special  adminis- 
trator against  these  defendants  to  set  aside  the  same  deeds 
upon  the  grounds  of  undue  influence  and  fraud.  The  court 
in  the  action  at  bar  found  against  the  issues  of  undue 
influence  and  mental  incompetency,  and  further  found  that 
said  former  judgment  was  a  bar. 

Plaintiff  urges  three  grounds  for  reversal — ^first,  that  the 
former  judgment  is  not  a  bar;  second,  that  the  court  erred 
in  not  compelling  the  defendant  S.  P.  Smith,  who  was  the 
attending  physician  of  the  deceased  during  his  last  illness 
and  also  one  of  the  grantees  named  in  the  deeds,  to  testify 
as  to  the  mental  and  physical  condition  of  the  said  grantor 
at  or  about  the  time  of  the  execution  of  the  deeds;  and, 
third,  that  the  evidence  is  insufficient  to  support  the  find- 
ings to  the  effect  that  there  was  no  undue  influence  or  men- 
tal incompetency. 

The  principal  question  in  the  ease  is  whether  or  not  said 
Former  judgment  is  res  adjudicaia.  If  it  shall  be  deter- 
mined that  it  is,  the  other  two  questions  become  immaterial. 

It  is  the  contention  of  appellants  that  said  former  judg- 
ment cannot  be  held  res  adjudicaia  for  two  reasons:  First, 
because  the  issue  of  undue  influence  was  not  determined  in 
the  former  action,  and,  secondly,  because  in  the  instant  cas^ 
there  is  set  forth  an  entirely  new  and  separate  cause  oi 
action,  namely,  the  mental  incompetency  of  the  grantor. 

The  facts  are  that  on  October  1,  1914,  plaintiff,  as  special 
administrator,  commenced  suit  in  Ventura  County  against 
these  defendants  to  set  aside  the  deeds  in  question,  upon 
the  grounds  of  undue  influence  and  fraud.  On  stipulation 
that  action  was  transferred  to  Kern  County  and  tried  by 
the  court  sitting  with  a  jury.  When  plaintiff  offered  proof 
in  support  of  the  issue  of  undue  influence  the  court  sus- 
tained the  objection  of  the  defendants  upon  the  ground  that 
the  complaint,  in  so  far  as  that  issue  was  concerned,  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
further  proof  on  that  issue  was  excluded.  No  leave  to 
amend  was  asked  or  granted.  At  the  conclusion  of  the  trial 
the  court  declined  to  adopt  the  special  verdicts  of  the  jury, 
and  entered  a  decree  in  favor  of  defendants,  upholding  the 
validity  of  the  deeds.  No  appeal  was  taken.  On  October 
14,  1916,  plaintiff,  as  special  administrator,  commenced  the 
present  action  in  Ventura  County,  against  the  same  defend* 
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ants,  attacking  the  same  deeds,  upon  the  grounds  of  undue 
influence  and  mental  incompetency.  The  action  was  tried 
by  the  court  sitting  without  a  jury,  with  the  result  already 
stated,  that  is,  the  court  found  against  the  issues  of  undue 
influence  and  mental  incompetency  and  held  that  the  judg- 
ment in  the  former  action  constituted  a  bar. 

The  evidence  offered  and  received  in  the  lower  court  upon 
the  question  of  res  adjudicata  consists  of  the  judgment-roll  in 
the  former  action  and  certain  oral  testimony  given  by  one  of 
plaintiff's  attorneys.  The  judgment-roll  discloses  that  there 
was  an  attempt  made  by  plaintiff  to  plead  a  cause  of  action 
upon  the  ground  of  undue  influence,  but  the  findings  and 
judgment  are  silent  on  that  issue.  Ordinarily  it  would  be 
held,  in  the  absence  of  a  record  of  the  evidence  showing  to 
the  contrary,  that  the  failure  to  find  upon  matters  affirma- 
tively alleged  in  the  pleadings  gives  rise  to  the  presump- 
tion that  no  evidence  was  offered  in  support  of  such  affirma- 
tive matter  {Hertel  v.  Emireck,  178  Cal.  534,  [174  Pac.  30]), 
from  which  it  would  necessarily  follow  that  the  judgment 
in  the  action  determined  all  matters  presented  by  the  plead- 
ings. {Woolverton  v.  Baker,  98  Cal.  628,  [33  Pac.  731].) 
In  the  present  action,  however,  plaintiff,  over  the  objections 
of  defendants,  was  allowed  to  supplement  the  contents  of 
the  judgment-roll  by  the  oral  testimony  of  one  of  plaintiff's 
attorneys,  who  testified  that  when  plaintiff  offered  proof 
in  that  action  of  undue  influence  the  court  sustained  the 
objection  of  the  defendants  and  excluded  all  such  proof, 
upon  the  ground  that  the  complaint  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  Upon  this  oral 
testimony  appellant  predicates  the  theory  that  the  issue  of 
undue  influence  was  not  heard  or  determined  in  the  former 
action,  and  consequently  the  judgment  in  that  case  cannot 
be  held  res  adjudicata.  In  support  of  such  theory  defend- 
ant relies  principally  upon  the  cases  of  Purcell  v.  Victor 
Power  etc,  Co,,  29  Cal.  App.  505,  [156  Pac,  1009],  Bank 
of  Visalia  v.  Smith,  146  Cal.  398,  [81  Pac.  542],  and  SoutJi- 
em  Pacific  Co,  v.  Edmunds,  168  Cal.  415,  [143  Pac,  597]. 
Those  cases  do  not  support  appellant's  views,  however,  and 
are  clearly  distinguishable  from  the  action  at  bar.  In  Pur- 
cell V.  Victor  Power  Co,  the  first  action  *'was  one  in  ejectment, 
in  which  alone  was  involved  the  question  of  the  right  to  the 
possession,  not  of  the  whole  premises  of  the  Bonanza  claim, 
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but  of  a  fractional  part  thereof;  while  the  present  is  a 
suit  to  quiet  title,  in  which  the  question  of  the  ownership 
of  the  fee  in  another  and  different  fractional  portion  of  the 
lands  of  said  claim  is  involved."  It  will  thus  be  seen  that 
the  two  actions  did  not  involve  the  same  subject  matter. 
In  Bank  of  Visalia  v.  Smith  there  was  a  finding  upon  an 
issue  which  was  not  tendered  by  the  scope  of  the  pleadings, 
and  the  judgment  was  silent  thereon.  It  was  held  that  the 
judgment  did  not  operate  as  an  estoppel  in  a  subsequent 
action  brought  to  determine  that  issue.  In  Southern  Pacific 
Co.  V.  Edmunds  it  was  in  substance  held  that  if  during  trial 
an  issue  is  withdrawn  on  stipulation  from  the  scope  of  the 
case,  the  judgment  in  the  case  does  not  constitute  res  adjudi* 
cata  on  that  issue.  The  rule  in  the  case  last  cited  is  in 
accord  with  the  later  case  of  Miller  dk  Lux  v.  James  et  al., 
180  Cal.  38,  [179  Pac.  174],  wherein  it  is  said: 

''The  rule  of  res  ad  judicata  is  to  prevent  vexatious  litiga- 
tion and  to  require  the  parties  to  rest  upon  one  decision 
in  their  eontroversy,  but  where  they  expressly  agree  to 
withdraw  an  issue  from  the  court  the  reason  for  the  rule 
ceases.  The  issue  is  not  in  fact  adjudged,  and  the  parties 
themselves  having  consented  to  that  method  of  trial  are  not 
entitled  to  invoke  the  rule  which  requires  parties  to  sub- 
mit their  whole  case  to  the  court  If  they  consent  to  adjud- 
icate their  differences  piecemeal  there  is  no  reason  that  the 
court  should  extend  the  rules  of  law  to  prevent  that  which 
they  had  expressly  agreed  might  be  done." 

There  can  be  no  question  but  that  such  is  the  law.  But 
the  rulings  of  the  two  cases  last  cited  are  founded  squarely 
upon  the  fact  that  the  issue  upon  which  no  finding  was  made 
was  withdrawn  on  stipulation  from  the  consideration  of 
that  case.  In  other  words,  it  was  reserved  for  further  con- 
sideration between  the  parties.  [1]  Here  a  different  state 
of  facts  exists.  The  issue  of  undue  influence  was  not  with- 
drawn. Plaintiff  relied  upon  it  and  offered  proof  in  sup- 
port of  it,  but  such  proof  was  excluded  by  the  court  upon 
the  ground  that  the  complaint  failed  to  state  sufficient  facts. 
Plaintiff  accepted  the  ruling  of  the  court,  failed  to  amend, 
and  did  not  appeal.  In  that  state  of  the  record  we  are  of  the 
opinion  that  the  position  of  plaintiff  in  the  present  action 
has  not  been  brought  within  the  rules  stated  in  any  of  the 
cases  above  cited,  and  that  he  is  concluded  by  the  former 
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judgment  on  the  issue  of  undue  influence.  The  fact  that 
the  judgment  may  have  been  based  upon  a  defective  com- 
plaint did  not  render  the  judgment  void  {Gillespie  v.  Fen^ 
der,  180  Cal.  202,  [180  Pac.  332] ;  Estate  of  Rose,  180  Cal. 
643,  [182  Pac.  752]),  nor  minimize  its  eflPectiveness  concern- 
ing all  issues  raised  by  the  pleadings. 

[2]  The  other  question  involved,  briefly  stated,  is  this: 
Can  a  party  who  seeks  to  set  aside  deeds  commence  and 
maintain  against  the  same  parties  as  many  consecutive,  in- 
dependent suits  to  accomplish  that  purpose  as  he  has 
grounds  upon  which  to  make  the  attack  f  In  other  words, 
may  he  under  the  law  attack  the  deeds  first  upon  the 
ground  of  undue  influence,  and,  if  not  successful,  then  com- 
mence a  second  suit  against  the  same  parties  to  set  aside 
the  same  deeds  upon  the  ground  of  mental  incompetency, 
or  must  he  embody  all  of  his  alleged  grounds  of  invalidity 
in  one  action  f  We  are  of  the  opinion  that  he  must  embody 
them  all  in  one  action.  In  Woolverton  v.  Baker,  98  Cal.  628, 
[33  Pac.  731],  it  is  held: 

''Her  cause  of  action  was  the  breach  of  the  agreement 
under  which  she  alleged  that  this  conveyance  had  been 
made,  and  involved  the  determination  of  the  rights  of  the 
parties  flowing  from  that  transaction,  and  it  was  incumbent 
upon  her  to  set  out  in  her  complaint  all  the  facts  which 
constituted  this  cause  of  action.  She  is  estopped  by  the 
judgment  therein  rendered  from  thereafter  asserting  any 
cause  of  action  depending  upon  the  facts  so  omitted,  as 
fully  as  she  would  be  if  at  the  trial  she  had  omitted  to 
introduce  evidence  in  support  of  her  averments  or  present 
argument  to  satisfy  the  court  of  justice  of  her  claim.  A 
party  cannot  litigate  his  cause  of  action  by  piecemeal,  and, 
after  a  judgment  against  him,  seek  in  another  action  to 
obtain  relief  dependent  upon  the  transaction  therein  ad- 
judged, by  bringing  forward  claims  and  demands  properly 
belonging  to  the  first  action.  The  judgment  against  him  is 
conclusive,  not  only  of  what  was  in  fact  determined,  but 
also  of  all  matters  which  might  have  been  presented  in  sup- 
port of  his  cause  of  action  and  litigated  therein.  The  rule 
is  stated  by  Vice-Chancellor  Wigram  in  Henderson  v.  Hen^ 
derson,  8  Hare,  115:  'Where  a  given  matter  becomes  the 
subject  of  litigation  in  and  of  adjudication  by  a  court  oi 
competent   jurisdiction,   the   court   requires   the   parties    to 
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that  litigation  to  bring  forward  their  whole  case,  and  will 
not,  except  under  special  circumstances,  permit  the  same 
parties  to  open  the  same  subject  of  litigation  in  respect  of 
matter  which  might  have  been  brought  forward  as  a  part 
of  the  subject  in  contest,  but  which  was  not  brought  forward, 
only  because  they  have,  from  negligence,  inadvertence,  or 
even  accident,  omitted  part  of  their  case.  The  plea  of  res 
adjudicaia  applies,  except  in  special  cases,  not  only  to  points 
upon  which  the  court  was  actually  required  by  the  parties 
to  form  an  opinion  and  pronounce  a  judgment,  but  to  every 
point  whieh  properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.'  (See,  also,  Whar- 
ton on  Evidence,  sec.  717;  2  Black  on  Judgments,  sec.  729; 
Rogers  v.  Higgins,  57  HI.  244;  Stockton  v.  Ford,  18  How. 
(U.  S.)  418,  [15  L.  Ed.  395,  see,  also,  Rose's  U.  S.  Notes] ; 
Sullivan  v.  Triunfo  M,  Co.,  39  Cal.  464;  Taylor  v.  Castle, 
42  Cal.  367;  Pamell  v.  Hahn,  61  Cal.  131.)" 

In  Oreer  v.  Oreer,  142  Cal.  519,  [77  Pac.  1106],  wherein 
an  action  was  brought  by  a  wife  for  divorce,  for  alleged 
desertion,  and  for  the  cancellation  of  a  deed  of  the  husband 
to  his  daughter,  a  former  judgment  for  the  defendant  in  an 
action  by  the  wife  for  maintenance  grounded  upon  the  same 
alleged  desertion,  and  seeking  the  same  relief  was  held  to 
be  res  ad  judicata.    The  court  there  said : 

"If  the  deed  made  by  defendant  Greer,  having  been  once 
attacked  by  plaintiff  and  found  valid  by  the  judgment  of 
a  court  of  competent  jurisdiction,  can  again  be  attacked  by 
the  same  plaintiff  against  the  same  parties  in  a  different 
suit,  there  would  be  no  end  to  the  litigation.  The  plaintiff 
might  bring  a  separate  action  for  divorce  every  year  on 
each  of  the  different  causes  set  forth  in  the  code,  and  each 
time  claim  that  she  had  the  right  to  investigate  the  validity 
of  the  transfer.  It  is  evident  that  such  proceedings  might 
be  kept  up  beyond  the  lifetime  of  defendant  Greer.  It  is 
the  rule  that  when  a  matter  is  once  fairly  before  the  court 
and  adjudicated  between  the  same  parties,  involving  the 
same  question,  it  cannot  afterward  be  litigated,  even  upon 
grounds  not  disclosed  in  the  former  case.  (Wheeler  v. 
Eldred,  137  Cal.  37,  [69  Pac.  619];  Bingham  v.  Kearney, 
136  Cal.  175,  [68  Pac.  597].)" 
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In  the  Estate  of  Harrington,  147  Cal.  124,  [109  Am.  St. 
Rep.  118,  81  Pac.  546],  it  was  held  that  where  a  claim  of 
widowhood  of  a  deceased  person  was  litigated  upon  issue 
joined  upon  the  petition  of  the  alleged  widow  for  a  home- 
stead, and  was  then  determined  against  her,  that  she  could 
not  afterward  litigate  the  question  of  her  widowhood  upon 
distribution  of  the  estate.    The  court  there  said: 

**But  where  an  issue  of  fact  vital  to  the  controversy 
has  been  tried  between  parties  litigant,  and  a  judgment 
depending  for  its  sufBciency  upon  the  finding  of  fact  has 
become  final,  that  determination  of  fact  is  forever  binding 
in  every  court  between  the  parties  to  that  litigation  and 
their  privies.  Otherwise,  as  has  been  repeatedly  declared 
by  the  courts,  there  could  be  no  end  to  litigation.  *If  a 
new  action  could  be  commenced  and  a  case  retried  because 
of  the  discovery  of  new  facts  after  the  case  had  been  finally 
disposed  of  there  would  be  no  end  of  litigation  and  a  case 
be  kept  in  court  forever.'  {Quirk  v.  Rooney,  130  Cal.  505, 
[62  Pac.  825].)  And  again:  *If  she  failed  to  assert  her 
claim  properly  or  to  present  the  proper  eviden<5e  in  the 
first  suit,  she  will  not  now  be  permitted  in  a  second  to  liti- 
gate it.  The  principles  herein  stated  are  elementary.' 
(BingJiam  v.  Kearney,  136  Cal.  175,  [68  Pac.  597].)  And 
says  Freeman  on  Judgments  (fourth  edition,  section  260) : 
*It  is  sufficient  that  the  status  of  the  action  was  such  that 
parties  might  have  had  their  lawsuit  disposed  of  according 
to  their  respective  rights,  if  they  had  presented  all  their 
evidence  and  the  court  had  properly  understood  the  facts 
and  correctly  applied  the  law.  But  if  either  party  fails 
to  present  all  his  proofs,  or  improperly  manages  his  case, 
or  afterward  discovers  additional  evidence  in  his  behalf,  or  if 
the  court  finds  contrary  to  the  evidence  or  misapplies  the 
law — in  all  of  these  cases  the  judgment,  until  corrected  or 
vacated  in  some  appropriate  manner,  is  as  conclusive  upon 
the  parties  as  though  it  had  settled  the  controversy  in 
accordance  with  the  principles  of  abstract  justice.'  " 

In  Black  on  Judgments,  volume  2,  section  754,  the  rule 
is  stated  in  the  following  language: 

"A  party  cannot  relitigate  matters  which  he  might  have 
interposed  but  failed  to  do  in  a  prior  action  between  the 
same  parties  or  their  privies  in  reference  to  the  same  sub- 
ject matter.    And  if  one  of  the  parties  failed  to  introduce 
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matters  for  the  consideration  of  the  court  that  he  might 
have  done  he  will  be  presumed  to  have  waived  his  right  to 
do  so.  If  a  party  fails  to  plead  a  fact  he  might  have 
pleaded,  or  makes  a  mistake  in  the  progress  of  an  action, 
or  fails  to  prove  a  fact  he  might  have  proven,  the  law  can 
afford  him  no  relief.  When  a  party  passes  by  his  oppor- 
tunity the  law  will  not  aid  him." 

Other  authorities  to  the  same  effect  are  Smsun  L.  Co.  v. 
Fairfield  School  Dist.,  19  Cal.  App.  587,  [127  Pac.  349]  ; 
Curtis  V.  Upton,  175  Cal.  322,  [165  Pac.  935] ;  Flynn  v.  Hite, 
107  Cal.  455,  [40  Pac.  749] ;  Crew  v.  Pratt,  119  Cal.  139, 
[51  Pac.  38] ;  Estate  of  Bell,  153  Cal.  331,  [95  Pac.  371]. 

Even  the  cases  cited  by  appellant  adhere  to  the  same 
rule,  for  in  Southern  Pacific  Co.  v.  Edmunds,  supra,  it  is 
said: 

'*The  rule  undoubtedly  is  that  a  former  judgment  between 
tho  parties  to  an  action  is  conclusive  in  all  subsequent 
actions  involving  the  same  question,  not  only  as  to  the  mat- 
ters actually  decided  in  the  former  controversy,  but  as  to 
all  matters  belonging  to  the  subject  of  the  controversy  and 
properly  within  the  scope  of  the  issues  which  also  might 
have  been  raised  and  determined;  the  presumption  being 
that  all  such  issues  were  presented  and  decided.'* 

There  are  several  grounds  upon  which  a  deed  may  be  set 
aside  under  the  law.  Among  them  are  fraud,  undue  in- 
fluence, mental  incompetency,  duress,  menace,  etc.  If  a 
party  is  allowed  to  urge  one  ground  at  a  time,  or  even  all 
grounds  except  one  or  two,  it  would  result  in  piecemeal 
and  endless  litigation,  which,  as  we  have  seen  from  the 
authorities  above  cited,  the  law  seeks  to  avoid. 

The  sole  object  of  plaintiff's  first  action  was  to  obtain  an 
adjudication  by  a  court  of  competent  jurisdiction  that  the 
deeds  were  void.  In  that  action  he  should  have  urged  all 
the  grounds  upon  which  he  claimed  the  invalidity  existed, 
and  if  he  did  not  do  so  the  law,  as  we  have  seen,  will  not 
allow  him  to  commence  another  action  against  the  same 
parties  to  litigate  the  same  controversy. 

In  view  of  the  fact  that  plaintiff's  action  is  barred  by 
the  former  judgment,  the  other  questions  involved  in  the 
appeal  are  immaterial. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.   No.   3180.    J^rst  Appellate   District,   Diviaion   One— AprU    6, 

1920.] 

HENRY  MILLIKEN,  Respondent,  v.  ALVINA  VALENCIA 
et  aL,  Appellants. 

[1]  QuTETTNO  Title— OwNSESHiP  oi  Interest  in  Trust— Pleading — 
Proof. — In  an  action  to  qniet  title  against  an  execution  levied 
on  the  property,  the  execution  having  issued  in  an  action  in  which 
judgment  was  rendered  against  a  brother  of  plaintiff,  the  de- 
fondants  are  precluded  from  offering  proof  that  plaintiff  holds 
an  undivided  one-half  interest  in  the  property  in  trust  for  such 
brother,  where  they  do  not  plead  a  trust  or  any  other  equitable 
interest,  but  merely  allege  that  such  brother  is  the  owner  of  an 
undivided  one-half  interest  in  the  property. 

[2]  Id. — Amendments  During  Trial  —  Discretion  —  Appeal. — The 
allowance  of  amendments  during  the  trial  is  a  matter  largely  in 
the  discretion  of  the  trial  court,  and  the  ruling  of  the  trial  court 
will  not  be  disturbed  unless  an  abuse  of  discretion  is  dearly 
shown. 

[3]  Id. — Amendment  Alleging  Trust  Relationship  —  Denial  of 
Leave. — Where  the  pleadings  in  an  action  to  quiet  title  consist 
merely  of  an  allegation  of  ownership  by  plaintiff  and  a  denial  by 
the  defendants,  the  sheriff,  and  a  judgment  creditor  of  a  brother 
of  plaintiff  of  such  ownership,  accompanied  by  an  allegation 
that  said  brother  of  plaintiff  is  the  owner  of  an  undividod  one- 
half  interest  in  the  property,  it  is  not  error  to  refuse  the  defend- 
ants leave  to  amend  during  the  trial  so  as  to  permit  the  introduc- 
tion of  proof  that  plaintiff  holds  an  undivided  one-half  interest 
in  the  property  in  trust  for  said  brother. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.    W.  H.  Thomas,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Meserve  &  Meserve  and  Richard  L.  North  for  Appellants. 

Miguel  EstudiUo  and  Sarau  &  Thompson  for  Respondent. 

KNIGHT,  J.,  pro  tern, — This  is  an  appeal  by  defendants 
from  a  judgment  quieting  title  in  plaintiff  in  and  to  certain 
tracts  of  land  situate  in  Riverside  County.  The  complaint 
allcijcs  ownership  in  plaintiff,  and  further  allescs  that  the 
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defendant  Frank  P.  Wilson,  as  sheriff  of  Riverside  County, 
levied  an  execution  on  said  property,  issued  in  an  action 
wherein  Alvina  Valencia,  one  of  the  defendants  herein,  ob- 
tained a  money  judgment  against  Phillip  Milliken,  a  brother 
of  plaintiff  herein.  The  answers  of  the  defendants  Wilson 
and  Valencia  on  information  and  belief  denied  plaintiff's 
title,  and  on  information  and  belief  alleged  that  said  Phillip 
Milliken  was  the  owner  of  an  undivided  one-half  interest  in 
said  property.  In  support  of  his  complaint  plaintiff  offered 
proof  showing  beyond  question  that  he  was  the  owner  of  the 
legal  title  to  said  property.  [1]  Defendants  then  at- 
tempted to  prove  a  state  of  circumstances  which  they  claimed 
would  show  that  plaintiff,  Henry  Milliken,  held  an  undi- 
vided one-half  interest  in  said  property  in  trust  for  his 
brother,  Phillip  Milliken.  Plaintiff  objected  to  this  charac- 
ter of  testimony  upon  the  ground  that  defendants  had  not 
pleaded  a  trust  or  any  other  equitable  interest,  and  that 
they  were  therefore  precluded  from  offering  such  proof. 
The  court  properly  sustained  the  objection.  (Robinson  v. 
Muir,  151  CaL  118,  [90  Pac.  521].)  Thereupon  defendants 
asked  leave  to  amend  their  respective  answers  so  as  to  set 
forth  such  trust  relation,  but  their  application  was  denied 
by  the  court  upon  the  ground  that  the  allowance  of  such 
amendments  would  be  adding  an  entirely  new  issue  to  the 
case.  Notwithstanding  the  ruling  of  the  court,  much  con- 
flicting testimony  of  an  asserted  trust  relation  was  injected 
into  the  record. 

Appellants  now  contend  that  the  court  erred  in  disallow- 
ing defendants'  proposed  amendments,  and  that  it  ** erro- 
neously found  that  Henry  and  not  Phillip  wfts  the  owner 
of  the  properties  in  question,  and  in  holding  that  Phillip 
had  no  interest  therein  subject  to  execution  levy  when  the 
levy  here  in  question  was  made." 

[2]  The  allowance  of  amendments  during  trial  is  a 
matter  largely  in  the  discretion  of  the  trial  court  (sec.  473, 
Code  Civ.  Proc),  and  it  has  been  repeatedly  held  that  the 
ruling  of  the  trial  court  will  not  be  disturbed  unless  an 
abuse  of  discretion  is  clearly  shown.  (BUlesiach  v,  Larkey, 
161  CaL  649,  [120  Pac.  31] ;  Brittan  v.  Oakland  Sav.  Bank, 
124  Cal.  282,  [71  Am.  St.  Rep.  58,  57  Pac.  84] ;  In  re  Redr 
field's  Estate,  116  Cal.  637,  [48  Pac.  794].)  [3]  We  are 
satisfied  that  the  reason  assigned  by  the  trial  court  for  its 
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ruling  in  denying  leave  to  amend  is  sound,  and  furthermore, 
that  the  amendments  themselves  as  proposed  were  wholly  in- 
sufBeicnt  to  raise  the  question  of  the  trust  relation,  because 
they  utterly  failed  to  state  any  facts  showing  that  re- 
lation, merely  alleging  on  information  and  belief  the  con- 
clusion *'That  Henry  Milliken,  plaintiff  herein,  holds  an 
undivided  one-half  interest  in  all  of  said  real  property  in 
trust  for  said  Phillip  Milliken.'^ 

The  pleadings,  then,  as  they  stood  during  the  trial  and 
at  the  time  of  the  entry  of  judgment,  consisted  merely  of 
an  allegation  of  ownership  by  plaintiff,  and  a  denial  by  de- 
fendants of  such  ownership,  accompanied  by  an  allegation 
that  Phillip  Milliken  was  the  owner  of  an  undivided  one- 
half  of  said  property.  In  that  state  of  the  pleadings  the 
evidence  of  a  trust  relation  or  of  an  equity  in  Phillip  Milli- 
ken was  properly  ignored  by  the  court  in  its  findings,  and 
even  if  proved  would  not  have  permitted  a  judgment  in  de- 
fendants' favor  to  that  effect. 

The  situation  here  is  similar  to  the  one  presented  in  ReUly 
V.  Wright,  117  Cal.  77,  [48  Pac.  970],  wherein  the  court 
said:  "The  other  questions  presented  all  grow  out  of  an 
attempt  on  the  part  of  the  defendants  to  show  an  equitable 
title  in  defendant  Wright,  which  was  not  pleaded.  The 
whole  matter  was  entirely  without  the  issues  raised  by  the 
pleadings,  and  while  the  court  admitted  evidence  upon  the 
question,  it  eventually  and,  we  think,  properly  entirely  ig- 
nored such  evidence  in  making  its  findings,  and  confined 
itself  to  the  issues  made  by  the  pleadings."  In  the  later 
case  of  Robinson  v.  Muir,  supra,  it  is  held:  "Where  the  de- 
fense consists  merely  of  a  denial  of  plaintiff's  ownership 
and  the  assertion  of  title  in  defendant,  such  defense  is  not 
established  by  proof  that  the  plaintiff  is  the  owner  of  the 
legal  title  subject  to  an  equity  in  favor  of  defendant." 

Judgment  aflBrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.    No.    3267.    First    Appellate    District,    Division    Two.— April    7, 

1920.] 

ETHEL  D.  BERRY,  etc.,  Appellant,  v.  L.  COHN  et  al., 
Respondents. 

[1]  Adverse  Possession — Use  or  Uninclosed  Land  fob  Grazing.— 
The  exclusive  use  of  uninclosed  land  for  grazing  during  the  graz- 
ing season  may  constitute  adverse  possession. 

[2]  Id.— Action  to  Quiet  Title— Exclusive  and  Open  Possession — 
EMdence. — In  this  action  to  quiet  title  to  certain  uninclosed  land, 
the  evidence  as  to  the  use  of  the  land  by  defendants^  lessee  dur- 
ing a  port? on  of  each  year  for  the  statutory  period  of  years, 
coupled  with  the  testimony  of  such  lessee,  who  lived  on  the  ad- 
joining land,  that  the  land  in  controversy  was  not  occupied  by 
anyone  else  during  the  period  it  was  not  in  use  by  him,  was  suffi- 
eient  to  support  the  finding  of  the  trial  court  that  the  defendants 
had  maintained  an  exclusive  and  open  possession  for  the  statutory 
period. 

13]  Id. — ^AuTHOBiTT  of  Brother  to  Act  as  Agent — Evidence.— In 
such  action,  the  evidence  having  shown  that  the  land  was  pur- 
chased at  a  tax  sale  by  one  of  the  defendants  for  the  other  de- 
fendant, a  brother,  that  the  former  was  the  general  agent  to 
transact  all  kinds  of  business  for  the  latter  in  the  county,  that  as 
such  agent  he  rented  the  property  for  the  latter  and  paid  all 
taxes  on  the  property  from  the  time  of  its  purchase  at  the  tax 
sale  until  the  latter  eonveyed  the  property  to  him,  such  evidence, 
taken  in  connection  with  the  ratification  contained  in  the  deed 
and  the  inferences  which  could  properly  be  drawn  from  the  entire 
evidence,  was  sufficient  to  justify  the  conclusion  of  the  trial  court 
that  the  defendant  to  whom  the  property  was  conveyed  was 
authorized  to  represent  his  brother  to  the  extent  that  adverse 
possession  might  be  acquired   through  such  agency. 

APPEAL  from  a  judgment  of  the   Superior  Court  of 
Kern  County.    J.  W.  Mahon.  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Everts  &  Ewing,  M.  G.  Gallaher  and  Wm.  E.  Simpson 
for  Appellant. 

Kaye  &  Siemon  for  Respondents. 
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NOL'RSE,  J. — ^Plaintiff  appeals  from  a  judgment  ren- 
dered agaiii>it  her  in  an  action  to  quiet  title  to  real  property 
in  Kcm  County.  The  defenses  relied  upon  by  defendants 
were  that  title  had  been  acquired,  first,  by  tax  deed  to  L. 
Cohn  in  August,  1904;  and,  second,  by  adverse  possession 
under  color  of  title.  On  the  trial  it  was  stipulated  that 
plaintiff  was  the  owner  and  in  possession  of  the  property  at 
the  time  of  the  tax  sale,  and  that  she  had  not  divested  her* 
self  of  her  interest  or  title  therein  by  any  conveyance  exe- 
cuted since  that  date.  The  trial  court  found  that  the  tax 
deed  under  which  defendants  claimed  title  was  void  for  the 
reason  that  the  property  was  sold  to  the  state  and  thereafter 
by  the  state  to  L.  Cohn  for  a  less  amount  in  each  instance 
than  provided  by  law.  The  judgment  quieting  title  in  C. 
Cohn  was  based  upon  the  second  defense,  which  is  the  only 
one  to  be  considered  upon  this  appeal. 

On  August  13,  1904,  the  tax  collector  of  Kern  County 
executed  a  deed  of  the  property  involved  in  this  action  to 
defendant  L.  Cohn.  In  May,  1914,  L.  Cohn,  by  quitclaim 
deed,  conveyed  to  defendant  C.  Cohn.  The  affairs  of  L. 
Cohn  with  relation  to  the  purchase  and  occupation  of  this 
land  were  conducted  by  C.  Cohn,  the  latter  claiming  to  have 
acted  as  agent  for  the  former. 

Appellant  contends  that  the  judgment  based  upon  the 
conclusion  of  the  trial  court  that  title  to  the  land  in  ques- 
tion is  vested  in  C.  Cohn  by  reason  of  adverse  possession  is 
erroneous  because:  First,  the  evidence  does  not  sustain  the 
finding  that  the  possession  of  C.  Cohn  was  hostile,  exclusive, 
continuous,  and  uninterrupted;  and,  second,  there  is  no 
showing  that  the  acts  of  C.  Cohn  claimed  to  have  been  done 
by  him  as  the  agent  of  L.  Cohn,  and  so  relied  upon  as  con- 
stituting adverse  possession  by  L.  Cohn,  were  done  with  the 
knowledge  or  consent  of  L.  Cohn  or  under  any  authority 
to  perform  those  acts. 

All  taxes  were  paid  by  C.  Cohn  from  the  date  of  the  tax 
deed  to  L.  Cohn  to  the  commencement  of  this  action  on  Oc- 
tober 5,  1917.  The  land  was  not  personally  occupied  by 
either  of  the  Cohns,  but  was  rented  to  other  parties  by  C. 
Cohn  on  behalf  of  L.  Cohn  prior  to  the  conveyance  of  1914 
and  thereafter  by  C.  Cohn  in  his  own  behalf.  C.  Cohn 
testified  that  prior  to  1907  or  1908  he  rented  the  land  to  one 
John  Maio,  who  did  not  himself  occupy  it,  he  being  in  the 
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business  of  re-renting  to  others  for  sheep-grazing  pur- 
poses. There  is  no  evidence  to  indicate  the  date  it  was  so 
rented  to  him,  the  length  of  the  lease,  or  the  use  to  which  it 
was  put  during  that  period.  Maio's  tenancy  need  be  given 
no  further  consideration,  as  there  can  be  no  doubt  that  the 
evidence  offered  with  regard  to  it  failed  to  meet  the  require- 
ments for  adverse  possession.  In  1908  C.  Cohn  rented  the 
land  to  J.  B.  Raymond.  From  that  time  until  the  trial,  to 
which  time  his  tenancy  continued,  the  adverse  possession  of 
the  land  by  defendants  is  founded  solely  upon  its  occupancy 
by  Raymond.  Occupation  of  the  land  by  Raymond  con- 
sisted  in  its  use  for  sheep-grazing  purposes  only.  The  land 
was  unindosed  and  formed  part  of  a  large  open  tract. 
Raymond  testified  that  he  rented  the  land  from  C.  Cohn  and 
went  there  the  first  of  January,  1908,  remaining  until  April ; 
that  some  years  he  took  sheep  there  in  the  summer  for  dry 
feed  which  he  had  stored  upon  the  land — ^'^  maybe  a  couple 
of  times  every  five  or  six  years" — ^but  in  the  ordinary  years 
he  pastured  his  sheep  upon  the  land  as  soon  as  the  fall  rains 
started  the  green  feed,  and  used  all  the  feed  that  grew  on 
the  land  (pasturing  one  thousand  five  hundred  or  two  thou- 
sand sheep  there  for  two  or  three  months  each  year),  and 
that  he  then  took  his  sheep  and  left  the  place  entirely.  He 
also  testified  that  he  had  five  or  six  sections  of  land,  includ- 
ing the  half  section  involved  herein,  upon  which  his  sheep 
grazed;  that  they  were  not  impounded  by  a  fence  or  in  any 
other  way;  and  that  two  or  three  months  covered  the  time 
spent  upon  the  entire  tract  and  not  the  time  spent  upon 
the  Cohn  half  section  alone.  The  evidence  shows  that  each 
year  he  had  a  sheep  corral  on  this  particular  half  section, 
sometimes  a  tent  for  the  herders,  and  that  on  some  occa- 
sions he  left  a  man  on  it  to  guard  the  dry  feed  when  he  took 
his  sheep  to  other  pastures.  Raymond  knew  the  boundaries 
of  the  land  in  question  and  testified  that  during  the  time 
he  was  on  the  land  each  year  no  other  sheep  grazed  on  it 
and  it  was  not  used  by  anyone  else  for  any  purpose.  The 
witness  Reynolds  was  produced  by  respondents  and  testified 
that,  so  far  as  he  was  aware,  no  one  else  used  the  land  dur- 
ing Raymond's  absence.  His  testimony  developed  the  fact 
that  he  lived  with  his  family  on  a  tract  of  land  adjoining 
the  half  section  from  1910  to  the  date  of  the  trial,  and  that, 
though  he  was  away  from  that  vicinity  during  a  portion  of 
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the  period  referred  to,  he  returned  to  his  home  two  or  three 
times  each  week  and  often  remained  for  two  weeks  at  a  time. 

The  foregoing  are  the  facts  relied  upon  by  respondents 
for  the  purpose  of  showing  adverse  possession.  [1]  The 
exclusive  use  of  uninclosed  land  for  grazing  during  the 
grazing  season  may  constitute  adverse  possession.  {Webber 
V.  Clarke,  74  Cal.  11,  18,  [15  Pac.  431].)  There  is  no  con- 
flict in  the  evidence  as  to  the  use  made  by  respondents. 
But  the  additional  burden  was  on  them  to  prove  that  the 
land  was  not  occupied  by  anyone  else  during  the  nine 
or  ten  months  each  year  it  was  admittedly  not  in  use  by 
them.  {Cory  v.  Hotchkiss,  31  Cal.  App.  443,  447,  [160  Pac. 
841] ;  Saecker  v.  Cohn,  180  Cal.  151,  [179  Pac.  890].) 

[2]  In  this  respect  respondents  were  required  to  prove 
a  negative.  No  evidence  of  any  character  was  offered  by 
appellant  even  suggesting  possession  or  user  during  any  por- 
tion of  the  period  of  twenty  years  she  had  failed  to  pay  any 
taxes  upon  the  property.  The  witness  Raymond  did  testify 
that  during  the  period  of  his  lease,  1908-18,  no  one  else  used 
or  occupied  the  land  during  the  pasturing  season  except  his 
sublessee  during  the  season  of  1917.  The  witness  Reynolds 
testified  that,  with  the  exception  of  the  same  sublessee,  the 
land  had  not  been  occupied  or  used  by  anyone  other  than 
respondents'  lessee  for  any  other  purpose  since  1910.  This 
witness  lived  on  the  land  adjoining  that  in  controversy  and 
was,  apparently,  the  one  having  the  best  knowledge  of  the 
occupancy  of  the  land. 

The  evidence  of  adverse  possession  differs  materially  from 
that  considered  in  Cory  v.  Hotckkiss,  supra,  and  Saecker  v. 
Cohn,  supra,  and  brings  the  case  squarely  within  the  rule 
of  Webber  v.  Clarke,  supra.  The  evidence,  though  meager, 
is  suflScient  to  support  the  finding  of  the  trial  court  that 
respondent  had  maintained  an  exclusive  and  open  possession 
for  the  statutory  period. 

[3]  Appellant  also  argues  that  the  evidence  is  insuf&- 
cient  to  support  the  conclusion  that  C.  Cohn  was  authorized 
to  represent  his  brother  to  the  extent  that  adverse  possession 
might  be  acquired  through  such  agency.  But  the  evidence 
is  that  the  land  was  purchased  by  C.  Cohn  in  the  name  and 
on  behalf  of  his  brother;  that  C.  Cohn  was  a  general  agent 
to  transact  all  kinds  of  business  for  his  brother  in  Kern 
County;  that  as  such  agent  he  rented  this  property  for  his 
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brother  and  paid  all  taxes  on  it  for  him  since  1904  and  un- 
til 1914,  when  the  brother  by  deed  conveyed  the  property 
to  him.  This  testimony  was  received  in  evidence  without 
objection  and,  taken  with  the  ratification  contained  in  the 
deed  of  the  principal  and  the  inferences  which  could  prop- 
erly be  drawn  from  the  entire  evidence,  was  suflScient  to 
support  the  finding. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  3,  1920. 

Angellotti,  C.  J.,  Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  Olney, 
J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  £556.    Second  Appellate  District,  Division  One.— April  7, 

1920.] 

DON  LEE,  Appellant,  v.  J.  DE  LA  MOTTE  et  aL,  Re- 

spondents. 

[1]  Option  —  Repurchase  op  Automobile  —  Time  op  Exercise. — 
Where  in  connection  with  the  purchase  of  an  automobile  the  pur- 
chaser turns  over  to  the  dealer  an  automobile  which  he  then 
owns,  which  it  is  agreed  is  to  be  held  hj  the  dealer  for  thirty 
days  at  a  price  to  net  the  purchaser  a  given  amount,  and  if  not 
sold  in  thirty  days  the  purchaser  has  the  option  to  buy  it  back 
for  a  specified  amount  plus  repairs  put  on  it,  the  purchaser  can- 
not be  called  upon  to  exercise  his  option  to  repurchase  the 
machine  immediately  upon  the  expiration  of  the  thirty  days,  but 
must  be  deemed  to  have  been  allowed  a  reasonable  time  thereafter 
within  which  to  exercise  that  option;  and  the  exercise  of  such 
option  forty-five  days  after  the  option  period  had  commenced  to 
run  was  within  a  reasonable  time  where  at  that  time  the  repairs 
on   the  car  were  not   fully  completed. 

[2]  Claim  and  Delivery — Conditional  Sale  op  Automobile — Owner- 
ship— ^KiGHT  op  Possession — Findings. — In  this  action  in  claim 
and  delivery  to  recover  possession  of  an  automobile  sold  by  plain- 
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tiff  to  defendant  under  a  contract  of  conditional  sale,  wherein  th« 
title  to  the  car  was  expressly  reserved  in  plaintiff  until  the 
automobile  was  completely  paid  for,  while  a  finding  that  defend- 
ant was  entitled  to  possession  of  the  automobile  was  authorized, 
a  finding  that  plaintiff  was  not  the  owner  of  the  automobile  wai 
unsapported  hj  the  evidence. 
[3]  Id.— Claim  of  Return  of  Peoperty— Insupficienot  of  Answer. 
Where  the  answer,  in  an  action  in  claim  and  delivery  in  which 
the  property  has  been  delivered  to  the  plaintiff,  does  not  claim  a 
return  of  the  property,  such  answer  is  insufficient  to  support  a 
judgment  for  its  return. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.    S.  M.  Marsh,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Law  for  Appellant 

Henning  &  McGee  and  J.  De  La  Motte,  in  pro.  per.,  for 
Respondents. 

JAMES,  J. — Action  in  claim  and  delivery  for  the  recovery 
of  possession  of  a  certain  automobile  or  its  value,  which 
latter  was  alleged  in  the  complaint  to  be  the  sum  of  $850, 
together  with  damages.  Defendants  had  judgment,  from 
which  plaintiff  has  appealed. 

In  addition  to  determining  that  the  plaintiff  was  neither 
the  owner  nor  entitled  to  the  possession  of  the  automobile  in 
question,  the  trial  court  found  that  the  plaintiff  had  pre- 
liminarily obtained  the  possession  of  the  automobile  through 
the  sheriff,  and  by  the  judgment  directed  that  the  defend- 
ants have  possession  of  the  same,  or  recover  the  value 
thereof,  which  was  fixed  at  the  same  sum  alleged  by  the 
plaintiff,  to  wit,  $850.  The  appellant's  points  may  be  sum- 
marized under  two  heads:  (1)  That  the  evidence  was  in- 
BufBcient  to  support  the  finding  against  the  ownership  or  right 
to  the  possession  of  the  automobile  in  the  plaintiff;  (2)  that 
under  the  pleadings  the  judgment  directing  the  return  of 
the  automobile  to  the  defendants  was  unauthorized.  A  con- 
sideration of  the  first  point  involves  an  examination  of  the 
main  facts  of  the  case  as  shown  by  the  evidence.  Neces- 
sarily, in  considering  the  findings  as  made  by  the  trial 
court,  the  evidence  introduced  on  behalf  of  the  plaintiff 
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must  be  considered  in  its  strongest  light.  As  defendant  De 
La  Motte  appears  to  have  been  the  actual  contracting  party 
in  the  transaction  about  to  be  described,  we  will  hereinafter 
refer  to  him  as  the  defendant.  Defendant  Millais,  it  seems, 
had  possession  of  the  automobile  at  the  time  this  controversy 
arose,  but  her  possession  was  derived  from  De  La  Motte  and 
no  question  is  made  but  that  De  La  Motte  was  the  party 
responsible  to  the  plaintiff. 

On  the  seventeenth  day  of  November,  1916,  plaintiff  made 
a  contract  of  conditional  sale  whereby  he  agreed  to  sell  to 
the  defendant  a  used  automobile  for  the  sum  of  $850.  The 
contract  of  sale,  signed  by  both  parties,  acknowledged  the 
receipt  of  $450  on  account,  and  provided  that  payments 
should  be  subsequently  made,  to  wit:  seventy-five  dollars  on 
December  17,  1916,  and  sixty-five  dollars  on  the  seventeenth 
day  of  each  of  the  five  months  immediately  following.  It 
was  provided  that  interest  at  the  rate  of  eight  per  cent  per 
annum  should  be  paid  by  the  vendee.  In  conjunction  with 
this  contract,  promissory  notes  covering  the  deferred  pay- 
ments and  corresponding  to  the  terms  of  the  contract  as  to 
amounts  and  due  dates  were  made.  As  a  matter  of  fact, 
the  initial  payment  of  $450,  which  the  contract  acknowl- 
edged, was  not  a  cash  payment,  but  was  a  credit  which  the 
plaintiff  agreed  to  allow  in  consideration  of  the  delivery  to 
him  by  defendant  of  another  used  automobile.  In  other 
words,  the  transaction  took  the  form  of  a  partial  exchange 
of  automobiles.  As  a  part  of  the  transaction,  however,  an 
additional  agreement  was  made,  evidenced  by  the  follow- 
ing written  term:  ''Studebaker  car  [that  being  the  car  de- 
livered by  the  defendant  to  the  plaintiff],  to  be  held  for  30 
days  at  a  price  to  net  purchaser  $650,  if  not  sold  in  30  days 
purchaser  has  option  to  buy  Studebaker  for  $500  plus  repairs 
put  on  it."  The  automobile  received  from  the  defendant 
was  not  sold  within  the  thirty  days  by  the  plaintiff,  but  was 
sold  on  the  sixth  day  of  January,  1917,  for  the  sum  of  $750. 
Prior  to  this  time,  and  while  the  machine  was  in  the  hands 
of  the  plaintiff,  extensive  repairs  had  been  made  upon  it. 
The  installment  which  fell  due  on  December  17th  of  seventy- 
five  dollars,  by  the  terms  of  the  contract  as  hereinbefore 
stated,  was  paid  by  the  defendant.  The  installment  due  on 
January  17,  1917,  which,  as  will  be  noted,  was  ten  days 
after  the  automobile  delivered  by  the  defendant  to  the  plain- 
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tiff  had  been  sold,  was  not  promptly  paid;  that  is,  on  Janu- 
ary 25,  1917,  defendant  forwarded  to  the  bank  whieh  was 
making  collection  of  the  notes  a  check  for  sixty-five  dollars, 
but  did  not  include  the  small  amoant  of  interest  due,  claim- 
ing that  he  had  been  overcharged  on  the  interest  account 
On  the  same  date  he  wrote  to  the  plaintiff  as  follows:  ''I 
have  been  waiting  for  you  to  make  a  settlement  of  my  ac- 
count on  the  sale  of  the  Studebaker  car  which  you  sold  for 
the  sum  of  $750.  I  have  to-day  sent  to  the  bank  a  check  for 
the  sum  of  sixty-five  dollars  and  a  request  that  they  correct 
their  account  with  me  on  account  of  an  overcharge  on  the 
interest  on  all  of  the  notes  they  have  collected,  which  I  have  no 
doubt  they  will  do.  I  will  turn  over  the  car  to  you  if  you 
wish,  upon  your  turning  over  to  me  the  Studebaker  car,  or 
upon  the  payment  to  me  of  the  amount  of  money  paid  for 
the  same.  I  think  that  it  is  usual  under  circumstances  like 
that  which  now  exists  between  us,  to  at  least  notify  me  of 
the  fact  that  the  car  was  sold  and  what  was  paid  for  the 
same,  so  that  I  would  know  what  was  coming  to  you  on  that 
account.  I  desire  a  complete  statement  of  the  account  be- 
fore the  next  payment  is  made."  On  January  26th  the 
check  was  returned  to  the  defendant  by  the  bank  with  the 
suggestion  that  the  matter  of  any  offsets  be  taken  up  with 
the  plaintiff  directly.  About  the  1st  of  February  defendant 
appeared  at  the  place  of  business  of  the  plaintiff  and  found 
that  the  car  which  he  had  delivered  in  part  payment  was 
still  in  the  shops  of  plaintiff,  and  that  the  repair  charges  in 
full,  as  stated  to  him  by  the  plaintiff,  amounted  to  $204;  he 
testified  that  the  manager  of  plaintiff  asked  him  whether 
he  desired  to  exercise  his  option  to  purchase  the  car,  and 
that  he  (defendant)  stated  that  he  would  so  exercise  the 
option,  but  that  on  the  following  morning  the  same  manager 
told  him  that  the  car  had  been  sold  and  that  he  could  not 
have  it.  The  defendant  demanded  that  a  credit  of  $650  be 
given  him  on  his  account,  instead  of  $450,  which  credit,  if 
it  had  been  made,  would  have  more  than  satisfied  the  in- 
stallment notes  both  for  the  January  and  February  pay- 
ments. Under  the  terms  of  the  contract  the  defendant  had 
no  option  to  repurchase  the  Studebaker  car  until  the  17th 
of  December,  1916,  or  thirty  days  after  the  contract  was  en- 
tered into;  the  plaintiff,  within  the  first  thirty  days,  was 
required,  if  he  sold  the  machine,  to  sell  it  for  a  price  that 
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would  produce  for  the  defendant  a  credit  of  not  less  than 
$650.  [1]  Defendant  could  not  have  been  called  upon  to 
exercise  his  option  to  repurchase  the  machine  immediately 
upon  the  expiration  of  the  thirty  days,  but  must  be  deemed 
to  have  been  allowed  a  reasonable  time  thereafter  within 
which  to  exercise  that  option.  Furthermore,  certain  repairs 
had  been  undertaken  to  be  made  by  the  plaintiflP  on  the  ma- 
chine and  these  repairs  were  not  completed  at  the  end  of 
the  thirty  days,  and  in  fact  were  not  completed  at  the  time 
the  defendant  had  his  further  dealings  with  the  manager  of 
the  plaintiff  in  February,  when,  for  the  first  time,  the  cost 
of  the  repairs  was  calculated  and  stated  to  him.  This  lat- 
ter date  WPS  approximately  forty-five  days  after  the  option 
period  had  commenced  to  run.  In  view  of  the  fact  that  the 
repairs  had  not  been  completed  and  no  statement  of  the 
same  made  to  the  defendant,  we  think  it  just  to  hold  that  a 
reasonable  time  had  not  elapsed  subsequent  to  the  expiration 
of  the  first  thirty  days  at  the  early  date  in  February  to 
which  we  have  referred.  That  being  true,  and  as  it  appears 
that  the  defendant  manifested  his  desire  to  repurchase  at 
that  time,  and  the  fact  being  that  the  machine  had  been  sold 
on  the  sixth  day  of  January  by  the  plaintiff,  we  think  that 
defendant  was  entitled  to  have  credited  the  amount  received 
from  the  sale  of  the  automobile,  less  the  repair  costs  as  they 
were  stated  to  him,  and  less  fifty  dollars,  that  being  the 
difference  between  the  $450  mentioned  as  a  credit  in  the 
contract  and  the  amount  for  which  the  defendant  was  to  be 
permitted  to  repurchase.  If  there  was  no  other  point  to  be 
considered  in  the  case  we  might  easily  determine  that  these 
implied  findings  were  made  by  the  court.  [2]  The  finding 
that  the  plaintiff  was  not  the  owner  of  the  automobile,  pos- 
session of  which  was  sued  for  herein,  finds  no  support  in 
the  evidence,  although  the  more  material  finding  that  the 
plaintiff  was  not  entitled  to  possession  of  the  same  is,  for 
reasons  already  appearing,  sufficiently  sustained.  As  to  the 
ownership  being  in  the  plaintiff  contrary  to  the  finding,  the 
written  contract  particularly  and  expressly  reserved  title  in 
the  plaintiff  until  the  automobile  purchased  by  the  defend- 
ant from  him  was  completely  paid  for.  Under  any  view  of 
the  evidence,  it  does  not  appear  that  the  purchase  price  had 
been  satisfied  at  the  time  this  action  was  brought.  How- 
ever, upon  a  retrial,  which  it  seems  is  necessary  to  be  had, 
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different  findings  may  be  arrived  at.  [3]  Defendant  did  not, 
in  his  answer,  claim  the  right  to  have  the  automobile,  taken  un- 
der claim  and  delivery  process,  returned  to  him.  Section  667 
of  the  Code  of  Civil  Procedure,  relating  to  judgments  in 
this  kind  of  action,  declares:  **If  the  property  has  been  de- 
livered to  the  plaintiff,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  withholding  the  same/' 
Defendant  did,  by  way  of  counterclaim,  show  the  fact  that 
the  automobile  had  been  taken  from  his  possession  by  the 
sheriff  at  the  instance  of  the  plaintiff,  and  alleged  certain 
damages  which  he  had  sustained  by  reason  of  such  act.  In 
his  prayer  for  judgment  he  made  no  demand  whatsoever  for 
the  redelivery  of  the  automobile,  his  answer,  after  enumer- 
ating damages,  concluding  with  the  following  words:  **for 
which  sum,  together  with  the  costs  and  disbursements  of  this 
action,  defendant  asks  judgment;  and  that  the  plaintiff  take 
nothing  by  his  action,  and  that  plaintiff's  action  be  dis- 
mLssed  with  costs."  Under  the  authorities,  this  answer  is 
insufficient  to  support  a  judgment  for  the  return  of  the 
property.  (Pico  v.  Pico,  56  Cal.  453;  Banning  v.  Marleau, 
101  Cal.  238,  [35  Pac.  772].)  In  Pico  v.  Pico,  supra,  the 
court  points  out  that  ordinarily  in  an  action  of  replevin 
where  the  issue  is  made  as  to  the  right  of  the  plaintiff  to  the 
possession  of  the  property  and  the  facts  showed  that  the 
defendant  was  entitled  to  that  possession,  a  judgment  for  the 
return  of  the  property  to  the  defendant  was  permissible. 
However,  attention  is  called  to  the  fact  that  the  code  section 
above  cited  requires  something  more:  ** Nevertheless,  a  de- 
fendant cannot  have  judgment  for  a  return  of  the  property 
or  its  value,  unless  he  has  claimed  a  return  in  his  answer. 
But  this,  even  if  it  be  held  to  require  a  formal  demand,  is 
not  because  such  demand  is  necessary  to  eke  out  the  denials, 
or  constitutes  of  itself  an  affirmative  allegation,  but  because 
it  is  arbitrarily  made  the  duty  of  defendant  to  assert  his 
formal  claim  for  a  return  as  a  prerequisite  to  a  judgment 
for  the  return  of  the  property  or  its  value.  Except  for  this 
arbitrary  requirement  of  the  statute,  the  formal  claim  for  a 
return  of  the  property  would  not  be  necessary.  We  have 
seen  that  where  the  facts  set  forth  in  a  plea  of  replevin 
showed  that  defendant  was  entitled  to  the  possession  of  the 
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property  when  the  action  was  commenced,  a  formal  claim 
or  demand  for  a  return  was  not  essential.  In  reference  to 
replevin,  courts  and  legal  writers  have  said  that  a  defend- 
ant was  entitled  to  a  judgment  for  a  return  whenever  the 
question,  whether  a  return  should  be  had,  was  presented  by 
the  pleadings;  that  is,  whenever  the  right  of  plaintiff  was 
contested,  and  the  right  of  possession  in  defendant,  or  a 
third  person,  asserted.  Under  our  system,  the  general  de- 
nial contests  the  right  of  plaintiff,  and  under  it  may  be 
shown  the  right  of  defendant  or  a  third  person.  The  denial 
of  plaintiff's  right  to  the  possession  necessarily  includes  an 
assertion  of  right  in  defendant,  from  whom  the  possession 
of  the  property  has  been  taken  under  the  writ;  and  would 
authorize  a  judgment  for  the  return,  were  it  not  for  the 
provision  of  the  code  which  requires  a  return  to  be  claimed 
in  the  answer.' *  We  are  not  permitted  to  assume,  under 
the  record  as  it  is  presented,  that  the  plaintiff  tacitly  agreed 
that  a  judgment  for  the  defendant  for  the  return  of  the 
property  would  be  made.  The  evidence  introduced  was  per- 
tinent to  a  claim  for  damages,  which  is  all  that  defendant 
seems  to  have  sought  by  his  answer. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSt.   No.  8155.    Fint  Appellate   District,  Division   One.— April    7, 

1920.] 

JAMBS  P.  SHEEHAN,  Respondent,  v.  BOARD  OP 
POLICE  COMMISSIONERS,  etc.,  et  al..  Appellants. 

[1]  Municipal  Oobpoeations  —  San  Francisco  —  Pouos  Pension 
Fund— Vestid  Bights — Mandamus. — A  police  officer  of  the  city 
and  countj  of  San  Francisco,  upon  proof  of  his  disabilities,  hav- 
ing been  regularly  granted  a  pension,  pursuant  to  the  provisions 
of  section  3  of  article  YIII,  chapter  10,  of  the  charter,  has  a 
rested  right  to  retain  his  place  upon  the  retired  list  and  to  have 
his  pension  continued  until  his  disabilities  shall  have  ceased;  and, 
80  long  as  his  disabilities  continue,  he  is  entitled  to  a  writ  of 
mandate  to  eompel  the  board  of  police  commissioners,  acting  as 
a  board  of  police  relief  and  pension  fund  commissioners^  to  main- 
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tain  him  in  said  position  as  a  retired  patrolman  and  to  continue 
to  pay  his  pension. 

[2]  Id.— -Termination  of  Disability — JuEisDionoN  of  Board — Void 
Orders. — After  a  police  officer  of  the  city  and  county  of  San 
Francisco  is  thus  regularly  granted  a  pension,  the  attempted 
action  of  the  board  of  police  commissioners,  acting  in  the  capa- 
city ex  oifido  of  a  board  of  police  relief  and  pension  fund  com- 
missioners, in  declaring  that  his  disabilities  have  ceased  without 
any  proof  or  showing  upon  the  subject,  and  in  the  face  of  the 
practically  undisputed  fact  that  his  disabilities  have  not  ceased, 
is  beyond  their  charter  powers,  and  their  attempted  acts  in  so 
declaring  and  in  seeking  to  compel  him  to  report  for  duty  as  a 
patrolman,  and  in  ordering  his  dismissal  from  the  department  for 
alleged  insubordination  in  refusing  to  obey  its  order  to  so  report 
to  duty,  are  each  and  all  void. 

[3]  Id. — Remedies  —  Certiorari  —  Mandamus. — That  petitioner  may 
have  had  also  the  right  to  apply  for  a  writ  of  review  to  test  in 
that  form  of  limited  inquiry  the  jurisdiction  of  the  board  of 
police  commissioners  to  make  its  said  several  orders,  cannot  be 
held  to  have  deprived  him  of  his  larger  and  more  fully  effective 
remedy  by  way  of  a  writ  of  mandate. 

[4]  lb. — ^I/emands  for  Pension  Warrants— Compliance  With  Char- 
ter.— The  charter  of  the  city  and  county  of  San  Francisco  hav- 
ing required  that  all  claims  against  the  pension  fund  be  passed 
on  by  the  board  of  police  relief  and  pension  fund  commissioners, 
who  should  issue  warrants  to  the  persons  entitled  thereto,  and 
the  petitioner  having  made  repeated  demands  npon  the  said  board 
for  the  issuance  of  his  pension  warrant,  which  demands  were 
refused,  his  right  to  recover  accrued  pension  was  not  barred  be- 
cause he  had  not  complied  with  the  provision  of  section  1  of 
article  III,  chapter  4,  of  the  charter,  requiring  the  presentation 
of  all  claims  upon  the  treasury  of  said  municipality  to  the  audi- 
tor and  treasurer  thereof  within  a  limited  period  after  the  de- 
mand became  due  and  payable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  James  M.  Troutt, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  Lull,  City  Attorney,  and  Chas.  S.  Peery,  Assistant 
City  Attorney,  for  Appellants. 

Charles  J.  Heggerty  and  Knight  &  Heggerty  for  Respond- 
ent. 
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RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
the  plaintiff's  favor  in  a  proceeding  wherein  he  sought  and 
obtained  a  writ  of  mandate  requiring  the  defendants,  as 
the  board  of  police  commissioners  of  the  city  and  county  of 
San  Francisco,  to  restore  said  plaintiff  to  the  position  of  a 
police  oflScer  of  and  in  the  police  department  of  the  said 
municipality,  and  also  to  restore  the  plaintiff  to  the  pension- 
roll  of  the  police  and  pension  fund  of  said  department,  and 
to  pay  to  said  plaintiff  his  accrued  pensions  as  a  retired 
police  officer,  amounting  to  the  sum  of  four  thousand  six 
hundred  dollars. 

The  facts  of  the  case  are  embraced  in  the  findings  of  the 
court  which  may  be  summarized  as  follows:  The  plaintiff 
was  appointed  a  police  officer  of  the  police  department  of 
the  city  and  county  of  San  Francisco  on  September  20,  1895, 
and  continued  in  active  service  ss  such  police  officer  until 
August  1,  1899,  when  he  was  injured  in  the  performance 
of  his  duty  by  being  thrown  from  a  horse  which  he  was 
breaking  to  the  saddle  under  the  orders  of  his  superior  of- 
ficer, and  which  said  horse  fell  upon  him,  causing  severe  in- 
juries to  his  head  and  side,  resulting  in  a  total  deafness 
in  his  right  ear  and  injuries  to  his  brain,  producing  recur- 
ring epileptic  convulsions.  Thereafter  the  plaintiff  presented 
to  the  said  board  of  police  commissioners  his  verified  peti- 
tion, accompanied  by  suitable  certificates  and  recommenda- 
tions, requesting  his  retirement  upon  a  pension  on  account 
of  his  disabilities,  which  his  examining  physician  certified  to 
be  permanent.  The  said  board  on  October  6,  1903,  made 
its  order  granting  said  petition  to  the  effect  that  the  plain- 
tiff should  be  retired  from  further  service  in  the  police 
department  until  his  disabilities  should  cease,  and  that  he 
be  paid  from  the  police  and  pension  fund  of  said  police 
department  a  yearly  pension  of  six  hundred  dollars,  being 
one-half  the  amount  of  salary  attached  to  his  rank  as  a 
patrolman  in  said  department  at  the  time  of  his  said  in- 
juries. On  January  11,  1904,  the  said  board  of  police  com- 
missioners, who  are  also  ex  officio  the  board  of  police  relief 
and  pension  fund  commissioners,  caused  a  subpoena  to  be 
issued  and  served  upon  the  plaintiff  requiring  him  to 
appear  before  them  on  the  afternoon  of  said  day,  and  show 
cause  why  he  should  not  be  restored  to  active  duty  on  the 
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ground  that  his  said  disabilities  had  ceased.  The  plaintiff 
appeared  at  the  time  appointed  in  response  to  said  subpoena, 
whereupon  he  was  informed  by  said  board  that  it  had  been 
reported  to  it  that  the  plaintiff  had  been  for  some  time 
prior  thereto  in  the  employ  of  the  United  Railroads  of  San 
Francisco  in  a  professional  capacity,  viz.,  that  of  an  attor- 
ney at  law.  The  plaintiff  admitted  that  since  his  retire- 
ment from  active  duty  as  a  police  ofiScer  he  had  become  an 
attorney  at  law  and  was  employed  as  such  by  the  United 
Bailroads,  but  stated  that  his  disabilities  for  service  as  a 
police  officer  had  not  ceased  and  that  he  was  still  unable 
to  perform  the  duties  of  a  patrolman  in  the  department; 
and  he  then  applied  for  a  hearing  before  said  board  upon 
a  day  set  when  he  could  produce  witnesses  and  prove  his 
continuing  disability  for  such  service.  The  board  of  police 
commissioners  refused  this  application  and,  thereupon,  sit- 
ting as  a  board  of  police  relief  and  pension  fund  commission- 
ers, ordered  the  plaintiff  to  report  on  January  12,  1904,  to  Dr. 
0.  W.  Jones,  the  police  surgeon,  for  the  purpose  of  physical 
examination,  and  to  further  report  to  said  board  at  their 
regular  meeting  to  be  held  in  the  evening  of  the  last-named 
day.  The  plaintiff  endeavored  to  comply  with  this  direc- 
tion as  to  his  examination  by  the  police  surgeon,  but  the 
latter  refused  to  set  a  date  for  said  examination  earlier  than 
January  15,  1904,  at  which  time  the  plaintiff  was  to  appear 
to  be  examined  by  him.  On  the  evening  of  January  12, 
1904,  the  plaintiff  appeared  before  said  board,  sitting  as 
police  relief  and  pension  fund  commijssioners,  according  to 
their  direction,  and  informed  them  of  his  inability  to  pro- 
cure said  examination  by  the  police  surgeon  before  January 
15,  1904,  and  requested  a  postponement  of  his  matter  until 
that  time.  This  request  was  refused  and  an  immediate  hear- 
ing ordered  to  be  proceeded  with,  to  which  the  plaintiff 
objected  upon  the  ground  of  the  shortness  of  the  time,  the 
absence  of  his  attorney  to  represent  him,  and  of  his  wit- 
nesses, and  requested  a  continuance  until  he  could  procure 
the  attendance  of  these.  This  request  the  board  also  denied, 
and  thereupon  proceeded,  without  any  further  hearing  or 
trial  or  investiofation,  and  without  any  examination  of  the 
facts  of  the  case,  to  pass  a  resolution  purporting  to  restore 
the  plaintiff  to  active  duty  in  the  police  department  of  the 
city  and  county  of  San  Francisco  as  a  patrolman,  and  to 
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order  the  plaintiff  to  report  to  the  chief  of  police  on  the 
following  day  for  assignment  to  active  duty  as  such.  Plain- 
tiff did  not  report  to  the  chief  of  police  in  accordance  with 
said  order,  and  thereupon  charges  of  insubordination  were 
presented  by  the  chief  of  police  to  said  board  of  police  com- 
missioners for  the  plaintiff's  said  failure  to  report  for 
active  duty.  These  charges  were  set  for  hearing  by  and 
before  the  board  of  police  commissioners  for  January  26, 
1904,  and  came  on  for  hearing  on  the  evening  of  said  day, 
whereupon  plaintiff  appeared  and  objected  to  said  proceed- 
ings upon  the  ground  of  want  of  jurisdiction  in  the  said 
board  to  make  their  said  order  restoring  him  to  active  duty, 
and  hence  of  a  want  of  jurisdiction  in  them  to  try  him 
upon  the  charge  of  insubordination  for  any  disobedience  of 
said  former  order.  The  board  of  police  commissioners  over- 
ruled his  said  objection,  and  at  once  proceeded  to  find  the 
plaintiff  guilty  of  insubordination  and  to  dismiss  him  from 
the  department.  The  plaintiff  thereafter  demanded  of  said 
board  that  they  vacate  and  set  aside  their  said  several  reso- 
lutions, and  also  repeatedly  demanded  his  restoration  to 
the  pension-roll  as  a  retired  police  officer  and  the  payment 
of  his  accruing  pension  as  such.  All  of  these  demands  were 
refused,  whereupon  the  plaintiff  instituted  this  proceeding 
in  maruiamus  to  compel  his  restoration  and  reinstatement  as 
a  retired  police  officer,  and  also  to  compel  the  payment  of 
his  accrued  and  accruing  pensions  as  such.  He  also  insti- 
tuted a  proceeding  in  the  nature  of  a  writ  of  review  to  have 
annulled  the  aforesaid  orders  of  the  board  of  police  com- 
missioners for  want  of  jurisdiction  in  the  board  to  make 
the  same.  Upon  the  hearing  of  the  plaintiff's  petition 
for  a  writ  of  mandate  in  this  case  it  was  affirmatively 
made  to  appear  that  the  plaintiff's  disabilities  which  had  led 
to  his  original  retirement  from  active  service  in  the  depart- 
ment had  not  ceased  but  still  existed,  and  that  by  reason 
thereof  the  said  plaintiff  continued  to  be  unable  to  per« 
form  active  duty  as  a  patrolman  in  said  department.  It 
was  also  conceded  at  the  trial  that  there  was  at  all  times 
in  the  police  relief  and  pension  fund  sufficient  money  to 
have  paid  the  plaintiff's  pension  if  he  should  be  found 
entitled  to  the  same. 

Upon  the  foregoing  facts  as  found  by  the  trial  court  it 
rendered  its  judgment  in  the  plaintiff's  favor,  directing  a 
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writ  to  issue  as  prayed  for,  and  from  such  judgment  the 
defendants  have  prosecuted  this  appeal. 

[1]  The  charter  of  the  city  and  county  of  San  Fran- 
cisco provides  in  section  3,  chapter  10,  article  VIII  thereof, 
that: 

'*Any  member  of  the  department  who  shall  become  physi- 
cally disabled  by  reason  of  any  bodily  injury  received  in 
the  performance  of  his  duty  upon  filing  with  the  commis- 
sioners a  verified  petition  setting  forth  the  facts  constitut- 
ing such  disability  and  the  cause  thereof,  accompanied  by  a 
certificate  signed  by  the  chief  of  police,  the  captain  of  the 
company  to  which  he  belongs,  and  by  two  regularly  certified 
physicians  of  the  city  and  county  recommending  his  retire- 
ment upon  a  pension  on  account  of  such  disability,  may  be 
retired  from  the  department,  upon  an  annual  pension  equal 
to  one-half  the  amount  of  salary  attached  to  the  rank  which 
he  may  have  held  three  years  prior  to  the  date  of  such  re- 
tirement, to  be  paid  to  him  during  his  life  and  to  cease  at 
his  death.  In  case  his  disability  shall  cease,  his  pension  shall 
cease,  and  he  shall  be  restored  to  the  service,  in  the  rank  he 
occupied,  at  the  time  of  his  retirement.'* 

In  the  case  of  Kavanagh  v.  Board  of  Police  Pension  Fund 
Commrs,,  134  Cal.  50,  [66  Pac.  36],  it  was  held  that  a  per- 
son entitled  to  a  pension  from  the  police  pension  fund  of  the 
police  department  of  the  city  and  county  of  San  Francisco 
had  a  vested  right  to  such  pension  which  could  not  be  taken 
away  by  subsequent  changes  in  the  charter.  It  is  true  that 
this  ruling  was  made  in  the  construction  of  a  former  statute 
creating  a  police  pension  fund  in  said  municipality  (Stats. 
1889,  p.  56) ;  but  the  supreme  court,  in  the  case  of  French 
V.  Cook,  173  Cal  126,  [160  Pac.  411],  points  out  that  the 
provisions  of  the  present  charter  of  the  said  city  and  county 
are  so  far  similar  to  those  of  the  earlier  statute  as  to  justify 
the  application  of  said  former  case  to  the  charter  in  its 
present  form.  The  plaintiff  herein  having  been  regularly 
gi'anted  his  pension  upon  proof  of  his  disabilities  had,  there- 
fore, a  vested  right  to  retain  his  place  upon  the  retired  list 
and  to  have  his  pension  continued  until  his  disabilities  should 
have  ceased.  This  being  so,  the  plaintiff,  so  long  as  his  dis- 
abilities continued,  would  have  been  entitled  to  a  writ  of 
mandate  to  compel  the  board  of  police  commissioners,  act- 
ing as  a  board  of  police  relief  and  pension  fund  commis- 
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doners,  to  maintain  him  in  said  position  as  a  retired  patrol- 
man and  to  continue  to  pay  his  pension.  (French  v.  Cook, 
supra.)  In  the  ease  last  above  cited  the  supreme  court 
points  out  that  there  is  no  provision  in  the  present  cliarter 
of  San  Francisco  confiding  to  the  board  of  police  commis- 
sioners, acting  in  any  of  its  capacities,  the  power  to  finally 
determine  any  question  of  fact  in  connection  with  such  a 
pension.  **The  board  is  apparently  in  the  same  position," 
gays  the  court,  ''with  relation  to  such  matter  as  is  any 
oflScer  required  by  law  to  do  a  prescribed  act  in  a  certain 
contingency,  where  no  special  method  is  provided  by  law 
for  the  ascertainment  of  the  facts.  Under  such  circum- 
stances it  may  often  be  true  that  there  is  uncertainty  or 
dispute  as  to  the  facts,  but  in  such  a  case  the  only  resort 
of  the  ofiBcer  is  such  investigation  as  he  may  be  able  to  him- 
self make  for  the  purpose  of  determining  his  own  course 
of  action.  His  determination  as  to  the  facts,  however, 
is  not  effectual  for  any  other  purpose.  If  not  satisfied  as 
to  the  evidence  of  the  essential  facts  he  may  refuse  to  act 
until  required  to  do  so  by  the  judgment  of  some  tribunal 
invested  with  the  power  to  finally  determine  such  contro- 
versy, but  before  such  tribunal  any  conclusion  to  which  he 
may  have  come  on  the  facts  has  no  legal  force  whatever. 
The  sole  question  there  is  whether  the  facts  are  in  reality 
such  as  to  require  the  performance  of  the  act,  and  this 
altogether  regardless  of  the  oflScer's  conclusion  as  to  the 
facts.  The  party  having  a  vested  right  in  the  performance 
of  the  act,  if  the  facts  are  as  claimed  by  him,  has  also  the 
right  to  have  his  claim  as  to  the  facts  judicially  determined. 
The  functions  of  the  board  in  such  a  matter  as  this  are 
really  ministerial  only,  and  come  under  the  same  principle 
as  would  apply  in  the  case  of  county  or  city  auditor,  in  so 
far  as  any  finality  to  its  conclusions  are  concerned,  ...  As 
we  read  the  charter  it  gives  no  judicial  function  whatever 
to  the  board  in  such  a  matter  as  this,  confers  upon  it  no 
authority  to  hear  and  determine  a  controversy  in  a  judicial 
sense.  It  is  not  a  board  or  tribunal  by  law  vested  with 
authority  to  decide  a  question,  and  herein  lies  the  distinc- 
tion between  this  case  and  the  cases  cited  in  which  it  was 
substantially  held  that  the  statute  was  to  be  construed  as 
submitting  the  question  to  the  decision  of  the  board  or 
officer.     To  hold  in  accord  with  defendants'  claim  in  this 
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connection  would  be,  as  we  read  the  charter,  to  hold  that 
any  officer  authorized  and  required  by  law  to  do  a  pre- 
scribed act  upon  a  prescribed  contingency,  where  no  method 
is  specially  provided  for  the  ascertainment  of  the  facts,  is 
invested  with  the  power  to  judicially  determine  the  t'aets, 
and  that  his  conclusion  is  a  judicial  determination  as  to  the 
facts.     Such  has  never  been  declared  to  be  the  law." 

[2]  Giving  to  this  language  of  the  supreme  court  full 
force  and  effect  in  its  application  to  the  facts  of  this  case, 
we  are  constrained  to  hold  that  the  attempted  action  of  the 
board  of  police  commissioners,  acting  in  the  capacity  ex 
officio  of  a  board  of  police  relief  and  pension  fund  com- 
missioners, in  declaring  that  the  plaintiff's  disabilities  had 
ceased  without  any  proof  or  showing  upon  the  subject,  and 
in  the  face  of  the  practically  undisputed  fact,  as  shown  by 
the  trial  of  this  case,  that  the  plaintiff's  disabilities  had 
not  ceased,  was  entirely  beyond  their  charter  powers,  and 
hence  that  their  attempted  acts  in  so  declaring  and  in  seek- 
ing to  compel  the  plaintiff  to  report  for  duty  as  a  patrol- 
man, and  in  ordering  his  dismissal  from  the  department 
for  alleged  insubordination  in  refusing  to  obey  its  order 
to  so  report  for  duty,  were  each  and  all  void.  Being  so, 
the  plaintiff  had  a  right  to  a  writ  of  mandate  to  compel 
said  board  to  reinstate  him  in  his  position  as  a  retired 
police  officer  and  to  compel  the  payment  of  his  pension. 
[3]  That  he  may  have  had  also  the  right  to  apply  for  a 
writ  of  review  to  test  in  that  form  of  limited  inquiry  the 
jurisdiction  of  the  board  to  make  its  said  several  orders 
cannot  be  held  to  have  deprived  him  of  his  larger  and  more 
fully  effective  remedy  by  way  of  a  writ  of  mandate.  We 
are,  therefore,  of  the  opinion  that  the  trial  court  was  cor- 
rect in  holding  upon  the  practically  undisputed  facts  be- 
fore it  that  the  plaintiff  was  entitled  to  such  a  writ. 

[4]  As  to  the  appellants'  contention  that  the  plaintiff, 
conceding  his  right  to  his  writ  restoring  him  to  his  place 
upon  the  retired  list,  is  not  entitled  to  that  portion  of  the 
relief  granted  as  gives  him  the  right  to  recover  his  accrued 
pension  for  the  reason  that  he  was  not  shown  to  have  com- 
plied with  section  1,  chapter  4,  article  III  of  the  charter, 
requiring  the  presentation  of  all  claims  upon  the  treasury 
of  said  municipality  to  the  auditor  and  treasurer  thereof 
witliiu  a  limited  period  after  the  demand  became  due  and 
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payable,  we  are  of  the  opinion  that  this  contention  has  no 
merit.  We  are  cited  to  the  case  of  Oeimann  v.  Board  of 
Police  Commrs.,  158  Cal.  748,  [112  Pac.  553],  as  support- 
ing the  appellants'  contention  in  this  regard;  but  we  think 
a  clear  distinction  exists  between  that  case  and  the  case 
at  bar  since,  as  pointed  out  in  that  case,  the  plaintiff  therein 
was  urging  a  salary  claim  as  a  police  ofiBcer  which  did  not 
require  approval  by  the  board  of  police  commissioners  before 
presentation  to  the  auditor  in  accordance  with  the  require- 
ments of  the  section  of  the  charter  above  referred  to; 
while  in  the  instant  case  the  charter  (sec.  9,  c.  10,  art.  VIII) 
specifically  requires  that  claims  against  the  pension  fund 
shall  be  passed  on  by  the  board  of  police  relief  and  pension 
fund  commissioners,  who  shall  issue  warrants  to  the  persons 
entitled  thereto.  It  is  clear  that  until  the  person  entitled  to 
such  pension  had  received  from  that  body  his  warrant  he 
could  not  have  applied  to  the  auditor  or  treasurer  of  the 
municipality  for  the  payment  of  his  claim.  The  undisputed 
proofs  in  this  case  show  that  the  plaintiff  made  repeated 
demands  upon  the  said  board  for  the  issuance  of  his  pen- 
sion warrant,  which  demands  were  refused.  He  could  not  do 
more  under  the  charter,  and  hence  was  entitled  to  a  writ 
of  mandate  compelling  the  action  of  said  board  in  this  re- 
spect also. 
Judgment  affirmed. 

Waste,  P.  J.,  and  Qosbey,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  dictrict  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  3,  1920. 

Angdlotti,  C.  J.,  Wilbur,  J.,  Lennon,  J.,  and  Sloane,  J., 
concurred, 

Shaw,  J.,  Lawlor,  J.,  and  Olney,  J.,  dissented. 
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[CW,  No.  2081.     Third  Appellate  Distri^st.— April  8,  1920.] 

H.   B.   KELLEY,   Respondent,   v.   AIAX   GOLDSCHMIDT 

et  al.,  Appellants. 

[1]  GuABANTY — Action  on — Natuee  op. — A  guaranty  is  an  indepen- 
dent contract — that  is,  it  ia  entirely  independent  of  any  contract 
of  debt  the  payment  of  which  is  thus  assured — and  an  action  on 
a  guaranty  of  payment  of  a  note  is  upon  an  independent  contract 
of  the  guarantor  with  which  the  principal  debtor  has  nothing 
to  do. 

[2]  Id. — Several  Secturitteb  poe  Same  Obuoation — Contract  of 
Surety — Right  op  Creditor. — ^A  mortgage  or  a  trust  deed  given 
to  secure  the  performance  of  an  obligation  to  pay  money  and  a 
guaranty  given  for  the  same  purpose  are  each  intended  to  sub- 
serve the  same  purpose,  and  where  both  are  given  to  secure  one 
single  obligation  of  that  character,  the  one  operates  merely  as 
additional  security  to  the  other,  and  the  creditor  may  resort  either 
to  the  one  or  the  other  to  enforce  the  payment  of  the  money  to 
secure  the  payment  of  which  both  were  given;  but  in  the  ease  of 
a  contract  of  surety  executed  to  secure  the  performance  of  the 
obligation  which  is  also  secured  by  a  mortgage  or  other  collateral 
security,  the  holder  of  the  mortgage  or  other  security  is  compelled 
to  apply  to  the  payment  of  the  debt  the  property  of  the  debtor 
which  has  been  mortgaged  to  secure  the  debt. 

[8]  Id. — Security  por  Payment  op  Debt — ^When  Security  por  Guar- 
j^NTY. — To  justify  a  court  in  holding  that  a  mortgage  or  deed 
of  trust  given  as  security  for  the  payment  of  a  debt  was  also 
given  as  security  for  the  performance  of  a  contract  of  guaranty 
of  such  payment,  there  would  have  to  be  to  that  effect  a  clear 
and  unequivocal  intent  expressed  in  the  mortgage  or  trust  deed. 

[4]  Id. — Action  on — Attachment. — In  an  action  upon  a  contract  of 
guaranty,  a  motion  to  dismiss  an  attachment  upon  the  ground 
that  the  performance  thereof  is  secured  by  a  deed  of  trust  is 
properly  denied  where  it  is  found  that  such  deed  of  trust  was 
given  as  security  for  the  payment  of  the  principal  debt  only,  and 
not  as  security  for  the  performance  of  the  eontraet  of  guaranty 
of  payment  of  that  debt. 

APPEAL  from  a  judgement  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    AfiSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

1.    Contracts  of  guaranty  generally,  note,  105  Am.  St.  B^.  602. 
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Ernest  C.  GriflSth,  Loewenthal,  Loeb  &  Walker  and  Loew- 
enthal,  Collins  &  Loewenthal  for  Appellants. 

Benjamin  E.  Page  and  Arthur  G.  Hurt  for  Respondent. 

HART,  J. — The  appeal  in  this  action  is  prosecuted  by 
defendants  H.  H.  Goldschmidt  and  Goldschmidt  Bros,  from 
an  order  made  by  the  superior  court  in  and  for  the  county 
of  Los  Angeles,  on  August  7,  1917,  denying  a  motion  made 
by  said  defendants  to  discharge  an  attachment  theretofore 
levied  upon  certain  personal  property  belonging  to  them. 

The  complaint  was  filed  on  the  twentieth  day  of  June, 
1917,  against  the  above-named  defendants  and  one  Milton 
Kauffman,  but,  on  the  sixteenth  day  of  July,  1917,  plaintiff 
caused  the  action  to  be  dismissed  as  against  said  defendant 
Kauffman.  From  that  time  on  the  action  was  against  the 
guarantors  alone  and,  consequently,  upon  the  contract  of 
guaranty  only,  and  thus  the  action  stood  when  the  notice 
of  the  motion  to  discharge  the  attachment  was  given  on 
August  1,  1917. 

The  complaint  was  in  two  counts,  in  the  first  of  which  it 
was  alleged  that,  on  or  about  the  seventeenth  day  of  August, 
1915,  at  the  city  of  Los  Angeles,  defendant  Kauffman,  for 
a  valuable  consideration,  executed  and  delivered  to  Hell- 
man  Commercial  Trust  &  Savings  Bank,  a  corporation 
(hereinafter  called  the  bank),  his  promissory  note  in  writ- 
ing for  the  sum  of  nineteen  thousand  dollars,  payable  on 
demand;  that  thereafter,  for  a  valuable  consideration,  said 
bank  assigned  and  transferred  the  said  note  to  plaintiff; 
that  the  sum  of  five  thonsand  dollars  was  paid  upon  said 
note,  and  that  at  the  date  of  the  commencement  of  the 
action  there  was  due  thereon  the  sum  of  fourteen  thousand 
dollars. 

In  the  second  count  of  the  complaint  it  was  alleged  that, 
contemporaneously  with  the  making  of  said  promissory 
note  and  as  a  part  of  the  same  transaction,  the  defendants 
Goldschmidt  delivered  to  said  bank  their  written  contract 
of  guaranty,  indorsed  upon  the  back  of  said  note,  by  which 
they  guaranteed  "the  payment  of  the  within  note  or  any 
renewal  or  extension  thereof,  and  all  expenses  of  collection 
thereof,"  and  also  agreed  to  pay  reasonable  attorney's  fees 
in   case   suit   was   brought  to   enforce   the   guaranty.    The 
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assignment  of  said  guaranty  to  pl&intiff  was  alleged,  as 
well  as  demand  upon  defendants,  on  the  seventeenth  day 
of  November,  1916,  that  said  note  be  paid,  and  one  thousand 
four  hundred  dollars  was  asserted  to  be  a  reasonable  fee 
to  be  paid  plaintiff's  attorneys. 

On  June  22,  1917,  plaintiff  filed  an  affidavit  for  attach- 
ment, in  which  he  stated:  ''That  defendants  in  the  said 
action  are  indebted  to  him  in  the  sum  of  $14,585.27  .  .  . 
upon  an  express  contract,  for  the  direct  payment  of  money, 
to  wit:  upon  a  promissory  note  and  contract  of  guaranty 
and  that  such  contract  was  made  and  is  payable  in  this 
state,  and  that  the  payment  of  the  same  has  not  been 
secured  by  any  mortgage  or  lien  upon  real  estate  or  per- 
sonal property,  or  any  pledge  of  personal  property.  .  .  .*' 

Accompanying  said  affidavit  was  a  ''Statement  to  Clerk," 
directing  that  an  attachment  be  levied  upon  certain  real 
property  in  the  county  of  Orange,  describing  it.  On  the 
25th  of  June,  1917,  another  "Statement  to  Clerk"  was 
delivered  to  the  county  clerk  directing  the  attachment  of 
the  wholesale  liquor  establishment  of  Ooldschmidt  Bros,  in 
Los  Angeles;  "also  run  a  personal  property  garnishment 
directed  to  the  Title  Insurance  and  Trust  Company." 

The  return  of  the  sheriff  showed  that  he  levied  said  writ 
of  attachment  on  "all  moneys,  goods,  credits,  debts  due  or 
owing,  or  any  other  personid  property  belonging  to  the 
defendants,  or  either  of  them,  in  the  possession  of  or  under 
the  control  of  Title  Insurance  and  Trust  Company,"  and 
that  he  also  attached  the  "stock  of  liquors,  store  fixtures 
and  all  other  personal  property  located"  in  the  city  of  Los 
Angeles  in  the  possession  of  defendants  Ooldschmidt  Bros. 

On  August  1,  1917,  the  defendants  Ooldschmidt  served 
and  filed  a  notice  of  motion  to  discharge  attachment,  sup- 
ported by  the  affidavit  of  Herman  H.  (Joldschmidt,  one  of 
the  defendants,  in  which  it  was  stated  that,  after  the  signing 
by  Ooldschmidt  Bros,  of  said  contract  of  guaranty,  Valen- 
cia Oroves  Company,  a  corporation,  to  secure  the  repayment 
of  the  indebtedness  arising  out  of  said  promissory  note 
and  said  contract  of  guaranty,  conveyed  to  said  bank  cer- 
tain real  property  described  in  a  declaration  of  trust,  and 
that  said  bank  accepted  said  declaration  of  trust.  "Affiant 
states  that  said  real  property  is  still  subject  to  the  lien 
aforesaid,  and  the  statement  made  by  plaintiff  in  his  affi- 
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davit  for  attachment  that  payment  of  the  alleged  contract 
on  which  suit  was  brought  has  not  been  secured,  is  erro- 
neous.'* 

Attached  to  said  afSdavit  was  a  copy  of  said  declaration 
of  trust,  in  which  said  bank  certified  and  declared  that  it 
had  received  and  accepted  from  the  Valencia  Groves  Com- 
pany, the  trustor,  deeds  conveying  to  said  trustee  certain 
real  property  in  the  county  of  Los  Angeles  (describing  two 
parcels  of  land,  the  first  of  which  was  subject  to  a  mort- 
gage of  ninety  thousand  dollars  and  the  second  to  a  mort- 
gage of  eighty-five  thousand  dollars),  in  trust  for  the  fol- 
lowing purposes:  First,  to  secure  the  payment  to  the  bank 
''of  the  debts  evidenced  by  two  notes,  for  nineteen  thou- 
sand dollars  and  two  thousand  dollars,  respectively,"  said 
note  for  nineteen  thousand  dollars  being  the  one  herein 
sued  upon.  The  contract  of  guaranty  signed  by  Goldschmidt 
Bros,  on  the  back  of  said  note  is  also  reproduced.  The  note 
for  two  thousand  dollars  bore  date  of  January  28,  1916,  and 
w&s  signed  by  Milton  Kauffman  and  Isaac  Eauffman,  and 
contained  a  guaranty  signed  by  Max  Goldschmidt.  Second, 
after  the  payment  in  full  of  the  debts  evidenced  by  said 
notes,  to  secure  the  payment  of  a  certain  note  of  the  Valen- 
cia Groves  Company  to  David  S.  Unruh  for  the  sum  of 
$2,155.12. 

The  single  question  presented  hinges  on  the  real  meaning 
and  scope  of  the  trust  deed.  The  appellants  contend  that 
the  declaration  of  trust  was  intended  to  secure  payment 
not  only  of  the  promissory  notes  referred  to  in  said  declara- 
tion (one  executed  by  Milton  Eauffman  and  the  other  by 
Milton  and  Isaac  Eauffman),  but  also  the  performance  of 
the  conditions  of  each  of  the  guaranties  indorsed  on  said 
notes,  the  one  by  Goldschmidt  Bros,  by  Max  Goldschmidt 
and  the  other  by  Max  Goldschmidt.  The  position  of  the 
appellants  is  that  the  provision  in  the  declaration  of  trust, 
to  wit:  '*To  secure  the  payment  to  Hellman  Commercial 
Trust  and  Savings  Bank  ...  of  the  debts  [italics  ours] 
evidenced  by  two  notes,"  etc.,  can  reasonably  be  given  no 
other  construction  than  that  it  means,  and  was  intended  to 
mean,  that  the  security  afforded  by  the  said  declaration 
was  to  include  and  cover  not  only  the  promissory  notes  but 
the  performance  of  the  contracts  of  guaranty.  With  this 
view  of  the  provision  referred  to  we  are  unable  to  agree. 
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A  guaranty  is  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person  (Civ.  Code,  sec.  2787),  and 
a  person  may  become  a  guarantor  even  without  the  knowl- 
?dge  or  consent  of  the  principal.  (Civ.  Code,  sec.  2788.) 
[1]  A  guaranty  is,  therefore,  an  independent  contract — 
that  is,  entirely  independent  of  any  contract  of  debt  the 
payment  of  which  is  thus  assured,  and  it  follows  that  an 
action  on  a  guaranty  such  as  the  one  involved  herein  is 
upon  an  independent  contract  of  the  guarantor  with  which 
the  principal  debtor  has  nothing  to  do.  "The  liability  of 
the  guarantor  depends  entirely  upon  the  terms  of  his  con- 
tract of  guaranty,  and  'there  is  no  privity,  or  mutuality, 
or  joint  liability  between  the  principal  debtor  and  his  guar- 
antor.'"  {Cooke  V.  Mesmer,  164  Cal.  332,  340,  [128  Pac. 
917,  920].  See,  also,  Adams  v.  Wallace,  119  Cal.  67,  [51 
Pac.  14];  Kinsel  v.  Ballon,  151  Cal.  762,  [91  Pac.  620].) 

[2]  A  mortgage  or  a  trust  deed  given  to  secure  the  per 
formance  of  an  obligation  to  pay  money  and  a  guaranty 
given  for  the  same  purpose  are  each  intended,  of  course,  to 
subserve  the  same  purpose,  and  where  both  are  given  to 
secure  one  single  obligation  of  that  character,  the  one  oper- 
ates merely  as  additional  security  to  the  other.  But  the 
creditor  may  resort  either  to  the  one  or  the  other  to  en- 
force the  payment  of  the  money  to  secure  the  payment  of 
which  both  were  given.  In  case  of  a  contract  of  surety 
executed  to  secure  the  performance  of  the  obligation  which 
is  also  secured  by  a  mortgage  or  other  collateral  security 
the  law  is  different.  In  the  latter  case,  the  holder  of  the 
mortgage  or  other  security  would  be  compelled  to  apply 
to  the  payment  of  the  debt  the  property  of  the  debtor 
which  had  been  mortgaged  to  secure  the  debt.  (Civ.  Code, 
sec.  2850;  Adams  v.  Wallace,  supra,)  Such,  however,  is 
not  the  case  as  to  a  guarantor,  as  we  have  shown. 

[3]  In  view  of  the  character  and  effect  of  a  contract  of 
guaranty,  as  above  indicated — ^that  is,  that  it  creates  an  obliga- 
tion whollv  independent  of  that  o^  the  debt  which  it  is 
given  to  secure — there  woula  iiave  to  be  tn  that  effect  a 
clear  and  unequivocal  intent  expressed  in  a  mortgage  or  a 
trust  deed  given  to  secure  the  payment  of  a  large  sum  v* 
money,  where  there  has  also  been  given  a  guaranty  f>^ 
the  payment  of  the  same  debt,  to  justify  a  court  in  holding 
that  the  purpose  of  the  mortgage  or  trust  deed,  given  subse- 
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quently  to  the  execution  of  the  contract  of  guaranty,  was  to 
secure  payment  not  only  of  the  promissory  note  evidencing 
such  debt  but  also  to  secure  the  performance  of  the  contract 
of  guaranty.  This  is  true  because  the  guaranty  is  itself 
security  for  the  payment  of  the  same  debt.  It  is  hardly 
supposable  that  in  such  case  property  would  be  hypothecated 
to  secure  a  security  already  in  existence  to  secure  the  debt 
to  secure  the  payment  of  which  such  property  is  hypothe- 
cated. No  such  intent  is  clearly  and  unequivocally  ex- 
pressed in  the  instrument  involved  herein.  The  word 
"debts,"  we  think  it  is  clear  from  a  fair  and  reasonable  con- 
struction of  the  declaration  of  trust,  means,  and  was  in- 
tended to  mean,  the  debts  created  by  the  notes  themselves 
and  was  not  intended  to  refer  to  and  include  the  obliga- 
tions created  by  the  guarantors  by  their  contracts  of  guar- 
anty. It  is  true  the  declaration  of  trust  sets  out  therein 
not  only  the  notes  but  also  the  contracts  of  guaranty,  but 
the  latter  contracts  were  indorsed  on  the  back  of  the  notes, 
and  it  was  not  only  proper  but  necessary,  as  a  matter  of 
description — that  is,  for  the  purpose  of  describing  the  notes 
to  secure  the  payment  of  which  the  trust  deed  was  given — 
to  insert  in  the  declaration  of  trust  the  contracts  of  guar- 
anty. 

[4]  Our  conclusion  is  that  the  motion  to  dissolve  the 
attachment  was  properly  denied,  and  the  order  denying 
said  motion  is,  accordingly,  affirmed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  7,  1920. 

AH  the  Justices  concurred. 
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[Civ.   No.   3297.    First   Appellate   DUtriety   Division  One.— April   8, 

1920.] 

THE  PIONEER  FRUIT  COMPANY  (a  Corporation),  R«- 
spondcDt,  V.  SOUTHERN  PACIFIC  COMPANY  (a 
Corporation),  Appellant. 

(1]  Oabriebs  —  Natubb  or  Bill  of  Lading  —  Action  fob  Bbbach  — 
Statute  or  Limitations.— A  bill  of  lading  is  not  only  a  receipt 
for  the  goods  consigned  to  the  carrier  for  shipment  bnt  also  a 
contract  between  the  carrier  and  the  shipper  as  to  the  transporta- 
tion and  delivery  of  the  goods  to  the  consignee  or  other  person 
therein  designated  and  upon  the  terms  therein  specified,  and  an 
action  against  the  carrier  for  a  breach  thereof,  if  commenced 
within   four  years,   is  not  barred   by  the  statute  of  limitations. 

[2]  Id. — Time  roR  Presentation  or  Claim — Complianob  With  Bill 
or  Lading. — A  provision  in  a  bill  of  lading  requiring  claims  for 
damages  for  loss  or  injury  to  goods  shipped  to  be  made  in  writ- 
ing to  the  carrier  at  the  point  of  delivery  or  of  origin  within 
four  months  after  the  delivery  of  the  property  is  complied  with 
by  the  giving  of  written  notice  of  the  claim  by  the  agent  of  the 
consignee  to  the  general  freight  agent  of  the  delivering  carrier 
at  the  time  of  the  arrival  of  the  shipment  at  its  destination. 

[8]  Id.— Action  for  Breach— Appeal— iNSurnoiENT  Becobd.— YHiere 
the  record  on  appeal  from  the  judgment  in  favor  of  the  plaintiff 
in  an  action  against  the  <*arrier  for  breach  of  its  contract  for  the 
transportation  and  delivery  of  goods  does  not  contain  a  copy  of 
the  bill  of  lading  involved,  the  appellate  court  cannot  know  there 
was  any  provision  therein  as  to  the  time  within  which  the  plain- 
tiff's claim  for  damages  for  the  breach  of  its  terms  must  have 
been   presented. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lob  Angeles  County.    Russ  Avery,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellant 

Frederick  R.  Levee  and  James  E.  Eelby  for  Respondent. 

RICHARDS,  J. — This  action  was  instituted  by  the  plain- 
tiff to  recover  from  the  defendant  the  sum  of  $2,576.25, 
damages  alleged  to  have  been  sustained  by  the  plaintiff  in 
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connection  with  the  shipment  of  a  carload  of  cherries  from 
San  Jose,  California,  to  boston,  Massachusetts,  during  the 
month  of  June,  1913,  and  which  were  consigned  by  the 
plaintiff  to  a  corporation  known  as  California  Fruit  Dis- 
tributors through  the  defendant  as  shipper,  upon  a  bill  of 
lading  issued  in  compliance  with  the  Interstate  Commerce 
Act.  The  plaintiff's  claim  was  based  upon  two  alleged 
breaches  of  the  contract  of  shipment  in  that»  first,  the  de- 
fendant allowed  the  car  in  which  these  cherries  were  trans- 
ported to  be  insufSciently  iced;  second,  that  the  defendant 
permitted  an  unreasonable  delay  to  occur  in  the  shipment 
of  the  cherries,  as  a  result  of  both  of  which  alleged  breaches 
of  the  terms  of  shipment  the  cherries  arrived  in  Boston  in 
a  damaged  condition  to  the  plaintiff's  detriment  in  the  sum 
for  which  suit  was  brought  The  defendant  denied  specifi- 
cally the  averments  of  the  complaint  as  to  any  breach  of  its 
duty  as  a  carrier  in  the  premises,  and  also  pleaded  that  the 
plaintiff's  cause  of  action  was  barred  under  the  provisions 
of  subdivision  1  of  section  339  of  the  Code  of  Civil  Pro- 
cedure, and  was  also  barred  under  the  provisions  of  section 
3  of  the  bill  of  lading  requiring  claims  for  damages  for  loss 
or  injury  to  goods  shipped  to  be  made  in  writing  to  the 
carrier  at  the  point  of  delivery  or  of  origin  within  four 
months  after  the  delivery  of  the  property,  which  claim  the 
defendant  avers  was  not  so  presented. 

Upon  the  trial  of  the  issues  thus  framed  the  trial  court 
made  its  findings  in  favor  of  the  plaintiff  except  as  to  the 
amount  of  its  said  damages,  which  it  Gxed  at  $574.  The  de- 
fendant prosecutes  this  appeal. 

[1]  The  main  point  urged  by  the  appellant  relates  to 
the  bar  of  the  statute  of  limitations  under  the  section  of 
the  code  above  quoted.  It  is  argued  by  it  that  this  is  not 
an  action  upon  a  contract,  obligation,  or  liability  founded 
upon  an  instrument  in  writing,  and  hence  that  the  action 
must  have  been  commenced  within  two  years  after  the 
liability  arose,  and  that  not  having  been  so  commenced  it  is 
barred  under  said  section  of  the  code.  In  order  to  support 
this  proposition  the  appellant  argues  that  the  bill  of  lading 
issued  by  the  defendant  to  the  plaintiff  upon  the  receipt 
of  these  goods  for  shipment  was  not  the  contract  between  the 
parties,  but  was  only  a  receipt  for  the  goods  orally  consigned 
to  the  defendant  for  shipment;  and  that  such  consignment 
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being  oral  the  action  must,  under  said  section  of  the  code, 
have  been  commenced  within  two  years. 

We  are  unable  to  adopt  this  view  of  the  appellant  as  to 
the  place  and  function  of  a  bill  of  lading  in  a  shipping 
consignment.  Section  2126  of  the  Civil  Code  defines  a  bill 
of  lading  as  "an  instrument  in  writing  signed  by  the  carrier 
or  its  agent  describing  the  freight  so  as  to  identify  it, 
stating  the  name  of  the  consignor,  terms  of  the  contract  for 
carriage,  and  agreeing  to  deliver  the  freight  to  a  specified 
person  at  a  specified  place."  In  the  American  &  English 
Encyclopedia  of  Law,  second  edition,  page  521,  the  status 
and  function  of  a  bill  of  lading  in  relation  to  a  shipment  of 
goods  are  thus  defined:  ** Although  the  primary  object  and 
purpose  of  a  bill  of  lading  is  to  express  the  terms  of  a  con- 
tract between  the  shipper  and  the  carrier,  it  partakes  of  the 
twofold  character  of  a  receipt  and  a  contract;  that  is,  it  is 
a  receipt  as  to  the  quantity  and  description  of  the  goods 
shipped,  and  a  contract  as  to  the  transportation  and  delivery 
of  the  goods  to  the  consignee  or  other  person  therein  desig- 
nated and  upon  the  terms  therein  specified.'* 

In  the  case  of  Seaboard  Airline  By,  v.  Luke,  19  Ga.  App. 
100,  [90  S.  E.  1041],  it  was  held  in  relation  to  an  interstate 
shipment  that  the  bill  of  lading  was  the  contract  between  the 
parties  to  the  shipment,  citing  Georgia  etc.  By.  Co.  v.  BHsh 
MUling  Co.,  241  U.  S.  190,  [60  L.  Ed.  948,  36  Sup.  Ct.  Rep. 
541] ;  while  in  the  cases  of  Texas  etc,  B.  Co.  v.  Williamson 
&  Co.  (Tex.  Civ.  App.),  187  S.  W.  354,  and  Vew  York  Cent. 
B.  B.  Co.  V,  Mutiud  Orange  Distributors,  251  Fed.  230, 
[163  C.  C.  A.  386],  it  was  held  that  the  bill  of  lading  con- 
stituted the  contract  for  carriage  between  the  parties,  for 
actions  for  the  breach  of  the  terms  of  which  the  period  of 
limitations  was  that  provided  for  the  breach  of  contracts  in 
writing.  We  find  nothing  in  the  authorities  cited  by  the  ap- 
pellant which  militates  seriously  against  these  views,  and 
hence  are  entirely  satisfied  that  this  action  was  commenced 
in  time. 

[2]  As  to  the  second  point  urged  by  the  appellant,  to 
the  effect  that  the  plaintiff  did  not  present  a  proper  claim 
for  damages  against  the  defendant  within  the  time  required 
by  the  terms  of  the  bill  of  lading,  we  find  that  the  record 
does  not  bear  out  this  contention,  since  it  sufficiently  appears 
that  written  notice  of  the  claim  was  given  by  the  agent  of 
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the  consignee  to  the  general  freight  agent  of  the  delivering 
carrier  at  the  time  of  the  arrival  of  the  shipment  at  its 
destination.  [3]  Besides,  the  parties  to  this  appeal  have 
not  furnished  us  with  any  copy  of  the  bill  of  lading  involved 
in  this  case,  and  hence  we  cannot  know  that  there  is  any 
such  provision  in  it  as  to  the  time  within  which  the  ship- 
per's claim  for  damages  for  the  breach  of  its  terms  must 
be  presented. 

No  other  points  being  urged  upon  this  appeal,  the  judg- 
ment is  affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  iem.,  concurred. 


[Civ.   No.   3257.    First   Appellate  District,   Division   Two. — April   9, 

1920.] 

T.   G.   PALVUTZIAN,   Appellant,  v.   JOHN  K   TERKA- 
NIAN  et  al.,  Respondents. 

[1]  Easements  —  Irrigation  Canals  —  Division  of  Tract — Implied 
Understanding. — ^Where  the  owner  of  a  tract  of  laud  sells  a  por- 
tion thereof  across  which  are  constructed  certain  ditches  or  canals 
which  are  the  visible  and  obvious  means  of  transporting  water 
to  the  remainder  of  the  tract,  in  the  absence  of  an  express  under- 
standing, an  implied  understanding  arises  that  the  burdens  and 
correlative  advantages  due  to  the  presence  of  such  ditches  or 
canals  shall  continue  as  they  existed  before  the  separation  of  the 
title. 

[2]  Estoppel — Pleading. — If  the  facts  from  which  an  estoppel  arises 
appear  on  the  face  of  the  complaint,  it  is  not  necessary  that  es- 
toppel shaU  be  pleaded  in  technical  terms. 

APPEAL  from  a  judgment  of  the  Superior   Court  of 
Fresno  County.    D.  A.  Cashin,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

AstoT  Elmassian,  G.  L.  Aynesworth  and  H.  M,  Johnston 
for  Appellant 

C.  K.  Bonestell  and  John  A.  Steele  for  Respondents. 

1.    Implied  grant  of  easements  upon  scvernnce  and  sale  of  prop* 
erty,  notes,  34  Am.  St.  Bep.  708;  3  L.  B.  A.  (N.  8.)  1082. 
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BRITTAIN,  J.— From  a  judgment  in  favor  of  the  de- 
fendants  the  plaintiff  appeals.  The  suit  was  for  damages 
and  for  injunction  to  prevent  interference  with  certain  irri- 
gating ditches  and  the  flow  of  water  over  the  defendants' 
land  for  which  the  plaintiff  claimed  an  easement. 

The  court  found  that  prior  to  1885  the  predecessors  of 
both  the  plaintiff  and  defendants  owned  in  one  body  the 
lands  now  owned  by  them  severally.  While  the  lands  were 
held  in  single  ownership  two  irrigation  ditches  or  canals 
were  constructed  across  the  tract.  These  ditches  were  con- 
nected with  the  main  ditch  or  canal  of  the  Fresno  Canal  and 
Land  Corporation's  system  of  irrigating  ditches.  Since 
their  construction  they  have  been  the  only  source  from 
which  water  can  be  obtained  for  the  irrigation  of  plaintiff's 
land,  except  by  the  installation  of  a  pumping  plant  or  the 
acquisition  of  a  right  of  way  for  ditches  over  other  property. 
The  ditches  were  at  all  times  since  1885  the  visible  and  ob- 
vious means  of  transporting  water  to  the  lands  now  owned 
by  the  plaintiff.  For  two  or  three  years  between  1885  and 
1908  they  were  not  used,  but  they  were  used  continuously 
for  five  years  commencing  in  1909.  In  1908  the  owner  of 
the  entire  tract  conveyed  to  the  defendant  Terkanian  one 
portion  of  the  tract.  Thereafter  the  grantor  and  his  suc- 
cessors used  the  ditches  on  the  portion  theretofore  conveyed. 
The  plaintiff  acquired  his  portion  of  the  original  tract  in 
1915.  In  October,  1916,  *'at  the  special  instance  and  re- 
quest of  the  defendant,  John  K  Terkanian,  and  one 
Kienitz,"  who  was  the  owner  of  an  adjoining  tract  over 
which  the  ditches  in  controversy  ran,  Kienitz,  the  plaintiff, 
and  Terkanian  entered  into  an  agreement  which  is  sum- 
marized in  the  findings,  but  to  which  it  is  proper  to  make 
some  further  reference.  Kienitz  was  named  as  the  party  of 
the  first  part  and  the  plaintiff,  Palvutzian,  and  the  defend- 
ant, Terkanian,  were  joined  under  the  designation  of  the 
''second  party."  It  recited  the  ownership  of  Kienitz  of  his 
land,  "and  that  a  certain  ditch  or  canal  is  now  located  upon 
the  premises  of  the  first  party  and  that  said  ditch  or  canal 
is  now  used  for  the  purpose  of  furnishing  water  for  irriga- 
tion purposes  to  second  party."  It  was  agreed  that  "in 
consideration  that  first  party  furnish  to  second  party 
through  and  by  means  of  a  pipe-line  [which  was  to  be  and 
was  constructed  in  lieu  of  the  old  ditch  on  the  £[ienitz  land] 
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an  amount  of  water  equal  to  the  quantity  which  has  been 
furnished  by  said  ditch  or  canal  to  second  party;  second 
party  hereby  agrees  to  waive  any  and  all  rights  that  they 
may  or  might  have  in  said  ditch  and  further  agree  that  said 
first  party  shall  be  allowed  to  obliterate  said  ditch  and  sub- 
stitute therefor  the  said  proposed  pipe-line,  it  being  under- 
stood that  first  party  shall  in  no  manner  lessen  the  quantity 
of  water  heretofore  furnished  to  second  party  by  and 
through  said  ditch  or  canal."  Taking  this  contract  by  its 
four  corners  it  appears  to  have  been  made  as  much  for  the 
benefit  of  the  plaintiff  as  for  the  defendant,  Terkanian; 
that  the  latter  by  joining  in  it  recognized  Palvutzian 's  right 
to  the  water  as  equal  to  his  own,  and  that  all  three  of  the 
adjoining  land  owners  recognized  the  right  of  the  lower 
owners  on  the  ditch  to  the  fiow  of  water  over  the  lands  of 
tiie  upper  owners,  merely  agreeing  that  on  one  of  the  upper 
tracts  the  pipe-line  might  be  substituted  for  the  existing 
ditch,  thus  changing  the  easement  from  the  right  to  have  the 
ditch  maintained  to  one  to  have  the  same  fiow  of  water 
through  the  pipes. 

Pursuant  to  this  contract  the  court  further  found  that 
Eienitz  constructed  the  pipe-line  and  plowed  up  the  ditches 
on  his  land;  that  Terkanian  made  a  ditch  connecting  the 
Kienitz  pipe-line  with  the  westerly  of  the  two  ditches  over 
the  defendants'  land  leading  to  that  of  the  plaintiff,  but 
refused  in  April,  1918,  to  allow  the  plaintiff  to  connect  the 
pipe-line  with  that  ditch.  In  May,  1918,  Terkanian  plowed 
up  and  filled  the  easterly  ditch  and  the  westerly  ditch  so 
that  the  plaintiff  could  not  thereafter  obtain  water  for  irri- 
gation thereby.  Sixty  acres  of  the  plaintiff's  land  was  then 
planted  in  Thompson  seedless  grape-vines  and  sixty  acres 
were  in  pasture ;  neither  the  grape-vines  nor  the  pasture  will 
grow  or  produce  without  irrigation  during  the  irrigating 
seasons.  It  was  then  found  that  by  reason  of  the  acts  of 
the  defendants  in  plowing  and  filling  up  the  ditches  the 
plaintiff  has  been  prevented  from  irrigating  any  portion  of 
his  premises  from  the  old  source  of  supply;  that  his  grape- 
vines and  pasture  have  been  dying  out  and  will  die  out  en- 
tirely unless  they  are  irrigated ;  that  there  was  water  in  the 
main  canals  of  the  irrigation  system  which  would  have  fiowed 
to  and  upon  plaintiff's  premises  for  irrigation  if  the  ditches 
had  not  boen  plowed  and  filled  up;  that  the  plaintiff's  land 
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has  depreciated  in  value  in  the  sum  of  three  hundred  dol- 
lars; that  the  defendants  threaten  and  intend  to  and  will 
keep  the  ditches  plowed  and  filled  up  so  that  the  plaintiff 
cannot  obtain  water  through  them  for  the  purpose  of  irri- 
gating his  land;  the  plaintiff 's  damages  unless  water  be 
obtained  for  irrigation  will  be  irreparable,  the  premises  ma- 
terially reduced  in  value,  and  the  pasture  and  seedless 
grape-vines  on  the  plaintiff's  land  will  be  rendered  value- 
less ;  and  that  the  plaintiff  has  no  plain,  speedy,  or  adequate 
remedy  at  law.  The  court  further  found  that  neither  the 
plaintiff  nor  Terkanian  had  acquired  as  against  the  oth^r 
any  adverse  interest  in  the  ditches  since  the  date  of  the 
deed  to  Terkanian. 

[1]  Upon  these  findings  the  court  concluded  that  by  the 
conveyance  to  Terkanian  the  plaintiff's  predecessor  conveyed 
to  him  all  his  right,  title,  and  interest  in  and  to  the  ditches 
and  there  was  no  express  or  implied  right  of  way  reserved 
over  the  land  for  ditches  to  irrigate  the  land  he  afterward 
conveyed  to  the  plaintiff;  that  in  the  use  of  the  irrigation 
ditches  after  the  deed  to  Terkanian,  plaintiff's  grantor  or 
successors  in  interest  was  without  right  and  that  Terkanian 
had  the  right  to  plow  and  fill  up  the  ditches  and  is  not 
liable  for  damages  which  the  plaintiff  suffered  thereby.  The 
plaintiff  and  appellant  maintains  that  upon  the  findings  of 
fact  these  conclusions  of  law  cannot  be  sustained,  and  that 
in  the  determination  of  this  appeal,  on  the  findings,  judg- 
ment should  be  entered  for  the  plaintiff  for  the  damages 
found  to  have  been  sustained  by  him  and  for  injunction  in 
accordance  with  the  prayer  of  his  complaint. 

The  respondent  contends  that  under  the  facts  the  case 
is  not  to  be  differentiated  from  Taylor  v.  Avila,  175  Cal. 
203,  [165  Pac.  533].  The  appellant  relies  upon  a  number 
of  cases  which  unquestionably  sustain  his  position,  unless  the 
decision  in  Taylor  v.  Avila,  supra,  is  determinative.  {Cave 
V.  Crafts,  53  Cal.  135;  Quinlan  v.  Noble,  75  Cal.  250,  [17 
Pac.  69]  ;  Dixon  v.  Schermeier,  110  Cal.  582,  [42  Pac.  1091] ; 
Jones  V.  Sanders,  138  Cal.  405-412,  [71  Pac.  506] ;  Jersey 
Farm  Co.  v.  Atlanta  R.  Co.,  164  Cal.  412,  [129  Pac.  593] ; 
Cheda  v.  Bodkin,  173  Cal.  7,  [158  Pac.  1025].)  Except 
Cave  V.  Crafts,  cited  upon  another  proposition  than  the  one 
chiefly  involved  in  this  case,  none  of  these  cases  was  referred 
to  in  the  opinion  of  Taylor  v.  Avila.     An  examination  of 
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the  record  and  briefs  in  Taylor  v.  Avila  shows  that  the  rule 
of  law  announced  in  the  cases  relied  on  by  the  appellant  was 
not  presented  to  nor  considered  by  the  court.  It  had  be- 
fore it  solely  the  question  of  the  construction  and  effect  of 
a  particular  deed.  Upon  this  question  the  only  matters 
aigued  in  the  briefs  or  decided  by  the  court  were  that  the 
language  used  in  the  deed  purported  to  transfer  to  the 
grantee  all  water  rights,  ditch  rights,  etc.,  and  that  it  did 
not  purport  to  reserve  any  then  existing  water  rights  for  the 
benefit  of  the  tract  of  land  from  which  that  conveyed  by 
the  deed  was  severed.  It  is  elementary  that  e/ery  decision 
is  limited  in  its  application  to  the  matters  then  before  the 
court.  {Orant  v.  Murphy,  116  Cal.  432,  [58  Am.  St.  Rep. 
188,  48  Pac.  481]  j  Chapman  v.  State,  104  Cal.  690-697,  [43 
Am.  St.  Rep.  158,  38  Pac.  457].)  The  decision  under  con- 
sideration was  a  Department  decision,  and  it  does  not  ap- 
pear that  rehearing  by  the  court  in  Bank  was  sought.  It  is 
significant  that  in  the  opinion  it  was  suggested  there  was  a 
probability  that  the  parties  intended  to  include  in  the  deed 
a  reservation  in  favor  of  the  grantor  of  the  existing  ease- 
ment she  then  possessed  and  that  by  mutual  mistake  it  was 
omitted  therefrom.  It  was  stated  the  complaint  contained 
no  allegation  of  such  mistake  and  the  plaintiff  did  not  seek 
reformation  of  the  deed.  The  opinion  closes  with  the  state- 
ment that  "as  the  record  stands,  we  have  no  choice  but  to 
reverse  the  judgment  and  order,  and  it  is  so  ordered."  It 
is  also  elementary  that  on  appeal  matters  not  argued  by  the 
appellant  are  deemed  to  have  been  waived.  {Churchill  v. 
Lauer,  84  Cal.  233,  234,  [24  Pac.  107] ;  Rogers  v.  Schlotter- 
back,  167  CaL  35,  52,  53,  [138  Pac.  728].) 

If  the  appellant  in  Taylor  v.  AvUa  had  presented  to  the 
court  argument  under  the  rule  announced  in  Cheda  v.  BocL 
kin,  supra,  and  Jersey  Farm  Co.  v.  Atlanta  R.  Co.  supra, 
and  the  decision  in  Taylor  v.  Avila  had  been  rendered  in  its 
present  form,  this  court  might  have  been  warranted  in  con- 
cluding the  effect  of  Taylor  v.  Avila  was  to  overrule  the 
earlier  cases.  That  they  are  not  overruled  appears  from 
the  fact  that  in  a  later  case,  the  rule  declared  in  Cheda  v. 
Bodkin,  supra,  was  reannounced  by  the  supreme  court  and 
that  case  cited  as  authority,  the  statement  being  **the  mere 
fact  that  appellant's  predecessor  was  the  grantee  of  one 
of  the  respondents  under  a  warranty  deed  does  not  prevent 
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an  assertion  by  plaintiff  of  a  right  to  use  the  track.  Where 
the  owner  of  one  tract  of  land  sells  part  of  it,  and  that  part 
is  burdened  by  an  obvious  easement  in  favor  of  other  per- 
sons, or  other  parts  of  the  larger  tract,  an  implied  under- 
standing arises  that  the  burdens  and  correlative  advantages 
shall  continue  as  they  existed  before  the  separation  of  the 
titla''  {Souikern  Pac.  Co.  v.  Los  Angeles  Mill  Co.,  177  Cal. 
402,  [170  Pac.  832] .)  This  latter  decision  was  one  of  the  other 
department  of  the  supreme  court.  It  is  not  only  the  later 
opinion  of  the  court,  but  it  appears  that  there  was  an  appli- 
cation for  hearing  which  was  denied.  This  court  is  bound 
by  the  later  decision,  supported  as  it  is  by  a  long  line  of 
decisions  not  considered  in  Taylor  v.  Av%l<k 

The  rule  of  law  which  was  reannounced  in  Southern  Pac. 
Co.  V.  Los  Angeles  MUl  Co.,  supra,  received  lengthy  and  care- 
ful consideration  by  this  court  in  Kallenburg  v.  Long,  39  Cal. 
App.  731,  [179  Pac.  730],  and  in  Nay  v.  Bernard,  40  Cal. 
App.  364,  [180  Pac.  827],  and  in  both  cases  it  was  applied  in 
the  manner  in  which  the  appellant  maintains  it  should  be  ap- 
plied in  this  case.  The  matter  has  received  further  careful 
consideration,  end  no  reason  appears  why  this  court  should 
overturn  a  rule  of  property  which  has  been  recognized  in 
this  state  since  the  decision  in  Cave  v.  Crafts,  53  Cal.  135, 
decided  by  the  supreme  court  in  1878.  Upon  the  facts 
found  by  the  trial  court,  it  appears  that  when  the  Terkanian 
deed  was  made  the  land  conveyed  was  burdened  with  an 
obvious  easement  for  the  maintenance  of  the  ditches  and 
flow  of  water  to  the  property  retained  by  Terkanian 'a  grantor 
and  subsequently  conveyed  to  the  plaintiff,  and  that  under 
the  rule  to  which  reference  has  been  made,  the  defendants 
had  no  right  to  destroy  the  ditches  and  thus  to  irreparably 
injure  the  plaintiff  and  his  lands. 

This  case  may  be  further  differentiated  from  Taylor  v. 
AvUa,  in  that  it  appears  in  that  case  there  was  no  allega- 
tion to  support  a  reformation  of  the  deed  to  express  the  true 
intent  of  the  parties.  In  this  case  the  plaintiff  sets  up  the 
agreement  by  which  Kienitz  and  Terkanian  both  recognized 
the  right  of  the  lower  owners  to  the  maintenance  of  the 
ditches  and  the  flow  of  water,  and  the  court  found  that  the 
plaintiff  entered  into  that  agreement  at  the  special  instance 
and  request,  not  alone  of  Kienitz,  but  of  Terkanian.  The 
contract  on  its  face  showed  that  it  was  made  for  the  benefit 
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both  of  the  plaintiff  and  Terkanian.  [2]  If  the  facts  from 
which  an  estoppel  arises  appear  on  the  face  of  the  complaint, 
it  is  not  necessary  that  estoppel  shall  be  pleaded  in  technical 
words.  {Carpy  v.  Doiudell,  115  Cal.  677,  [47  Pac.  695]; 
Beardsley  v.  Clem,  137  Cal.  328,  332,  [70  Pac.  175].)  The 
effect  of  pleading  this  contract,  connected  with  the  finding 
in  regard  to  it,  creates  an  estoppel  as  against  the  defendants 
to  assert  that  an  easement,  the  existence  of  which  was  so 
recognized,  does  not  exist. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  take  such  further  proceedings  as  are  consistent  with 
the  views  herein  expressed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court* 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  7,  1920,  and  the  following 
opinion  then  rendered  thereon: 

SHAW,  J. — ^Upon  the  denial  of  the  petition  for  a  rehear- 
ing in  this  case  I  deem  it  advisable  to  state  one  feature  of 
the  decision  in  Taylor  v.  AvUa,  175  Cal.  203,  [165  Pac. 
533],  which  is  not  noticed  in  the  opinion  of  the  district  court 
of  appeal  and  which  clearly  distinguishes  it  from  the  pres- 
ent case.  The  facts  in  that  case  were,  that  originally  Taylor 
owned  eighty  acres,  being  a  west  half  of  a  northwest  quarter, 
and  Avila  or  his  predecessors  owned  forty  acres  adjoining 
the  north  end  of  the  eighty  acres.  Through  these  tracts  a 
ditch  was  made  leading  from  the  canal  to  the  north  and  it 
was  in  use  for  the  purpose  of  irrigating  both  tracts.  After- 
ward Taylor  conveyed  the  north  twenty-five  acres  of  her 
eighty  acre  tract  to  one  Gnlarte.  Thereafter  she  continued 
to  use  the  ditch  as  before,  although  no  reservation  of  the 
right  to  do  so  had  been  made  in  her  deed  to  Gularte  for 
the  twenty-five  acres.  Afterward  Gularte  sold  the  twenty- 
five  acres  to  Avila  and  she  joined  with  Gularte  in  the  deed 
conveying  said  twenty-five  acres  to  Avila. 

The  sijmificant  fact  in  the  case  is  that  she  had  no  right 
or  interest  whatever  in  the  twenty-five  acres  at  the  time  she 
joinod  in  the  d'^ed  of  Onlart^  to  Avila,  except  her  implied 
easement,   consisting   of   her  right   to   maintain   the  ditch 
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through  said  twenty-five  acres  for  the  benefit  of  her  remain- 
ing fifty-five  acres  of  the  eighty  acre  tract,  and  that  her 
deed  to  Avila  expressly  purported  to  convey  all  ditch  rights 
or  interests  in  ditches  for  irrigating.  The  only  effect  the 
deed  could  have,  so  far  as  she  was  concerned,  was  to  convey 
her  right  to  the  ditch.  There  was,  therefore,  no  room  for 
the  operation  of  any  implication  that  she  reserved  the  ditch 
right,  since,  from  the  circumstances,  it  was  obvious  that  the 
only  possible  intention  on  her  part  in  joining  in  the  deed 
was  to  convey  to  the  defendant  her  right  in  the  said  ditch 
over  the  twenty-five  acre  tract.  The  case  of  Taylor  v.  Avila 
is,  in  all  respects,  parallel  to  that  of  Dixon  v.  ScTiermeier, 
110  Cal.  582,  [42  Pac.  1091],  in  which  the  same  conclusion 
was  reached,  and  it  is  not  contrary  to  the  decisions  in  Cave 
V.  Crafts,  53  Cal.  139;  Quinlan  v.  Noble,  75  Cal.  250,  [17 
Pac.  69] ;  Jones  v.  Sanders,  138  Cal.  405,  [71  Pac.  506] ; 
Jersey  Farm  Co.  v.  Atlanta  Realty  Co,,  164  Cal.  412,  [129 
Pac.  593] ;  Cheda  v.  Bodkin,  173  Cal.  7,  [158  Pac.  1025]. 

All  the  Justices  concurred. 


[Civ.   No.  8310.    First  Appellate   District,   Divieion   One.— April   9, 

1920.] 

ALBERT  L.  BRUSH,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  et  al..  Appellants. 

[1]  Negligence  —  Construction  of  Beidgb  —  Obstruction  op  Storm 
Waters  —  Action  for  Damages  —  Evidence — Statement  op  De- 
fendants' Employee. — In  an  action  for  damages  for  injury  to 
land  caused  by  the  obstruction  of  storm  waters  by  a  bridge 
alleged  to  baye  been  negligently  constructed  and  maintained  by 
the  defendants,  the  testimony  of  a  witness  that  an  employee  of 
the  defendants,  who  was  not  in  any  way  connected  with  the  de- 
fendants at  the  time  the  bridge  was  constructed  yean  before  but 
who  examined  the  bridge  some  time  after  the  oyerflow,  stated 
that  the  bridge  was  not  properly  constructed  because  of  the  piling 
being    driven   diagonally   across   the   stream,   is   inadmissible   as   a 

1.     Admissibility    as    res    gestae    of    statements    made   by    agent    or 
servant  some  time  after  accident,  note,  42  L.  B.  A.   (N.  S.)   918. 
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declaration  by  the  employee  against  his  employer,  the  conversa- 
tion in  question  not  being  part  of  the  res  gestae. 
[2]  Id. — Consequential  Injury  —  Nature  or  Action  —  Statute  of 
Limitations. — An  action  for  damages  for  injury  to  land  caused 
by  the  obstruction  of  storm  waters,  as  the  result  of  the  construc- 
tion of  a  bridge,  is  not  for  a  trespass  upon  real  property,  but  is 
in  the  nature  of  an  action  upon  the  case  at  common  law  for  a 
consequential  injury,  which  is  not  barred  by  the  statute  of  limita- 
tions if  commenced  within  two  years  after  the  receipt  of  such 
injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Louis  W.  Myers,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellants. 

Bradner  W.  Lee,  Kenyon  P.  Lee  and  Bradner  W.  Lee, 
Jr.,  for  Respondent. 

WASTE,  P.  J.— Plaintiff  brought  this  action,  alleging 
that  the  defendants  so  negligently  constructed,  and  main- 
tained, a  bridge  over  a  waterway,  or  "wash,"  extending 
from  the  San  Dimas  Canyon,  in  the  Sierra  Madre  Mountains, 
that  during  an  unusually  heavy  rainfall,  in  the  months  of 
January  and  February,  1914,  large  quantities  of  trees,  rocks, 
orchard  cuttings,  railroad  ties,  planks,  and  other  debris 
were  carried  by  the  water,  and  accumulated  against  and  be- 
tween the  piling  of  said  bridge,  clogging  up  the  waterway, 
causing  the  water  to  dam  up  for  a  distance  of  eight  hundred 
feet  back  of  the  bridge,  destroying  seventy-five  orange  trees, 
and  injuring  five  hundred  others;  also  causing  gravel  to  be 
deposited  over  about  six  acres  of  plaintiff's  land,  to  a  depth 
of  one  to  three  feet.  Judgment  was  entered  for  the  plaintiff 
for  the  sum  of  seven  thousand  two  hundred  dollars,  after 
a  verdict  for  that  amount  by  a  jury,  and  the  defendants 
appeal. 

In  defense  of  the  action  the  defendants  set  up  that  the 
lands  described  in  plaintiff's  complaint  were,  as  a  matter  of 
fact,  part  of  the  natural  course  and  bed  of  the  San  Dimas 
wash,  which  the  plaintiff  set  about  to  reclaim;  that,  by 
reason  of  the  construction  of  a  retaining  wall  by  the  plain- 
tiff,  along  the  natural  line  of  the  bank  of  the  wash,  in  said 
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work  of  reclamation,  the  water  was  prevented  from  follow- 
ing its  natural  course;  and,  further,  that  the  bridge  was 
of  substantial  construction,  erected  in  1884,  permanent  in  its 
nature,  and  that  any  cause  of  action  against  the  defendants 
by  reason  of  the  faulty  erection  of  the  bridge,  was  barred 
by  the  statute  of  limitations.  Defendants  also  alleged  an 
unprecedented  amount  of  rainfall  as  the  cause  of  the  ex- 
cessive flow  in  the  waterway. 

The  judgment  must  be  reversed.  [1]  After  the  overflow 
W.  H.  Whalen,  division  superintendent  of  the  Los  Angeles 
division  of  the  defendant  Southern  Pacific  Company,  made  an 
examination  of  the  bridge.  Over  the  objection  of  the  de- 
fendants, witness  Carlson  was  permitted  to  testify  that  upon 
the  occasion  of  this  inspection  Whalen  stated  that  the  bridge 
was  not  properly  constructed  because  of  the  piling  being 
driven  diagonally  across  the  stream.  The  purpose  of  the 
introduction  of  this  testimony  was  to  show  that  the  bridge 
was  an  obstruction  to  the  stream.  The  admission  of  this 
testimony  was  error.  The  conversation  not  being  part  of 
the  res  gestae  was  inadmissible  as  a  declaration  by  the  em- 
ployee against  his  employer.  {SUveira  v.  Iversen,  128  Cal. 
187,  191,  [60  Pac.  687].)  The  bridge  was  constructed  many 
years  before  the  division  superintendent  became  in  any  way 
connected  with  defendant,  and  the  declaration,  if  made  by 
him  concerning  it,  was  inadmissible  as  not  made  in  regard 
to  a  transaction  in  the  course  of  his  agency  depending  at 
the  very  time  of  the  declaration.  {Beasley  v.  San  Jose 
Fruit  Packing  Co.,  92  Cal.  388,  [28  Pac.  485] ;  Umstead  v. 
Automobile  Funding  Co.  of  America,  44  Cal.  App.  16,  [185 
Pac.  1011].) 

Respondent  seeks  to  justify  the  admission  of  this  testi- 
mony upon  the  theory  that  it  was  alleged  in  the  complaint, 
and  denied  in  the  answer,  that  the  defendants  knew,  or 
could  have  known  by  the  exercise  of  ordinary  diligence,  that 
it  was  necessary  for  them  to  keep  said  bridge  open,  and  free 
and  clear  of  all  debris,  in  order  that  the  natural  flow  and 
free  passage  of  rain  and  storm  water,  and  such  debris,  would 
not  be  prevented.  It  is  also  urged  that  Whalen 's  declaration 
should  not  have  prejudiced  defendants,  because  they  them- 
selves developed  that  the  wooden  pile  bridge  had  been  removed 
and  a  steel  span  bridge  suspended  after  the  damage.  Wha- 
len was  himself  called  to  the  stand  and  denied  Carlson's 
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testimony.  Respondent  argues,  therefore,  that  it  was  for  the 
jury  to  decide  which  of  the  two  men  to  believe.  None  of 
these  contentions  remove  the  testimony  from  the  application 
of  the  rule  adhered  to  in  the  foregoing  authorities. 

[2]  Appellants  contend  that  the  cause  of  action  of  the 
plaintiff  is  barred  by  the  statute  of  limitations,  not  having 
been  begun  within  either  two  or  three  years  following  the 
erection  of  the  bridge  which  was  proved  to  be  a  permanent 
structure.  They  take  the  position  that  the  limitation  period 
for  injury  to  land,  under  such  circumstances,  begins  to  run 
from  the  completion  of  the  structure,  although  the  injury 
may  occur  during  periods  of  high  water,  during  successive 
years  thereafter.  Appellants  have  misconstrued  the  nature 
of  the  present  action.  It  is  not  one  to  recover  for  an  injury, 
direct  and  resulting  immediately,  from  the  construction  of 
the  bridge,  but  relates  to  damages  which  were  an  after-result 
from  the  erection  of  that  structure.  In  other  words,  the 
action  for  damages  for  the  injury  to  the  plaintiff's  land, 
caused  by  the  obstruction  of  the  storm  waters  in  San  Dimas 
Canyon,  as  the  result  of  the  construction  of  the  bridge  by 
the  defendants,  is  not  for  a  trespass  upon  real  property,  but 
it  is  in  the  nature  of  an  action  upon  the  case  at  common 
law  for  a  consequential  injury.  (Daneri  v.  SoutJiem  Calu 
fomia  By.  Co.,  122  Cal.  507,  [55  Pac.  243] ;  Hicks  v.  Drew, 
117  Cal.  805,  309,  [49  Pac.  189].) 

The  true  rule  as  to  the  application  of  the  statute  of  limita- 
tions in  such  cases  is  stated  by  Mr.  Redfield  in  his  work  on 
Railways  (sixth  edition,  volume  1,  page  595)  as  follows: 
"The  general  rule  in  regard  to  the  time  of  the  accruing 
of  the  action  is,  that  when  the  act  or  omission  causes  direct 
and  immediate  injury,  the  action  accrues  from  the  time  of 
doing  the  act;  but  where  the  act  is  injurious  only  from  its 
consequences,  as  by  undermining  a  house  or  wall,  or  caus- 
ing water  to  flow  back  at  certain  seasons  of  high  tide  or 
high  water,  the  cause  of  action  accrues  only  from  the  conse- 
quential injury." 

The  case  at  bar  falls  within  the  decision  of  Si.  Louis  etc. 
Ry.  V.  Biggs,  52  Ark.  240,  244,  [20  Am.  St.  Rep.  174,  6 
L.  R.  A.  804,  12  S.  W.  331],  where  the  supreme  court  of  Ar- 
kansas  said:  "Whenever  the  nuisance  is  of  a  permanent 
character,  and  its  construction  and  continuance  are  neces- 
sarUy  an  injury,  the  damage  is  original,  and  may  be  at  once 
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fully  compensated.  In  such  case  the  statute  of  limitations 
begins  to  run  upon  the  construction  of  the  nuisance*  {St. 
Louis  etc.  By.  Co.  v.  Morris,  35  Ark.  622;  Little  Rock  etc. 
By.  Co.  V.  Chapman,  39  Ark.  463.)  But  when  such  struc- 
ture is  permanent  in  its  character,  and  its  construction  and 
continuance  are  not  necessarily  injurious,  but  may  or  may 
not  be  so,  the  injury  to  be  compensated  in  a  suit  is  only  the 
damage  which  has  happened,  and  there  may  be  as  many 
successive  recoveries  as  there  are  successive  injuries.  In 
such  case  the  statute  of  limitations  begins  to  run  from  the 
happening  of  the  injury  complained  of.     (Citing  cases.)  '* 

The  building  of  the  bridge  by  the  defendants  was  not  of 
itself  a  nuisance  or  an  invasion  of  plaintiff's  rights,  but 
became  so  only  when,  by  reason  of  its  alleged  faulty  con- 
struction, it  diverted  the  storm  waters  and  debris  from  the 
usual  channel  upon  plaintiff's  land.  {International  etc.  B. 
Co.  V.  Kyle  (Tex.  Civ.  App.),  101  S.  W.  272;  St.  Louis  etc. 
By.  Co.  V.  Hoshall,  82  Ark.  387,  [102  S.  W.  207] ;  Texas  & 
P.  By.  Co.  V.  Ford,  54  Tex.  Civ.  App,  312,  [117  S.  W.  203] ; 
HiU  V.  Empire  etc.  Co.  (Idaho),  158  Fed.  881.)  Suit  in  the 
instant  case  having  been  commenced  within  two  years  after 
the  receipt  of  these  consequential  injuries  by  plaintiff,  his 
causes  of  action  were  not  barred  by  the  statute  of  limitations. 
{Daneri  v.  Southern  California  By.  Co.,  122  Cal.  507,  [55 
Pac.  243] ;  Hicks  v.  Drew,  117  Cal.  305,  309,  [49  Pac.  189].) 

The  authorities  relied  upon  by  appellants  to  the  contrary 
deal  with  cases  where  injuries  caused  by  permanent  struc- 
tures infringed  immediately  upon  plaintiff's  rights.  Such  in- 
stances are,  where  water  is  permanently  polluted,  streams 
immediately  caused  to  flow  back  on  adjacent  land,  and 
currents  of  a  river  turned  aside  by  permanent  dikes,  at  once 
begin  to  cut  into  the  opposite  bank.  They  do  not  deal  with 
cases  similar  to  the  one  at  bar,  where  a  permanent  and  law- 
ful structure  has  for  many  years  existed  without  any  con- 
sequential injury  resulting  from  its  construction. 

The  appellants  complain  of  the  giving  of  certain  instruc- 
tions and  of  the  refusal  of  the  trial  court  to  give  others. 
Taking  the  charge  as  a  whole,  we  think  the  jury  was  prop- 
erly instructed. 

The  judgment  is  reversed. 

Richards,  J.,  and  Knight,  J.,  pro  tern,,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  7,  1920, 

All  the  Justices  concurred. 


[Civ.  No.  3256.    First  Appellate  District,  Division  Two. — April  10, 

1920.] 

G.  L.  TYLER,  Respondent,  v.  J.  I.  MITROVICH  BUILD- 
ING COMPANY,  INC.,  et  al..  Defendants;  ADOLPH 
•  D.  GRABSTEIN  et  al.,  Appellants. 

SUNSET  LUMBER  COMPANY,  Respondent,  v.  J.  I.  MIT- 
ROVICH  BUILDING  COMPANY,  INC.,  et  al..  De- 
fendants; ADOLPH  D.  GRABSTEIN  et  al.,  Appel- 
lants; W.  J.  BUCHANAN  et  al.,  Respondents. 

HENRY  COWELL  LIME  AND  CEMENT  COMPANY, 
Respondent,  v.  J.  I.  MITROVICH  BUILDING  COM- 
PANY, INC.,  et  al.,  Defendants;  ADOLPH  D.  GRAB- 
STEIN et  al..  Appellants. 

[1]  Mechanics'  Libns  —  Pleading  —  Consolidation  ot  Actions  foe 
Trial. — Where  several  actiom  for  the  foreclosuTe  of  mechanics* 
liens  and  for  deflciencj  judgments  against  the  contractor  and  the 
sureties  upon  his  bond  are  consolidated  for  trial,  the  allegations 
of  the  Tarious  complaints  maj  be  taken  together  and  treated  as 
one  pleading,  the  allegations  in  one  complaint  remedying  the  de- 
fects or  omissions  in  another. 

[2]  Id. — Execution  and  Filing  op  Bond  — Fraud  —  Presumption  — 
Pleading. — Where  it  is  alleged  in  one  of  the  complaints  in  such 
actions  that  a  bond  was  duly  made  and  executed  for  the  purpose 
of  complying  with  the  laws  of  the  state  of  California,  it  is  to  be 
presumed  that  the  defendants  therein  did  not  commit  a  fraud  by 
filing  a  ''straw"  bond.  The  presumption  is  always  against  fraud. 
It  can  be  put  in  issue  only  by  direct  and  positive  allegations  and 
must  be  proved. 

[3]  Id. — Bight  of  Lien  Claimant  to  Foreclosure  —  Liability  of 
Owner. — ^When  no  bond  has  been  filed  with  good  and  sufficient 
sureties  in  compliance  with  section  1183  of  the  Code  of  Civil  Pro- 
cedure, the  lien  claimant  is  entitled  to  a  judgment  to  foreclose  hia 
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lien  upon  the  land  of  the  owner,  irrespcetiTe  of  the  amount  due 
from  the  owner  to  the  contractor;  bat  where  such  a  bond  is  filed 
and  it  is  equitable  to  do  so,  the  court  must  restrict  reeoyery  from 
the  owner  to  the  aggregate  amount  due  from  the  owner  to  the 
contractor. 

[4]  Id. — Right  to  Foreclosube  upon  Property  of  Owner — Pleaoino. 
In  order  to  entitle  the  lien  claimant  to  a  foreclosure  upon  the 
property  of  the  owner  irrespective  of  the  amount  due  from  the 
owner  to  the  contractor,  it  is  essential  to  allege  that  the  terms  of 
section  1183  of  the  Code  of  Civil  Procedure  with  reference  to 
the  execution  and  filing  of  a  bond  have  not  been  met. 

[5]  Id. — ^Validity  of  Bond— Inconsistent  Positions  of  Lien  Claim- 
ant.— In  an  action  by  a  lien  claimant  to  foreclose  a  mechanic's 
lien  and  for  a  deficiency  judgment  against  the  contractor  and  the 
sureties  upon  his  bond,  the  plaintiff  cannot  denounce  the  bond  ae 
Yoid  and  claim  the  right  of  foreclosure  upon  the  property  of  the 
owner,  and  at  the  same  time  demand  enforcement  of  the  provi- 
sions of  the  bond  that  are  favorable  to  him. 

[6]  Id. — Filing  of  Bond  for  Beourd— -Oompliange  With  Code  Sec- 
tion.— Section  1183  of  the  Code  of  Civil  Procedure  does  not  re- 
quire that  either  the  owner  or  the  contractor  shall  personally  file 
the  bond  for  record.  Filing  for  record  by  the  architect  for  the 
owner  is  sufScient. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    R.  H.  Latimer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  N.  Wolfe  and  J.  E.  White  for  Appellants. 

Ralph  H.  Wright,  C.  L.  Colvin,  G.  Q.  Hatch  and  Creed, 
Jones  &  Dall  for  Respondents. 

NOURSE,  J. — This  is  a  joint  appeal  from  a  judgment  in 
favor  of  the  plaintiffs  in  three  consolidated  cases  brought 
to  foreclose  their  several  Liens  for  services  and  materials 
furnished  to  the  contractor  under  a  written  contract  for 
the  construction  of  a  building  on  the  lands  of  the  defendants 
Grabstein,  the  owners,  and  to  recover  deficiency  judgments 
against  the  contractor  and  the  sureties  upon  his  bond. 
Judgment  was  rendered  as  prayed  in  the  several  complaints 
and  the  owners  alone  appealed. 

The  allegations  of  the  complaints  relating  to  the  execution 
of  the  contract,  the  filing  of  the   liens   within   due   time. 
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the  famishing  of  the  labor  and  material,  and  the  amounts 
due  the  respective  plaintiffs  therefor  were  all  admitted. 
The  three  actions  having  been  duly  consolidated  and  coming 
on  re^larly  for  trial,  a  stipulation  was  made  that  certain 
allegations  of  the  complaints  were  true  and  that  a  bond  in 
proper  form  was  filed,  but  it  was  left  open  to  the  court  to 
determine  ** whether  the  bond  is  sufficient  in  law."  No 
other  evidence  was  offered  by  the  plaintiffs,  and  thereupon 
the  defendants  Orabstein  moved  for  a  nonsuit  upon  the 
ground  that  there  was  no  evidence  to  sustain  a  judgment 
against  them  to  enforce  a  lien  upon  their  real  property. 
This  lAOtion  was  denied  and  the  defendants  declined  to 
offer  any  evidence,  whereupon  judgment  followed  in  favor 
of  the  plaintiffs  as  above  stated. 

There  is  but  one  point  presented  by  the  record,  and  that 
is,  upon  whom  rests  the  burden  of  proof  that  the  sureties 
on  the  bond  filed  under  section  1183  of  the  Code  of  Civil 
Procedure  are  good  and  sufficient.  The  question  of  the  suf- 
ficiency of  the  sureties  upon  this  bond  was  not  put  in 
issue  by  any  of  the  three  complaints.  In  the  Tyler  com- 
plaint it  was  alleged  that  neither  the  owners  nor  the  con- 
tractor filed  a  bond.  But  it  was  affirmatively  alleged  that 
one  Cornelius  did  file  a  bond,  and  at  the  trial  it  was  stipu- 
lated that  such  bond  was  in  due  form.  The  theor}'  of  this 
respondent  was  that  the  bond  should  have  been  personally 
filed  for  record  by  either  the  owner  or  the  contractor.  In 
the  complaint  of  the  Sunset  Lumber  Company  it  was  alleged 
that  a  bond  was  duly  executed  and  was  thereafter,  before  the 
commencement  of  the  work  under  said  contract,  filed  with  the 
county  recorder.  A  I'im'lar  allegation  appears  in  the  com- 
plaint of  the  Henry  Cowell  Lime  and  Cement  Company, 
with  the  additional  allegation  that  said  bond  was  so  made 
and  executed  for  the  purpose  of  complying  with  the  laws  of 
the  state  of  California.  In  each  of  the  actions  a  copy  of 
the  bond  was  made  a  part  of  the  complaint,  the  contractor 
and  the  sureties  upon  the  bond  were  made  parties  defendant, 
and  deficiency  judgments  were  rendered  against  the  con- 
tractor and  these  sureties. 

[1]  The  actions  having  been  consolidated  for  trial,  the 
allegations  of  the  various  complaints  may  be  taken  together 
and  treated  as  one  pleading,  the  alleprations  in  one  com- 
plaint remedying  the  defects  or  omissions  in  another.     {01- 
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son^MaJioney  Lumber  Co.  v.  Dunne  Investment  Co.y  30  CaL 
App.  332,  351,  [159  Pac.  178].)  [2]  Hence,  if  the  bond 
was  made  and  executed  for  the  purpose  of  complying  with 
the  laws  of  the  state  of  California,  as  alleged  in  the  com- 
plaint of  the  Henry  Cowell  Lime  and  Cement  Company,  it 
is  to  be  presumed  that  the  defendants  did  not  commit  a 
fraud  by  filing  a  ''straw''  bond,  as  argued  by  respondents. 
The  presumption  is  always  against  fraud.  It  can  be  put 
in  issue  only  by  direct  and  positive  allegations  and  must  be 
proved.  [3]  When  no  bond  has  been  filed  with  good  and 
sufiicient  sureties  in  compliance  with  section  1183,  the  lien 
claimant  is  entitled  to  a  judgment  to  foreclose  his  lien  upon 
the  land  of  the  owner  irrespective  of  the  amount  due  from 
the  owner  to  the  contractor.  But  where  such  a  bond  is  filed 
and  it  is  equitable  to  do  so,  the  court  must  restrict  recovery 
from  the  owner  to  the  aggregate  amount  found  due  from  the 
owner  to  the  contractor.  [4]  In  order  to  entitle  the  lien 
claimant  to  a  foreclosure  upon  the  property  irrespective  of 
the  amount  due  from  the  owner  to  the  contractor,  it  is 
essential  to  allege  that  the  terms  of  this  section  have  not 
been  met. 

[6]  Furthermore,  it  is  elementary  that  a  party  cannot 
denounce  a  contract  as  void  and  at  the  same  time  demand 
enforcement  of  its  provisions  favorable  to  him.  Here  all 
the  plaintiffs  assumed  that  the  bond  was  good  and  joined 
the  sureties  as  parties  defendant,  and  the  court  gave  judg- 
ment against  each  of  the  sureties  in  accordance  with  the 
prayers  of  the  complaints.  They  thus  put  in  issue  the 
bond  in  its  entirety  without  any  allegations  in  their  com- 
plaints sufficient  to  apprise  defendants  that  at  the  time  of 
the  trial  they  would  attack  its  validity. 

[6]  On  behalf  of  the  respondent  Tyler  it  is  argued  that 
the  requirements  of  section  1183  of  the  Code  of  Civil  Pro- 
cedure were  not  met  because  the  bond  was  actually  filed 
for  record  by  one  Cornelius,  who  appears  to  have  been  the 
architect  for  the  owner.  But  the  section  does  not  require 
that  either  the  owner  or  the  contractor  shall  personally  file 
the  bond  for  record. 

For  the  reasons  given  the  judgment  is  reversed, 

Brittain,  J,,  and  Langdon,  P.  J,,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
l^  the  supreme  court  on  June  7,  1920. 

All  the  Justices  concurred. 


[C?iv.  No.  3300.    First  Appellate  Diatrict,  Division  One. — ^April   10. 

1920.] 

GREEEr-ROBBINS  COMPANY  (a  Corporation),  Respond- 
ent, V.  THE  INSURANCE  COMPANY  OF  THE 
STATE  OP  PENNSYLVANIA  (a  Corporation),  Ap- 
pellant. 

[1]  FiKE  Insurance — Change  of  Location  of  Goods — Consteuotion 
OF  PoucT. — The  removal  of  goods  from  the  rear  to  the  front  of 
a  single  two-storj  brick  building,  without  any  increase  in  the 
risk  or  hazard,  does  not  constitute  a  violation  of  a  provision  in 
a  policj  of  fire  insurance  purporting  to  cover  said  goods  while 
situate  in  the  rear  of  said  building. 

£2]  Id. — Ambiguities  in  Poucy — Construction  of.— Since  the  lan- 
guage and  terms  of  insurance  policies  are  framed  and  formulated 
bj  the  insurer,  whenever  ambiguities  occur  therein  they  are  to  be 
resolved  in  favor  of  the  insured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Ajigeles  County.    Wm.  D.  Dehy,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  W.  Hindman  for  Appellant. 

Frank  James  and  James,  Smith  &  McCarthy  for  Respond- 
ent. 

RICHARDS,  J. — This  was  an  action  upon  an  insurance 
policy  issued  by  the  defendant  to  plaintiflE  on  September 
23,   1916,   covering   certain   auto  supplies   and  sundries   of 

2.  Rule  that  doubtful  terms  must  be  construed  favorably  to  in- 
sured, note,  Ann.  Cas.  1913E,  287. 
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merchandise  belonging  to  the  plaintiff,  and  being  at  the 
time  of  their  destruction  by  fire  in  the  plaintiff's  building 
at  the  northeast  corner  of  Flower  and  Twelfth  Streets,  in 
the  city  of  Los  Angeles.  The  policy  in  question  was  a  Cali- 
fornia standard  foim  of  fire  insurance  policy,  and  the  terms 
thereof,  in  so  far  as  they  relate  to  the  description  of  the 
location  of  the  property  insured,  read  as  follows:  "In  con- 
sideration of  the  stipulations  herein  made,  and  of  $37.50 
premium,  does  insure  Greer-Robbins  Company,  Incorporated 
...  to  an  amount  not  exceeding  $2,500.00  to  the  follow- 
ing described  property  while  located  and  contained  as  de- 
scribed herein  and  not  elsewhere,  to  wit:  $2,500.00  on  mer- 
chandise, materials,  sundries,  spare  and  extra  parts  ...  all 
while  contained  in  or  attached  to  the  brick  building,  in 
basements  or  under  sidewalks  thereof,  and  its  additions, 
situate  in  the  rear  of  No.  1158  South  Flower  Street,  being 
the  northeast  corner  of  West  12th  Street." 

[1]  Upon  the  date  of  said  insurance  policy  the  goods  in 
question  were  located  in  a  rear  room  of  the  plaintiff's 
building  and  place  of  business  on  the  corner  of  South  Flower 
and  Twelfth  Streets,  in  the  city  of  Los  Angeles,  but  were 
subsequently  moved  to  a  front  room  of  said  building,  where 
they  were  at  the  time  of  their  destruction  by  fire.  It  is 
the  appellant's  contention  that  by  the  terms  of  the  policy 
above  quoted  the  obligation  of  the  insurer  was  to  insure 
said  goods  only  so  long  as  the  same  were  located  in  the 
room  in  the  plaintiff's  said  building  in  which  they  were  at 
the  time  of  their  insurance,  and  that  their  removal  to  another 
part  of  said  building  terminated  the  liability  of  the  insurer. 

Upon  the  trial  of  the  cause  it  appeared  that  the  building 
and  place  of  business  of  the  plaintiff  at  the  time  of  the  in- 
surance of  said  property,  and  also  at  the  time  of  the  destruc 
tion  thereof  by  fire,  was  a  single  two-story  brick  building 
having  a  frontage  of  eighty  feet  on  South  Flower  Street 
and  155  feet  on  Twelfth  Street;  that  a  fire  wall  had  been 
constructed  in  accordance  with  a  building  ordinance  of  the 
city  of  Los  Angeles  across  said  building  near  the  middle 
thereof,  through  which  there  were  two  automatic  fire  doors 
connecting  the  front  and  rear  compartments  of  said  build- 
ing created  by  the  construction  of  said  fire  wall.  The  trial 
court  found  from  these  facts  that  the  rear  portion  of  the 
building  in  which  said  goods  were  stored  at  the  time  of  their 
insurance  did  not  constitute  a  separate  building  or  addition. 
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and  could  not  be  held  to  be  in  any  sense  a  rear  or  detached 
building  from  the  plaintiff's  main  structure,  and  the  court 
therefore  held  that  the  provision  of  the  policy  above  quoted 
must  be  construed  as  insuring  the  goods  in  question  while 
they  were  contained  in  any  portion  of  the  plaintiff 's  said 
building,  and  hence  that  the  plaintiff,  under  the  terms  of 
said  policy,  had  a  right  to  move  and  relocate  said  goods 
in  any  portion  of  its  said  building  without  violating  the 
terms  of  said  insurance  policy.  And  the  court  further 
found  that  by  the  plaintiff's  removal  of  the  goods  from  the 
rear  to  the  front  room  of  its  said  building  the  risk  or  hazard 
was  decreased.  Prom  these  findings  the  trial  court  drew 
the  conclusion  that  the  plaintiff  had  not  violated  the  terms 
of  its  insurance  policy  by  the  change  in  location  of  said 
goods  in  its  said  building,  and  rendered  judgment  accord- 
ingly in  plaintiff's  favor. 

We  are  entirely  satisfied  that  the  court  in  so  doing  cor- 
mctiy  construed  the  terms  of  the  insurance  policy  above 
wt  forth.  [2]  It  is  true  that  there  is  some  ambiguity  in 
the  language  of  the  policy;  but  it  is  well  settled  that  since 
the  language  and  terms  of  insurance  policies  are  framed 
and  formulated  by  the  insurer,  whenever  ambiguities  occur 
therein  they  are  to  be  resolved  in  favor  of  the  insured. 
(Pacific  etc.  Co.  v.  WiUiamsburgh  etc.  Fire  Ins.  Co.,  1&8  CaL 
367,  [111  Pac.  4];  Raulet  v.  Northwestern  Nat.  Ins.  Co., 
157  Cal.  215,  [107  Pac.  292] ;  Eankin  v.  Amazon  Ins.  Co., 
89  Cal.  209,  [23  Am.  St.  Bep.  460,  26  Pac.  872].)  The 
ambiguities  in  the  present  policy  were  practically  cleared 
away  by  the  proofs  in  the  case,  which  showed  that  the 
plaintiff's  building  was  a  single  brick  structure  and  that  the 
goods  at  the  time  of  their  insurance  were  not  in  the  rear 
of  such  structure  as  the  uncertain  terms  of  the  policy 
would  seem  to  indicate,  but  were  actually  within  the  plain- 
tiff's said  building  at  all  times,  and  were  simply  moved  from 
place  to  place  therein  for  the  convenience  of  the  plaintiff's 
business.  This  being  so,  we  are  of  the  opinion  that  the 
trial  court  correctly  held  that  the  terms  of  the  plaintiff's 
policy  were  not  violated  by  the  removal  of  the  goods  in 
question  from  one  part  of  plaintiff's  building  to  another. 

Judgment  aflSrmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tent.,  concurred. 

47  Gal.  App.^6 


Digitized  by  LjOOQIC 


66  Oakdalb  Irr.  Dist.  v.  Beard.     [47  Cal.  App. 


[CSv.  No.   2099.     Third    AppeUate   District.— April   12,  1920.] 

OAKDALE    IRRIGATION    DISTRICT,    Respondent,    v. 
T.  K.  BEARD  et  al.,  Appellants. 

[1]  Sureties — Action  on  Performance  Boni>— Damages — ^Evidekcb 
— Findings. — In  this  action  to  recover  a  money  judgment  npon  a 
performance  bond  executed  by  defendants,  as  principal  and 
surety,  in  connection  with  a  contract  by  the  principal  to  construct 
certain  ditches,  pipes,  etc.,  as  part  of  an  irrigation  system  be- 
longing to  plaintiff,  the  evidence  was  sufficient  to  support  the  find- 
ing of  the  trial  court  that  by  reason  of  the  failure  of  the  eon- 
tractor  to  complete  the  work  in  accordance  with  the  terms  and 
specifications  of  his  contract,  plaintiff  was  damaged  in  the  amount 
for  which  the  bond  was  given. 

[2]  Id. — Defects  in  Oontbact — ^Validitt  of  Bond  not  Affected.— 
In  an  action  against  the  principal  and  the  surety  on  a  bond  given 
as  security  for  the  performance  by  the  principal  of  certain  work, 
it  is  no  defense  that  there  were  certain  defects  in  the  steps  lead« 
ing  up  to  the  making  of  the  original  contract  and  that  the  law 
was  not  in  all  respects  complied  with. 

[8]  Id. — Nckcompletion  of  Work — Recitals  in  Bond — ETvidenoe. — 
Where,  after  the  work  was  completed  by  the  contractor,  payment 
therefor  by  the  irrigation  district  was  made  upon  his  giving  a 
bond  in  which  it  was  recited  that  "whereas  of  such  portions  of 
said  contract  as  has  been  tested  certain  parts  are  unsatisfactory 
to  the  board  of  directors  and  the  engineer  of  said  district,  be- 
cause of  the  fact  that  small  leaks  have  developed"  and  that  the 
irrigation  district  is  willing  to  pay  the  contractor  if  he  execute 
a  bond  ''conditioned  that  he  will  faithfully  perform  and  complete 
all  of  said  concrete  pipes  which  were  constructed  under  said  con- 
tract," such  recitals  are  conclusive,  or,  at  least,  very  strong,  evi- 
dence that  at  the  time  the  bond  was  executed  the  contractor 
had  not  constructed  the  work  in  accordance  with  the  terms  of  the 
contract. 

[4]  Id. — Agreement  to  Submit  to  Arbitration  —  Jurisdiction  of 
Court. — An  arbitration  clause  in  a  contract  will  not  be  held  to 
oust  the  courts  of  jurisdiction  where  there  are  no  express  words 
in  the  contract  making  submission  to  arbitration  a  condition 
precedent  to  the  bringing  of  a  suit  and  no  language  used  therein 
from  which  such  intent  can  be  inferred, 

4.     Validity  and  binding  force   of  arbitration   agreements,   notes, 
29  Am.  Bep.  602;  47  L.  B.  A.   (N.  8.)  337. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaujs  County.    W.  H.  Langdon,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Dennetty  Redman  &  Alexander  and  Dennett  &  Zion 
for  Appellants. 

P.  H.  Griffin  and  Prank  Q.  Boone  for  Respondent. 

ELLISON,  P.  J.,  pro  tem.— The  plaintiff  brought  this 
action  to  recover  a  money  judgment  upon  a  bond  executed 
by  the  defendant  T.  K.  Beard,  as  principal,  and  the  de- 
fendant Aetna  Accident  &  Liability  Company,  as  surety 
therein. 

The  record  shows  that  on  the  twenty-fifth  day  of  Febru- 
ary, 1913,  the  defendant  Beard  entered  into  a  contract 
with  the  plaintiff  in  and  by  which  he  agreed  to  construct 
for  the  plaintiff  certain  ditches,  pipes,  etc.,  as  a  part  of 
an  irrigation  system  belonging  to  the  plaintiff.  The  work 
referred  to  was  the  building  of  the  Paulsell  canal,  Paulscll 
laterals,  the  Orange  Blossom  laterals,  the  Grey  laterals, 
the  Clavey  siphon  and  Booster  plant,  the  River  road  siphon, 
and  the  South  lateral  siphon,  according  to  plans  and  specifi- 
cations prepared  by  George  L.  Dillman,  engineer  for  plain- 
tiff. The  defendant  Beard  agreed  to  do  said  work  in  a  work- 
manlike manner  and  to  the  satisfaction  and  approval  of  said 
engineer  and  of  the  board  of  directors  of  plaintiff  **in  con- 
formity in  all  respects  with  the  annexed  specifications, 
which  are  hereby  made  a  part  of  this  contract."  The  speci- 
fications were  quite  full  and  complete,  and  are  annexed  to 
the  contract.  The  defendant  Beard  was  to  receive  for 
performing  the  work  specified  in  such  contract  a  sum  of 
money  estimated  to  be  about  $85,616.  Before  entering  upon 
the  work  he  was  to  give  a  bond,  to  be  approved  by  the 
board  of  directors  of  the  plaintiff,  in  an  amount  estimated 
in  the  contract,  based  upon  a  percentage  of  what  the  work 
would  cost  as  per  the  specifications.  Having  executed  the 
contract  and  the  bond,  the  defendant  Beard  proceeded  with 
the  construction  work  agreed  to  be  done  by  him,  and  con- 
tinued therein  until  on  or  about  the  fifteenth  day  of  May, 
1914.     At  that  time  he  appeared  before  the  board  of  di- 
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rectors  of  the  plaintiff  and  expressed  his  desire  to  have  the 
large  bond  which  he  had  been  carrying  canceled  and  a  new 
bond  given  in  lieu  thereof  in  the  sum  of  ten  thousand  dol- 
lars and  an  additional  payment  made  to  him  of  ten  thousand 
dollars,  it  being  claimed  by  him  at  the  time  that  there  was 
something  more  than  that  amount  due  to  him  for  the  work 
performed.  This  proposition  was  accepted  by  plaintiff, 
and  a  new  bond  executed  with  the  defendant  Aetna  Acci- 
dent &  Liability  Company,  as  surety.  The  ten  thousand 
dollars  requested  was  paid  over  to  him  and  the  old  bond  re- 
leased. The  new  bond,  and  the  one  upon  which  this  suit  is 
brought,  stated  quite  fully  the  mutual  understanding  of  the 
parties  as  to  the  conditions  then  existing.  It  recites  that 
there  is  now  due  from  the  plaintiff  to  the  defendant  Beard 
on  the  contract,  dated  February  25,  1913,  the  sum  of  $11,- 
280 ;  that  such  portions  of  said  work  as  had  been  tested  are  un- 
satisfactory to  the  board  and  its  engineer,  because  of  small 
leaks  that  had  developed;  that  Beard  desired  a  pa3rment  of  ten 
thousand  dollars  to  be  made  to  him,  the  balance  of  said  con- 
tract price  to  be  held  by  plaintiff  until  Beard  should  complete 
said  work  in  a  workmanlike  manner  to  the  satisfaction  and 
approval  of  the  engineer  of  said  district  and  the  board  of 
directors  of  plaintiff  "in  all  respects  in  conformity  with  the 
specifications  in  the  original  contract."  It  recited  that  plain* 
tiff  was  willing  to  make  said  payments  of  ten  thousand  dollars 
upon  the  defendant  Beard  giving  a  new  bond  in  the  sum  of  ten 
thousand  dollars  ''conditioned  that  he  will  faithfully  per- 
form and  complete  all  of  said  concrete  pipes  which  were 
constructed  under  said  contract  at  the  earliest  possible  mo- 
ment, and  that  said  concrete  pipes  will  all  be  constructed  and 
repaired  within  three  months  after  the  time  of  said  test." 
The  bond  was  to  be  void  if  the  defendant  Beard  complied 
with  the  terms  and  conditions  of  a  certain  resolution  of 
the  plaintiff's  board  of  directors,  passed  May  5,  1914,  other- 
wise to  remain  in  full  force  and  effect.  The  resolution  re- 
ferred to  provides  for  the  payment  of  the  ten  thousand 
dollars  upon  the  execution  of  the  bond  conditioned  as  sub- 
sequently on  the  bond  stated.  Thereafter,  this  action  was 
brought  upon  the  bond  last  referred  to,  it  being  alleged  in 
the  complaint  with  much  fullness  that  the  defendant  Beard 
Jiail  failed  to  perform  his  contract  and  failed  to  complete 
said  work  to  the  satisfaction  of  the  board  or  of  its  engineer. 
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and  failed  to  complete  it  in  accordance  with  the  terms  and 
specifications  of  the  original  contract  The  defective  con- 
struction was  alleged  to  be  in  that  part  of  the  work  desig- 
nated as  the  Clavey  siphon  and  Booster  plant. 

The  court  finds  that  this  work  had  not  been  completed 
in  accordance  with  the  contract  and  the  specifications  at- 
tached thereto,  and  that  by  reason  of  such  failure  plaintiff 
had  been  damaged  in  the  sum  of  ten  thousand  dollars  and 
that  it  would  cost  the  plaintiff  at  least  ten  thousand  dollars 
to  complete  said  Clavey  siphon  and  Booster  plant  accord- 
ing to  the  specifications  annexed  to  said  contract,  and  en- 
tered judgment  against  both  defendants  for  that  amount. 
This  appeal  is  from  the  judgment. 

[1]  1.  The  appellant  claims  that  the  court  accepted  the 
amount  of  the  bond  as  the  measure  of  damages,  and  that  in 
doing  80  it  committed  a  very  serious  error.  An  examina- 
lion  of  the  record  convinces  us  that  this  contention  cannot 
be  sustained.  It  is  true  the  judgment  is  for  the  same 
amount  the  bond  was  given  for,  but  an  examination  of  the 
record  shows  that  this  is  merely  a  coincidence.  The  court 
could  not  render  any  valid  judgment  against  the  surety 
company  for  more  than  the  penal  sum  of  the  bond.  The 
finding  of  the  court  that  it  would  cost  the  plaintiff  at 
least  ten  thousand  dollars  to  complete  the  work  according 
to  the  specifications  has  evidence  to  support  it.  The  wit- 
ness Finney  testified:  **Q.  Now,  what  in  your  opinion  would 
be  the  value  of  the  Siphon  as  it  now  stands!  A.  Well,  it 
would  be — I  can't  just  state  right  now  the  exact  cost  for 
the  reason  that  the  pipe  isn't  doing  its  duty  and  as  time 
goes  on  it  will  do  less,  so  that  in  getting  at  the  cost,  about 
the  only  way  that  I  could  figure  the  value  would  be  that 
there  would  have  to  be  as  much  money  spent  on  it  as  the 
original  cost." 

The  total  contract  price  for  this  part  of  the  work  was 
about  $23,335.67. 

The  witness  Burton  Smith  testified:  ''The  condition  of  the 
pipe  is  bad  due  to  the  fact  that  it  has  many  leaks  in  it, 
and  the  fact  that  there  is  not  a  foot  of  the  pipe  but  what 
— ^the  length  of  it  but  what  leaks."  He  testified  that,  in 
his  opinion,  the  present  pipe  could  not  be  fixed.  **Q.  You 
can't  make  any  improvements  in  that  pipe  so  it  could  carry  the 
water  without  it  costing  as  much  as  if  you  laid  a  new  pipe, 
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or  the  original  cost  of  the  pipe!  A.  I  think  that  it  would 
be  fully  the  original  cost  of  the  pipe.  In  my  opinion  it 
would  be  necessary  for  the  district  to  put  in  a  new  pipe." 

There  is  other  evidence  as  to  the  defective  condition  of 
the  pipe,  in  addition  to  what  has  been  referred  to,  to  show 
that  the  findings  of  the  court  as  to  the  defective  condition 
of  the  pipe  and  the  amount  it  would  cost  to  put  it  in  good 
condition  have  evidence  to  support  them. 

[2]  2.  Appellant  claims  that  the  original  contract  between 
the  plaintiflf  and  Beard  is  void.  It  is  not  clearly  stated  in 
the  brief  for  what  reason  the  orignal  contract  was  void. 
This  action  is  not  brought  upon  the  original  contract,  but 
upon  the  new  bond.  By  its  terms  the  plaintiff  paid  to 
Beard  ten  thousand  dollars  upon  his  written  promise  to 
perform  certain  work,  and  his  bond  was  that  if  he  did  not 
perform  this  work  the  bond  should  be  good.  He  did  not 
perform  it,  and,  therefore,  he  and  his  bondsmen  became 
legally  obligated  to  make  payment  to  the  plaintiff.  The 
original  contract  is  referred  to  as  containing  a  description 
of  the  work  that  the  defendant  Beard  was  to  perform,  and 
to  this  extent  only  it  has  a  bearing  upon  the  decision  of 
the  case.  Conceding  that  there  may  have  been  certain  de- 
fects in  the  steps  leading  up  to  the  making  of  the  original 
contract,  and  that  the  law  was  not  in  aU  respects  complied 
with,  still,  such  defects  are  no  defense  to  a  suit  upon  the 
bond  involved  herein. 

The  case  of  People's  Lumber  Co.  v.  OUlard,  136  Cal.  55, 
[68  Pac.  576],  is  decisive  of  this  matter,  wherein  it  is  said: 
"It  appeared  that  after  the  bids  were  all  in  for  the  building 
it  was  found  that  they  exceeded  the  money  provided — ^to  wit, 
seven  thousand  dollara — and  the  bids  were  all  rejected,  and 
the  plans  were  then  gone  over  and  certain  changes 
made  to  bring  the  cost  down  to  seven  thousand  dollars, 
and  Gillard  and  Leary  agreed  to  build  the  structure  for 
that  sum  without  further  advertising,  and  thereupon  the 
contract  in  question  was  made  and  the  sureties  then  signed 
the  bond.  As  to  these  facts  it  is  sufficient  to  say  that  they  do 
not  furnish  any  ground  of  defense.  The  bond  was  executed 
with  reference  to  the  contract  annexed  to  it,  and  not  with 
reference  to  any  advertised  proposals. 

"If  the  board  had  no  authority  to  make  the  contract 
without  re-advertising  for  bids,  that  fact  would  not  dis- 
charge the  sureties  from  their  obligations  under  this  bond.'' 
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[3]  3.  Appellants  claim  that  Beard  performed  the  condi- 
tions of  the  original  contract,  and  that  the  finding  of  the 
court  that  he  did  not  is  not  sustained  by  the  evidence. 

In  the  bond  upon  which  this  suit  is  brought  (and  the  bond 
is  signed  by  both  defendants),  it  is  recited  that  ** whereas  of 
such  portions  of  said  contract  as  has  been  tested  certain 
parts  are  unsatisfactory  to  the  board  of  directors  and  the 
engineer  of  said  district,  because  of  the  fact  that  small  leaks 
have  developed." 

It  is  also  in  said  bond  recited  that  plaintiff  is  willing  to  pay 
Beard  ten  thousand  dollars  if  he  will  execute  a  bond  ''con- 
ditioned that  he  will  faithfully  perform  and  complete  all 
of  said  concrete  pipes  which  were  constructed  under  said 
contract." 

If  he  had  fully  performed  his  original  contract,  as  now 
elaimed,  he  was  entitled  to  be  paid  therefor  the  amount 
agreed  upon  without  giving  a  new  bond  conditioned  that  he 
would  complete  it.  The  recitals  of  the  bond  signed  by  the 
defendants  are  conclusive,  or,  at  least,  very  strong,  evidence 
that  at  the  time  it  was  executed  the  defendant  Beard  had 
not  constructed  the  work  in  accordance  with  the  terms  of 
the  contract. 

[4]  4.  The  original  contract  contained  the  provision: 
**If  in  the  execution  of  this  contract  there  shall  be  any 
ruling  of  the  engineer  alleged  by  either  party  hereto  to  be 
erroneous  or  unfair,  each  party  shall  immediately  appoint 
an  arbiter,  and  the  arbiters  so  appointed  shall  within  four 
days  after  their  appointment,  unless  such  time  is  extended 
by  mutual  agreement  of  the  parties  hereto,  render  their 
written  agreement  in  the  premises." 

Counsel  claims  that  this  clause  in  the  contract  must  be 
complied  with  as  a  condition  precedent  to  the  bringing  of 
an  action.    There  are  several  answers  to  this  contention: 

1.  This  action  is  not  brought  on  the  contract,  but  the 
bond,  and  the  bond  contained  no  arbitration  clause,  and  is 
not  so  worded  as  to  oust  the  courts  of  the  right  to  entertain 
the  case.  There  are  no  express  words  making  the  submis- 
sion to  arbitration  a  condition  precedent  to  the  bringing  of 
the  suit  and  no  language  used  therein  from  which  such 
intent  can  be  inferred. 

2.  In  Ruling  Case  Law,  volume  2,  page  363,  it  is  saidf 
''But  the  courts  generally  will  not  construe  an  arbitration 
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clause  as  ousting  them  of  their  jurisdiction  unless  such 
construction  is  inevitable,  and  consequently  when  the  arbi- 
tration clause  is  not  made  a  condition  precedent  by  express 
words  or  by  necessary  implication,  it  will  be  construed  as 
merely  collateral  to  the  liability  clause,  and  so  no  bar  to  an 
action  in  the  courts  without  an  award."  See,  also,  Hamil' 
ton  V.  Home  Ins.  Co.,  137  U.  S.  711,  [34  L.  Ed.  708,  11  Sup. 
Ct.  Rep.  133,  see,  also,  Rose's  U.  S.  Notes],  where  the  same 
ruling  is  stated  in  very  clear  and  strong  language. 

We  have  now  noticed  all  the  points  raised  by  appellant 
upon  which  he  claims  a  reversal  of  the  judgment  should  be 
had,  and  it  is  our  opinion  that  none  of  them  is  sufiScient  to 
justify  a  reversal  of  the  decision  of  the  lower  court.  Tie 
findings  are  supported  by  the  evidence,  and,  no  reversible 
error  appearing  in  the  record,  the  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred,  except  Sloane,  J.,  who  did  not 
vote. 


[Civ.  No.  3249.    Second  AppeUate  Distriet,  Division  One. — April  m 

1920.] 

WOODSTONE  MARBLE  &  TILE  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  DUNSMORE  CANYON  WATER 
COMPANY  (a  Corporation)  et  al.,  Defendants;  WILL- 
IAM GARLAND,  Respondent. 

[1]  Corporations — Sam  of  Stock  on  Ezsctttion  —  Titlb  of  Pur- 
chasers-Bulb Inappugabls  to  Mutual  Water  Companies.— The 
rule  that  where  one  at  a  sale  under  exeeution,  in  the  absence 
of  faets  ihown  whieh  eharge  him  with  notiee  that  another  hat 
an  interest  therein  as  owner  or  pledgee,  buys  shares  of  corporate 
ftock  standing  upon  the  books  of  a  corporation  in  the  name  of 
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the  judgment  debtor,  he  acquires  absolute  title  thereto,  is  in- 
applicable in  the  case  of  purchase  of  shares  of  stock  in  a  mutual 
water  company  created  not  for  profit  and  to  pay  dividends  to  the 
stockholders,  but  solely  for  the  convenient  and  more  economical 
management  of  a  common  source  of  water  in  the  distribution  of 
and  from  which,  according  to  their  respective  rights,  the  owners 
of  these  several  tracts  of  land  are  entitled  to  a  supply  of  water 
for  use   thereon. 

[2]  Id. — Exchange  or  Wateb  Hioht  fob  Stock— Sali  o»  Land  on 
PoRECLOBDBE— Priority  or  Title  to  Water  Right  as  Against 
Execution  Purchaser  or  Stock. — ^Where  the  owner  of  a  water 
right  as  an  appurtenance  to  certain  land  conveys  such  water  right 
to  a  mutual  water  company  created  not  for  profit  but  solely  for 
the  convenient  and  more  economical  management  of  a  common 
source  of  water  and  receives  in  exchange  therefor  shares  of  stoek 
in  said  company  in  proportion  to  his  previous  rights  in  the  water, 
such  water  right  remains  as  an  appurtenance  to  the  land  and 
passes  to  the  purchaser  of  the  land  on  the  foreclosure  of  a  mort- 
gage duly  recorded  wherein  the  owner  of  the  land  mortgaged  the 
same,  "together  with  all  water  rights,  pipe-lines,  ditches  and 
appurtenances  thereunto  belonging,''  as  against  a  subsequent  pur- 
chaser at  execution  sale  of  the  stock  which  still  stood  on  the 
books  of  the  company  in  the  name  of  the  former  owner. 

p]  Id. — Action  to  Establish  Ownership  of  Stock  —  Oomplianoi 
With  Section  324,  Civil  Code— Appeal  on  Judgment-roll — Pre- 
sumption.— On  an  appeal  on  the  judgment-roll  alone,  in  an  action 
by  the  execution  purchaser  of  shares  of  stock  in  a  mutual  water 
company  against  the  purchaser  on  foreclosure  of  a  mortgage  on 
the  land  of  the  execution  deI)tor  to  obtain  a  decree  adjudging  it 
to  be  the  tiwner  of  said  stock  and  for  an  order  requiring  the 
water  company  to  issue  to  it  a  certificate  for  the  same,  it  will 
be  presumed,  in  support  of  the  judgment  and  finding  of  the  trial 
eourt  that  such  stock  was  appurtenant  to  the  land  and  passed 
with  the  deed  thereto,  that  the  water  company  complied  with  the 
provisions  of  section  824  of  the  Civil  Code  making  such  stock 
appurtenant  to  and  transferable  with  the  land« 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barstow,  Rohe  &  Jeffers  and  C.  E.  Spencer  for  Appel- 
lant. 

Hunsaker,  Britt  &  Edwards  and  G.  Harold  Janeway  for 
Respondent. 
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SIIAW,  J. — In  this  action  plaintiff  sought  a  decree  ad- 
judging it  to  be  the  owner  of  ten  shares  of  stock  in  the 
Dunsraore  Canyon  Water  Company  and  an  order  requiring 
said  company  to  issue  to  it  a  certificate  for  the  same. 

The  Dunsmore  Canyon  Water  Company,  together  with  Mrs. 
John  Leenhouts  and  her  husband,  who  were  made  parties  de- 
fendant, suffered  default.  Defendant  Garland  filed  an  an- 
swer, and  the  result  of  the  trial  was  a  judgment  against  the 
plaintiff,  from  which  it  appeals  on  the  judgment-roll, 
claiming  that  it  is  entitled  to  have  judgment  in  its  favor 
entered  upon  the  findings. 

The  facts,  as  disclosed  by  the  findings,  are  in  substance 
as  follows:  In  1886  one  Briggs,  being  the  owner  of  900 
acres  of  land  and  the  right  to  use  thereon  90/110th8  of  all 
the  waters  of  Dunsmore  canyon,  subdivided  the  same  into 
ninety  ten  acre  parcels  under  the  name  of  Crescenta-Canada 
Tract,  which  parcels  he  sold  and  conveyed,  together  with 
the  right  to  1/llOth  of  the  said  waters  of  Dunsmore  Canyon 
as  an  appurtenance  to  each  of  said  ten  acre  parcels  of  land. 
In  1908  Mrs.  Leenhouts,  by  mesne  conveyance,  acquired  lot 
1,  block  K,  of  this  subdivision,  with  which  there  was  con- 
veyed to  her  as  an  appurtenance  thereto  1/llOth  of  all  the 
waters  of  Dunsmore  Canyon,  which  supply  of  water,  in  the 
cultivation  of  said  land  and  the  irrigation  of  the  same 
in  growing  fruits  and  other  crops,  was  used  thereon  from 
1886  to  the  bringing  of  this  action,  and  without  which  said 
land  would  be  of  little  or  no  value  for  the  grovdng  of  crops 
thereon.  In  the  year  1908  certain  owners  of  these  ten  acre 
tracts  of  land  and  the  rights  to  the  waters  of  Dunsmore  Can- 
yon so  acquired  as  appurtenant  thereto  organized  a  mutual 
water  company,  designated  the  Dunsmore  Canyon  Water 
Company,  the  purpose  of  which  was  to  facilitate  the  col- 
lection, management,  and  distribution  of  the  waters  of  said 
canyon  to  the  owners  of  said  lands  in  proportion  to  their 
respective  rights  to  said  waters;  that  thereupon  Mrs.  Leen- 
houts, as  owner  of  said  lot  1,  block  K,  in  said  tract,  and 
other  property  owners  likewise  having  interest  in  the  waters 
of  said  canyon,  conveyed  the  same  to  the  said  corporation, 
and,  as  consideration  for  such  conveyance,  immediately  re- 
ceived shares  of  the  capital  stock  of  said  company  in  pro- 
portion to  their  original  rights  to  the  waters  of  Dunsmore 
Canyon    which    had    theretofore    been    conveyed    to    them 
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as  an  appurtenance  to  their  lands,  there  being  issued  to 
Mrs.  Leenhouts  the  ten  shares  of  stock  in  controversy;  that 
said  Water  Company  is  a  mutual  water  company,  and,  with- 
out payment  of  dividends  or  profits,  dLstributes  the  waters 
to  its  stockholders  in  proportion  to  the  number  of  shares 
possessed  by  each;  that  defendant  Garland  acquired  title 
to  said  lot  1,  block  K,  by  purchase  at  a  sale  duly  made  upon 
the  foreclosure  of  a  mortgage  executed  by  Mrs.  Leenhouts 
as  owner,  whereby  she  mortgaged  to  him  said  lot,  consisting 
of  ten  acres  of  land,  **  together  with  all  and  singular  the 
.  .  .  water  and  water  rights,  pipes,  flumes  and  ditches  there- 
unto belonging";  that  at  the  time  of  the  execution  of  said 
mortgage  and  the  sale  so  made  under  foreclosure,  followed 
by  the  execution  of  the  deed  to  said  property,  the  ten  shares 
of  stock  in  question  stood  upon  the  books  of  said  company 
in  the  name  of  Mrs.  Leenhouts,  and  no  mention  of  the  stock 
as  such  was  made  in  the  mortgage  and  no  transfer  or  deliv- 
ery thereof  was  made  to  the  mortgagee.  In  an  action 
brought  against  Mrs.  Leenhouts  by  plaintiff,  it  caused  the 
stock  of  which  she,  as  shown  by  the  stock  books  of  said 
company,  appeared  to  be  the  unconditioned  owner,  to  be 
attached,  and  upon  judgment  being  obtained,  purchased 
the  shares  at  sale  under  an  execution  issued  upon  said  judg- 
ment, all  of  which  acts  were  had  and  taken  without  notice 
to  plaintiff  that  anyone  other  than  Mrs.  Leenhouts  had  any 
claim,  right  or  title  to  the  stock.  As  ultimate  facts  the  court 
found:  **That  at  the  time  of  the  execution  and  delivery  of 
said  mortgage  to  the  said  William  Garland,  all  right  of 
Mrs.  John  Leenhouts  to  receive  water  from  the  said  Dunsmore 
Canyon  Water  Company  was  a  right  appurtenant  to  the 
aforesaid  lot  1  in  block  E  of  the  Crescenta-Canada  Tract, 
and  formed  a  part  of  the  property  mortgaged  at  said  time 
to  the  said  defendant  William  Garland;  and  that  the  said 
William  Garland  ...  is  now,  and  has  been  at  all  times 
since,  the  owner  and  holder  of  said  lot  .  .  .  together  with 
all  water  rights,  pipe-lines  and  appurtenances  thereunto 
belonging,  or  in  anywise  appertaining'';  and  that  **said 
William  Garland  is  the  owner  and  holder  of,  and  entitled 
to  the  possession  of,  the  aforesaid  ten  shares  of  the  capital 
stock  of  the  Dunsmore  Canyon  Water  Company,  standing  in 
the  name  of  the  defendant  Mrs.  John  Leenhouts,  and  all  of 
the  right,  title,  and  interest  of  the  said  Mrs.  John  Leenhouts 
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therein  and  thereto,  and  is  entitled  to  have  the  said  stock 
transferred  upon  the  books  of  said  corporation  into  his  own 
name."  And,  further,  "that  the  said  William  Garland  is 
the  only  person  who  has  any  right,  title,  or  interest  in  or  to 
said  ten  shares  of  stock,  and  that  the  plaintiff  has  no  right, 
title,  or  interest  in  or  to  said  ten  shares  of  stock,  or  any 
part  thereof." 

[1]  Upon  these  facts  appellant  invokes  the  well-recognized 
rule  that  where  one  at  a  sale  under  execution  and  in  the 
absence  of  facts  shown  which  charge  him  with  notice  that 
another  has  an  interest  therein  as  owner  or  pledgee  buys 
shares  of  corporate  stock  standing  upon  the  books  of  a  cor- 
poration in  the  name  of  the  judgment  debtor,  he  acquires 
absolute  title  thereto.  (Farmers*  etc.  Bank  v.  WHson,  58 
Cal.  600 ;  Spreckels  v.  Nevada  Bank,  113  Cal.  272,  [54  Am. 
St.  Eep.  348,  33  L.  B.  A.  459,  45  Pac.  329] ;  West  Coast 
Safety  Faucet  Co.  v.  Wulff,  133  Cal.  315,  [85  Am.  St.  Rep. 
171,  65  Pac.  622].)  Conceding  the  general  application  of 
this  rule  to  purchases  of  stock  so  made  in  a  corporation  con- 
ducted for  profit  and  distributed  to  its  shareholders  as  divi- 
dends, it  is,  both  upon  principle  and  authority,  inapplicable 
to  the  facts  found  to  exist  in  the  instant  case. 

That  prior  to  the  formation  of  the  Dunsmore  Canyon 
Water  Company  Mrs.  Leenhouts,  by  virtue  of  a  deed  of  con- 
veyance, was,  as  owner  of  the  ten  acre  tract  of  land,  entitled 
to  1/llOths  of  the  flow  of  water  in  said  Dunsmore  Canyon 
as  an  appurtenance  thereto,  admits  of  no  controversy,  and 
appellant  concedes  that  neither  the  deed  nor  the  appurtenance 
would  be  the  subject  of  a  separate  levy  and  sale,  since  the 
right  to  the  water  for  use  upon  the  land  must,  upon  such 
facts,  be  deemed  part  of  the  real  estate.  This  being  true, 
how  could  the  ownership  be  terminated  or  the  appurtenance 
severed  by  the  mere  substitution  of  the  stock  for  the  deed 
as  evidence  of  ownership?  The  right  to  the  flow  of  water 
was  in  nowise  changed  and  the  use  thereof  was  identically 
the  same  after  the  issuance  of  the  stock  as  it  was  prior 
thereto.  The  corporation  was  not  created  for  profit  and  to 
pay  dividends  to  the  stockholders,  but  solely  and  alone  for 
the  convenient  and  more  economical  management  of  a  com- 
mon source  of  water  in  the  distribution  of  and  from  which, 
according  to  their  respective  rights,  the  owners  of  these 
several  tracts  of  land  were  entitled  to  a  supply  of  water 


Digitized  by  LjOOQIC 


April,  1920.]     Marble  &  Tile  Co.  v.  Dunsmore  etc.  Co.    77 

for  use  thereon.  [2]  While  it  is  true  that  one  owning  a 
water  right  appurtenant  to  his  land  may,  as  held  in  Oould 
V.  Stafford,  91  Cal.  146,  [27  Pac.  543],  convey  it  separate 
from  the  land  and  thus  sever  the  connection,  nevertheless 
the  mere  exchange  of  one  muniment  of  title  to  the  water 
right  for  another  cannot  be  deemed  a  severance  thereof 
from  the  land  to  which  it  was  concededly  appurtenant.  As 
said  in  Estate  of  Thomas,  147  Cal.  236,  [81  Pac.  539],  where 
the  facts  were  substantially  the  same  as  those  here  involved : 
"There  was  a  formal  conveyance  of  the  legal  title  of  the 
several  water  rights  to  the  corporation,  but  simultaneously 
the  grantors  received  certificates  of  stock  which  constituted 
them  the  beneficiaries  of  everything  so  conveyed  in  the  pro- 
portion of  their  original  interests.  As  stockholders  they  be- 
came entitled  to  receive  their  proportionate  share  of  all  that 
the  company  was  authorized  to  divide.  It  had  nothing  but 
water  to  divide,  and  of  that  they  received  the  same  share 
and  in  the  same  manner  and  order  in  which  they  had  re- 
ceived it  before  the  conveyance.  And  the  successive  owners 
of  the  six  acre  tract  applied  it  after  the  conveyance  to  that 
tract  as  they  had  done  before.  All  that  happened  was  that 
a  right  which  they  had  hold  and  exercised  under  one  title 
before  the  conveyance  was  held  and  exercised  under  a 
(formally)  different  title  afterward.  There  was  in  fact  no 
moment  of  time  when  they  lost  the  right  to  use  the  water, 
and  there  was  no  cessation  of  its  use  on  the  particular  tract. 
Neither  the  corporation  nor  any  other  persons  acquired  any 
right  to  divert  it  to  another  use.  And  the  question  whether 
a  water  right  is  appurtenant  to  a  particular  tract  does  not 
depend  in  the  least  degree  upon  the  source  of  title  to  the 
water  right;  it  is  made  appurtenant  to  the  land  by  use  on 
the  land  for  its  benefit,  and  here  the  undisputed  right  of 
the  Fullers  and  the  decedent  to  receive  eight  hours'  run 
of  all  the  company's  water  out  of  every  three  hundred  and 
sixty  hours  was  made  and  continued  appurtenant  to  the 
six  acre  tract  by  use  on  the  land  in  the  irrigation  of  trees 
that  greatly  increased  its  value,  and  would  perish  without  it. 
In  view  of  these  facts  it  is  clear  that  the  water  right  re- 
mained appurtenant  to  the  land,  that  it  would  have  passed 
by  conveyance  of  the  land,  and,  if  so,  that  it  passed  by  the 
devise  to  respondent  (Civ.  Code,  sec.  1311),  and  did  not 
fall  into  the  residue  distributable  to  the  appellant.'^ 
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The  water  right  in  question  evidenced  by  the  stock  was 
an  appurtenance  of  the  land.  The  deed  followed  the  fore- 
closure of  a  mortgage  duly  recorded  long  before  plaintiflE 
attached  the  stock  and  wherein  the  owner  of  the  land  mort- 
gaged the  same,  **  together  with  all  water  rights,  pipe-lines, 
ditches  and  appurtenances  thereunto  belonging."  Hence, 
it  follows  that  Garland  acquired  title  to  the  water  right, 
and  his  ownership  thereof  is  in  nowise  affected  by  any 
omission  as  to  delivery  or  transfer  of  the  stock  prior  to 
plaintiff's  levy  and  sale  thereof  made  subsequent  to  the 
execution  and  recording  of  the  mortgage. 

[3]  Moreover,  section  324  of  the  Civil  Code  provides 
that  a  corporation  organized  for  supplying  water  for  irri- 
gation purposes  and  domestic  use  may  in  its  by-laws  pro- 
vide that  such  water  shall  only  be  sold  and  distributed  to 
the  owners  of  its  capital  stock,  and  that  such  stock  shall  be 
appurtenant  to  the  lands,  when  described  in  the  certificate 
issued  therefor,  provided  such  by-law  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  the  lands  are 
situated,  and  in  such  case  the  shares  of  stock  so  located  on 
such  land  shall  only  be  transferred  therewith  and  pass 
as  an  appurtenance  thereto.  Now,  while  it  appears  the 
Dunsmore  Canyon  Water  Company  was  a  corporation  of 
the  description  stated  in  said  section,  the  record  is  silent 
as  to  whether  it  had  complied  with  the  provision  in  regard 
to  adopting  and  causing  to  be  recorded  a  by-law  that  the 
stock  should  be  deemed  appurtenant  to  the  lands  described 
in  the  certificate  therefor.  Nevertheless,  conceding  the  ulti- 
mate finding,  to  the  effect  that  Garland  was  the  exclusive 
owner  of  the  stock,  depended  solely  upon  a  showing  of  compli- 
ance on  the  part  of  the  corporation  with  the  provision  re- 
ferred to,  we  must,  in  the  absence  of  evidence  to  the  contrary, 
or  anything  appearing  in  the  probative  findings  which  nega- 
tives such  fact  (and  there  is  nothing),  assume,  if  necessary  in 
support  of  the  judgment,  that  proof  of  compliance  was  in  fact, 
made  and  the  court  based  its  conclusion  thereon.  In  United 
States  Film  Co.  v.  United  States  Fidelity  &  GiLaranty  Co., 
44  Cal.  App.  227,  186  Pac.  364,  this  court  said:  "Where  an 
appellant  complains  of  errors  committed  by  the  trial  court,  it 
devolves  upon  him  to  produce  a  duly  authenticated  record 
affirmatively  showing  the  alleged  error;  otherwise  the  court 
on  appeal  must,  if  under  any  circumstances  the  ruling  could 
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be  deemed  correct,  assume  that  such  condition  or  circum- 
stance was  made  to  appear."  To  the  same  effect  are:  Es- 
condido  High  School  Dist.  v.  Escondido  Seminary,  130  Cal. 
128,  [62  Pac.  401],  and  Paine  v.  San  Bernardino  Valley 
Traction  Co.,  143  Cal.  654,  [77  Pac.  659].  Hence,  for  this 
reason  alone,  it  cannot  be  said  upon  the  record  that  the 
court  erred  in  making  the  finding  of  ultimate  fact  upon 
which  the  judgment  rests.  If  such  compliance  was  not 
shown,  then,  in  order  to  avail  itself  of  the  point,  appellant 
should  have  brought  up  a  record  disclosing  the  want  thereof. 
The  judgment  is  affirmed. 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 


[GIt.  No.  3197.    First  Appellate  District,  Division  One.— April  12, 

1920.] 

CHABLES  P.  STEEN,  Substituted,  etc.,  as  Superintendent 
of  Banks,  Respondent,  v.  EONALD  McDONALD  et  al., 
Appellants. 

[1]  Pbomissobt  Notx  —  Sals  or  Bonds  bt  Bank  to  Directobs  — 
Validity  of  Consideration. — Where,  following  an  impairment  of 
the  assets  of  a  bank  for  which  it  eould  be  closed,  in  order  to 
relieve  that  embarrassment  and  to  insure  the  bank's  eontinuance 
in  business,  the  directors,  at  the  direction  of  the  superintendent 
of  banks,  purchase  certain  corporate  bonds  from  the  bank,  giv- 
ing their  several  promissory  note,  secured  bj  a  pledge  of  the 
bonds,  in  payment,  such  note  is  based  upon  a  valid  consideration. 

[2]  Id. — ^FRAxn)DLiNT  Bbpbesentations— Beuanob  on — Pleading. — In 
an  action  on  such  promissory  note,  the  defense  of  fraud,  based 
upon  certain  representations  claimed  to  have  been  made  by  the 
saperintendent  of  banks  at  the  time  of  its  execution,  is  insuffi- 
ciently pleaded  where  it  is  not  alleged  that  the  defendants  relied 
upon  said  representations  or  that  they  believed  them  to  be  true. 

[3]  Id. — ^Makino  or  Representations — Denial — Findings — Appeau 
In  such  action,  the  superintendent  of  banks  and  the  bank  examiner 
who  took  part  in  the  transaction  having  denied  that  such  repre- 
■entationa   were    made,    and    the    court    having    found    that    their 

1.     Consideration    for    note    given     to    make    good    depletion    of 
capital  or  assets  of  bank,  note,  L.  B.  A.   19I7B,  688. 


Digitized  by  LjOOQIC 


80  Stern  v.  McDonald.  [47Cal.  App. 

testimony  was  true,  that  finding  is  conclusive  on  the  appellate 
court,  notwithstanding  there  was  evidence  to  the  contrary. 

[4]  Id. — Action  ArrEcriNo  Bonds  —  Duty  to  Protect  —  Allegation 
OF  Ownership — Resossion  op  Sale. — After  the  bank  became  in- 
solvent, an  action  having  teen  commenced  involving  the  bonds 
pledged  to  it  as  security  for  the  note  given  in  payment  thereof, 
but  to  which  the  bank  was  not  made  a  party,  it  was  the  duty  of 
the  superintendent  of  banks  to  intervene  to  protect  the  bonds  and 
to  controvert  any  claim  made  by  third  persons  claiming  owner- 
ship or  seeking  to  obtain  possession  of  said  bonds,  and  it  was  not 
necessary  in  such  proceeding  that  the  superintendent  of  banks 
allege  and  prove  that  the  bank  held  said  bonds  merely  as  a 
pledge;  and  his  act  in  alleging  in  his  cross-complaint  in  inter- 
vention that  the  bank  was  the  owner  of  the  bonds  did  not  con- 
stitute a  rescission  or  repudiation  of  their  sale  to  the  directors  of 
the  bank. 

[6]  Id, — Execution  of  Several  Note — Validitt  of— Noncompliance 
With  Order  of  Superintendent  of  Banks. — The  promissory  note 
given  by  the  directors  of  the  bank  in  payment  of  the  bonds  was 
not  invalid  because  it  was  a  several  note,  and  not  a  joint  and 
several  note,  as  the  superintendent  of  bank  had  directed  it 
should  be. 

[6]  Id.— Sale  of  Bonds  to  Directors— Absence  of  Resolution  Au- 
thorizing— Estoppel. — In  an  action  by  the  8»iperintendent  of 
banks  against  the  directors  of  an  insolvent  bank  on  their  promis- 
sory note  given  in  payment  of  certain  bonds  purchased  by  them 
from  the  bank  prior  to  its  insolvency,  the  defendants  are  estopped 
from  asserting  that  the  sale  of  the  bonds  to  them  was  not  valid 
because  it  was  not  authorized  by  a  resolution  of  the  board  of 
directors,  but  that  it  was  made  merely  upon  an  order  issued  by 
the  superintendent  of  banks. 

[7]  Id. — ^Pledge  of  Securities — Right  to  Personal  Judgment. — In 
the  absence  of  statute  or  stipulation  to  the  contrary,  the  posses- 
sion of  pledged  property  does  not  suspend  the  right  of  the  pledgee 
to  proceed  personally  against  the  payor  for  his  debt  without  sell- 
ing the  pledge. 

APPEAL   from   a  judgment   of  the   SMperior   Court   of 
Kern  County.     Howard  A.  Peairs,  Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.   li.   Foster,   Chas.   A.   Barnhart,   Leon   B.   Morris  and 
Louis  V.  Crowley  for  Appellants. 

A.  A.  De  Ligne  for  Respondent. 


7.    Remedies  of  pledgees,  note,  79  Am.  Dec.  499. 
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KNIGHT,  J.,  pro  tern. — The  superintendent  of  banks  of 
California,  on  behalf  of  the  Kem  Valley  Bank,  an  insolvent 
corporation,  obtained  a  judgment  against  the  above-named 
defendants,  severally,  in  amounts  aggregating  eighty-five 
thousand  dollars,  from  which  all  of  said  defendants  appeal 
except  the  defendant  Sarah  L.  Conner,  the  executrix  of  the 
last  will  of  C.  L.  Conner,  deceased.  The  action  is  based 
upon  a  promissory  note,  dated  October  15,  1909,  drawn  in 
favor  of  said  Kem  Valley  Bank  for  the  aggregate  sum  of 
one  hundred  and  five  thousand  dollars,  payable  in  the 
amounts  and  in  the  manner  following:  Ronald  McDonald, 
forty  thousand  dollars;  C.  L.  Conner,  twenty  thousand  dol- 
lars; P.  L.  Jewett,  ten  thousand  dollars;  S.  Wright  Jewett, 
ten  thousand  dollars ;  L.  P.  St.  Clair,  twenty  thousand  dollars ; 
George  W.  Price,  five  thousand  dollars.  All  of  the  payors 
named  therein  signed  the  note  except  L.  P.  St.  Clair.  The 
plaintiff  alleges  that  the  payment  of  said  note  was  secured 
by  a  pledge  of  ninety-five  bonds,  of  the  par  value  of  one 
thousand  dollars  each,  of  the  Sunset  Road  Oil  Company,  a 
corporation,  and  prays  judgment  againjst  the  payors,  sever- 
ally, for  the  amounts  for  which  they  respectively  obligated 
themselves  on  the  note,  and  that  ''said  bonds  be  sold  ac- 
cording to  the  usual  course  and  practice  of  this  court,  and 
that  the  proceeds  thereof  be  applied  to  the  payment  of  said 
promissory  note." 

C.  L.  Conner  died  prior  to  the  commencement  of  the  suit, 
and  his  executrix  was  made  a  party  defendant.  She  filed 
no  answer.  The  other  defendants  joined  in  an  answer,  in 
which  they  urged  the  defenses  of  no  consideration,  fraud 
and  estoppel.  The  court  found  against  the  defendants  on 
those  issues,  and  further  found  that  said  note  was  given  in 
payment  of  the  purchase  price  of  the  bonds  which  had  been 
pledged  as  security  for  the  pa3rment  of  the  note,  and  which 
the  court  found  had  been  previously  sold  to  the  defendants 
by  the  bank.  The  judgment  made  no  disposition  of  the 
pledged  bonds.  At  the  time  of  the  execution  of  the  note  all 
of  the  payors  were  directors  and  principal  stockholders  of 
said  Kem  Valley  Bank,  and  Conner  and  McDonald  were, 
respectively,  its  president  and  ctushier,  and  S.  Wright  Jewett 
and  George  W.  Price  were  its  assistant  cashiers.  On  May 
12,  1911,  the  bank  became  insolvent  and  W,   R.  Williams, 

47  Oal.  App.— 6 
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as  superintendent  of  banks,  took  possession.  The  note  in 
question  and  the  pledged  bonds  were  among  the  bank's 
assets. 

The  record  discloses  abundant  evidence  to  support  the 
findings  and  judgment.  It  shows  that  immediately  prior 
to  October  15,  1909,  said  Sunset  Koad  Oil  Company  bonds, 
of  which  the  bank  owned  a  large  number,  had  depreciated 
in  value  to  the  extent  that  the  bank's  capital  had  become 
impaired;  that  Alden  Anderson,  then  superintendent  of 
banks,  demanded  that  defendants^  who,  as  above  stated, 
were  the  directors  and  principal  stockholders  of  the  bank, 
pay  one  hundred  and  five  thousand  dollars  into  the  bank, 
in  cash  or  its  equivalent,  and  directed  that  this  should  be 
done  by  means  of  a  sale  from  the  bank  to  the  defendants 
of  ninety-five  bonds  of  said  Sunset  Road  Oil  Company,  at 
par  and  accrued  interest,  and  stated  that  the  joint  and 
several  promissory  note  of  defendants,  properly  secured  by 
the  bonds  so  purchased,  would  be  accepted  in  payment  of 
said  bonds.  Anderson  informed  defendants  that  unless  this 
arrangement  was  carried  out  he  could  not  allow  the  bank  to 
continue  business.  The  transaction  was  consummated  in 
accordance  with  Anderson's  directions,  except  that  a  several 
note  was  executed  and  delivered  to  the  bank  instead  of  a 
joint  and  several  note,  and  that  St.  Clair  did  not  sign  the 
note,  thereby  reducing  the  aggregate  amount  of  the  note 
from  one  hundred  and  five  thousand  dollars  to  eighty-five 
thousand  dollars.  Subsequently  one  J.  W.  Harper,  a  bank 
examiner,  acting  under  the  direction  of  Anderson,  visited 
the  bank  and  verified  the  fact  that  the  note  had  been  exe- 
cuted and  the  bonds  pledged.  Harper  at  that  time  was 
informed  that  St.  Clair  had  not  signed  the  note  because  he 
was  out  of  town,  but  that  he  would  do  so  upon  his  return. 
Across  the  bottom  of  the  note  was  indorsed,  in  the  handwrit- 
ing of  the  defendant  McDonald,  **  Secured  by  ninety-five 
bonds  of  one  thousand  dollars,  being  bonds  No.  645  to  740, 
inclusive,  of  the  Sunset  Road  Oil  Co."  These  bonds  were 
afterward  listed  by  the  defendants,  as  officers  of  the  bank,  in 
the  bank's  reports  as  pledged  bonds,  and  the  interest  on 
the  note  was  paid  monthly  by  defendants  up  to  and  until 
one  month  before  the  bank  closed,  in  May,  1911. 

[1]  The  evidence  above  narrated  clearly  shows  a  legal 
sale  of  said  bonds  from  the  bauk  to  the  defendants,  and 


Digitized  by  LjOOQIC 


April,  1920.]  Stern  v,  McDonald.  83 

that  said  sale  constituted  a  valid  consideration  for  the  note. 
The  conceded  purpose  for  which  the  sale  was  made  and  the 
note  given  was  that  the  bank  might  be  allowed  to  continue 
business.  There  was  an  impairment  of  the  bank's  assets, 
for  which  the  bank  could  have  been  closed,  and  in  order  to 
relieve  that  embarrassment  and  to  insure  the  bank's  contin- 
uance in  business  the  directors,  at  the  direction  of  the  super- 
intendent of  banks,  purchased  said  bonds  and  executed  said 
note.  This  was  done  to  bring  up  the  amount  of  the  bank's 
depreciated  capital  to  the  standard  fixed  by  the  superinten- 
dent of  banks.  That  of  itself  constituted  a  valuable  con- 
sideration for  the  note.  It  has  been  held  by  numerous 
authorities  that  a  note  or  bond  executed  by  the  directors 
of  a  bank  to  make  good  an  impairment  of  the  bank's  ajs* 
sets,  so  that  the  bank  may  continue  in  business,  is  based 
upon  a  valid  consideration.  (Skordal  v.  Stanton,  89  Minn. 
511,  [95  N.  W.  449] ;  First  Nat.  Bank  v.  Felt,  100  Ind.  680, 
[69  N.  W.  1057] ;  Ewd  v.  Kelly,  78  N.  Y.  588,  [34  Am.  Rep. 
567] ;  Murphy  v.  Oumaer,  18  Colo.  App.  183,  [70  Pac.  800] ; 
National  Bank  of  Salt  Lake  v.  Nelson,  38  Utah,  169,  [111 
Pac.  907].) 

[2]  The  defense  of  fraud  urged  by  defendants  is  based 
npon  certain  representations  claimed  to  have  been  made  by 
Anderson  to  the  defendants  at  the  time  of  the  execution  of 
the  note,  to  the  effect  that  one  W.  S.  Tevis  would  also 
purchase  a  like  number  of  bonds,  and  in  payment  thereof 
would  execute  a  similar  note,  but  that  he  had  failed  to  do 
so,  and  that  defendants  were  unaware  that  he  had  not  done  so 
until  after  the  bank  had  been  closed  in  May,  1911.  This 
defense  is  insufficiently  pleaded,  for  the  reason  that  there 
are  no  allegations  made  by  defendants  that  they  relied 
upon  said  representations  or  that  they  believed  them  to  be 
true.  [3]  However  that  may  be,  a  consideration  of  this 
defense  seems  quite  unnecessary,  for  the  reason  that  both 
Anderson  and  Harper  denied  that  any  such  representations 
were  made,  and  the  court  found  that  their  testimony  was 
true.  Any  evidence  to  the  contrary  would  raise  a  mere 
conflict  and  would  not  justify  an  interference  with  the 
findings  of  the  trial  court. 

[4]  The  defense  of  estoppel  is  based  upon  an  alleged 
rescission  or  repudiation  of  the  sale  of  the  bonds  by  superin- 
tendent  Williams,    In  this  respect   it  is  alleged   and    was 
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proved  that  in  an  action  independent  from  this  one,  com- 
menced by  the  Mercantile  Trust  Company  of  San  Francisco 
against  the  Sunset  Road  Oil  Company,  a  corporation,  involv- 
ing the  bonds  of  said  Sunset  Road  Oil  Company,  Williams, 
as  superintendent  of  banks,  intervened  and  filed  a  cross- 
complaint,  alleging  'Hhat  said  Eem  Valley  Bank  was  the 
owner  of  the  specific  bonds  here  involved."  The  fact  that 
he  did  so,  however,  utterly  fails  to  prove  rescission  or  re- 
pudiation. As  holder  of  the  pledged  bonds  it  was  his  duty 
to  protect  them  and  to  controvert  any  daim  made  by  third 
persons  claiming  ownership  or  seeking  to  obtain  possession 
of  said  bonds,  and  it  was  not  necessary  in  such  a  proceed- 
ing that  Williams  should  allege  and  prove  that  he  held  said 
bonds  merely  as  a  pledge.  As  pledgee  he  was  vested  with  a 
special  property  in  said  bonds  sufiScient  to  maintain  an 
action  against  third  persons  for  the  recovery  of  said  bonda 
(31  Cyc.  824;  Treadwell  v.  Davis,  34  Cal.  601,  [94  Am.  Dec. 
770];  Thompson  v.  Toland,  48  Cal.  99;  Merced  Bank  v. 
Price,  9  Cal.  App.  177,  [98  Pac.  383].)  Therefore,  the  alle- 
gations of  Williams  in  that  action  that  the  bank  was  the 
owner  of  said  bonds  was  in  accordance  with  the  law  and 
the  facts. 

[6]  Appellants'  contention  that  said  note  was  invalid 
because  it  was  not  a  joint  and  several  note,  as  Anderson 
had  directed  it  should  be,  is  also  without  merit.  Appellants 
knew  of  the  purpose  for  which  the  note  was  given,  and  as 
oflScials  of  the  bank  they  were  presumably  familiar  with  the 
form  of  the  note  signed  by  them.  They  afterward  recog- 
nized the  validity  of  the  note  by  listing  it  among  the  bank's 
assets  and  by  paying  interest  on  it  monthly  for  a  year  and 
a  half.  Furthermore,  it  is  not  apparent  wherein  appellants 
have  been  prejudiced  by  the  execution  of  a  several  note.  If 
it  had  been  a  joint  and  several  note  the  individual  defend* 
ants  under  the  law  could  have  been  called  upon  to  pay  the 
full  amount  of  the  note.  If  anybody  has  suffered  by  the 
oversight  it  is  the  bank's  creditors  and  not  the  appellants. 

[6]  Appellants  also  claim  that  the  sale  of  the  bonds  was 
not  valid  because  it  was  not  authorized  by  a  resolution  of 
the  board  of  directors,  but  that  it  was  made  merely  upon  an 
order  issued  by  the  superintendent  of  banks,  in  whom,  it  is 
claimed,  the  power  to  authorize  such  sale  was  not  vested. 
The  answer  to  that  is  that  it  does  not  appear  from  the  rec- 
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ord  whether  or  not  such  a  resolution  was  in  fact  passed, 
but  assuming  that  it  was  not  passed,  it  does  not  lie  with 
the  defendants  to  take  advantage  of  the  point,  for  the  rea- 
son that  as  payors  of  the  note  the  law  will  not  allow  them 
to  relieve  themselves  of  their  obligations  to  the  bank  because 
they,  as  directors  of  the  bank,  in  dealing  with  the  bank, 
may  have  willfully  or  otherwise  exceeded  their  lawful  au- 
thority. 

[7]  Appellants'  final  point  is  that  the  judgment  is  er- 
roneous because  it  merely  provides  for  the  recovery  of  the 
note  without  reference  to  the  security.  It  is  contended  that 
the  judgment  should  direct  that  the  security  be  sold  and  the 
proceeds  applied  to  the  payment  of  the  note.  The  author- 
ities, however,  do  not  support  appellants'  contention.  It 
has  been  repeatedly  held  that  in  the  absence  of  statute  or 
stipulation  to  the  contrary,  the  possession  of  pledged  prop- 
erty does  not  suspend  the  right  of  the  pledgee  to  proceed 
personally  against  the  payor  for  his  debt  without  selling 
the  pledge,  for  the  reason  that  the  security  is  only  collateral. 
(Jones  V.  Evans,  6  Cal.  App.  88,  [91  Pac.  532],  wherein  the 
authorities  are  reviewed.) 

Judgment  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  May  12,  1920,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  June  10,  1920. 

All  the  Justices  concurred. 
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[Civ.  No.  3192.     Second  Appellate  District,  Division  Two. — ^April  12, 

1920.] 

W.  S.  EDWARDS,  Respondent,  v.  GUARANTY  TRUST  & 
SAVINGS  BANK  (a  Corporation),  Executor,  etc.. 
Appellant. 

[1]  Gifts — Giving  of  Check — Nonacoeptancb  by  Drawee. — A  cheek, 
given  to  the  payee  as  a  gift,  and  presented  to  the  drawee  prior 
to  the  death  of  the  drawer,  and  not  accepted  or  paid  prior  to 
such  death,  but  payment  of  which  was  rejected  for  any  or  no 
reason,  does  not  constitute  a  valid  gift  inter  vivos  or  a  gift  causa 
mortis, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Vincent  B.  Vaughan  and  Lewis  Cruickshank  for  Appel- 
lant. 

P.  A.  Knight  for  Respondent. 

THOMAS,  J.— This  is  an  action  brought  by  plaintiflP 
against  defendant  aa  executor  of  the  estate  of  Benjamin 
Lezer  Liveson,  deceased,  on  a  ** rejected  claim,"  evidenced 
by  a  cheek  given  to  plaintiff  by  the  deceased  on  February 
28,  1916,  in  the  sum  of  four  thousand  dollars,  and  intended 
as  a  gift  to  plaintiff. 

From  the  record  it  appears  that  on  March  2,  1916,  the 
plaintiff  deposited  the  check  in  question  with  the  National 
Bank  of  Long  Beach  for  collection;  that  on  March  3,  1916, 
the  check  was  presented  to  the  bank  on  which  it  was  drawn, 
and  in  which  it  is  conceded  the  deceased  had  on  deposit  a 
♦  sum  approximating  nine  thousand  dollars,  and  by  said  bank 
payment  thereof  refused,  the  check  being  returned  marked 

1.  Check  as  subject  of  gift  by  maker,  notes,  26  Am.  Bep.  684; 
18  L.  B.  A.  855;  27  L.  B.  A.  (N.  S.)  308;  L.  B.  A.  1918C,  340. 

Chock  as  valid  gift  inttr  vivoa,  note,  Ann.  Gas.  1912A,  330;  as 
valid  gift  cauaa  mortis,  note,     10  Ann.  Cas.  475. 
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''signature  incorrect";  and  that  on  March  4,  1916,  Livesou, 
the  drawer,  died. 

The  case  was  tried  by  the  court  without  a  jury,  and  find- 
ings and  judgment  were  in  favor  of  the  plaintiff  as  prayed 
for.  The  appeal  is  from  the  judgment  so  entered,  on  the 
judgment-roll  alone.  [1]  There  is  just  one  point,  and  that 
one  of  law,  in  this  case.  The  question  with  which  we  are 
here  confronted  is:  Can  a  check,  given  to  the  payee  as  a 
gift,  and  presented  to  the  drawee  prior  to  the  death  of  the 
drawer,  and  not  accepted  or  paid,  but  payment  of  wVich 
was  rejected  for  any  or  no  reason,  constitute  a  valid  gift 
inter  vivos  or  a  gift  causa  mortist 

So  far  as  material  here,  the  court  found  as  follows:  That 
the  deceased  executed  and  delivered  the  said  check  as 
already  stated;  that  at  the  time  of  the  execution  thereof 
deceased  had  a  sum  in  excess  of  eight  thousand  dollars  in 
the  drawee  bank,  known  as  a  *'term  account";  that  the 
bank-book  evidencing  such  account,  in  the  possession  of 
deceased  at  and  prior  to  the  time  of  his  death,  showed  "that 
the  bank  reserved  the  right  to  require  on  term  deposits  six 
months'  notice  of  intention  to  withdraw";  that  said  bank 
refused  to  pay  the  check,  giving  as  the  sole  and  only  rea- 
son for  such  refusal  the  fact  that  the  signature  of  said 
Liveson  on  said  check  was  ''incorrect";  that  said  bank 
waived  the  provisions  requiring  six  months'  notice  of  inten- 
tion to  withdraw  from  the  funds  of  the  said  Benjamin  Lezer 
Liveson,  and  waived  the  presentation  of  the  pass-book;  that 
the  refusal  to  pay  said  check  was  not  caused  by  any  mali- 
cious intent  of  the  defendant;  and  that  said  signature  on 
said  check  was  not  incorrect. 

As  already  intimated,  the  proposition  which  confronts 
us  on  this  appeal  is,  whether,  under  the  record  here,  the 
intended  gift  to  plaintiff  had  become  complete  before  the 
drawer's  death,  or  whether  it  was  merely  inchoate.  If  the 
transaction  between  them  constituted  a  completed  gift,  the 
money  represented  by  the  check — it  being  conceded  here 
that  the  drawer  had  sufficient  funds  to  his  credit  in  the 
bank  to  meet  the  check — belonged  to  the  plaintiff,  and, 
under  the  facts  found,  and  under  this  assumed  state  of  facts, 
it  became  and  was  the  legal  duty  of  the  bank,  with  respect 
to  the  drawer  of  the  check,  at  least,  to  honor  the  same  when 
80  presented,  although  even  if,  for  our  present  purpose,  it 


Digitized  by  LjOOQIC 


88    Edwards  v.  Guailvnty  Trus'i-  etc.  Bank.    [47  Cal.  App. 

be  conceded  that  there  was  no  liability  on  the  part  of  the 
bank  to  the  holder  of  the  check.  On  the  other  hand,  if  the 
gift  had  not  been  perfected,  but  was  incomplete  at  the  time 
of  the  drawer's  death,  the  money  in  the  bank  belonged  to 
the  estate  of  decedent,  and  descended  to  his  heirs.  Under 
this  latter  assumption  the  plaintiff  cannot  recover. 

Counsel  for  respondent  in  his  brief  says:  "We  do  not 
know  of  any  case  in  the  United  States,  and  we  have  looked 
carefully,  where  the  point  involved  in  the  case  at  bar  has 
been  decided."  We,  too,  have  looked,  and  have,  we  think, 
found  much  law  in  opposition  to  the  position  taken  by  re- 
spondent here.  In  the  case  of  Provident  Institution  for  Sav- 
ings V.  Sisters  of  the  Poor,  etc.,  87  N.  J.  Eq.  424,  [100  Atl. 
894],  the  court  of  chancery  of  New  Jersey  had  before  it  a 
case  in  its  material  aspects  very  similar  to  the  case  at  bar. 
Mrs.  Bowdoin,  an  old  lady,  eighty-six  years  of  age,  had 
died  in  the  hospital.  The  day  before  her  death  she  gave 
a  check  to  the  defendant  in  that  case  for  three  thousand 
dollars.  On  the  same  day  the  check  was  given  it  was  pre- 
sented at  the  bank  upon  which  it  was  drawn,  and  payment 
was  refused,  not  absolutely,  but  until  investigation  could 
be  made.  The  old  lady  died  the  next  day,  and  before  any 
further  eflforts  to  collect  the  check  were  made.  The  court 
in  that  case — which  is  a  well-considered  case,  and  very 
illuminating  and  instructive — among  other  things  said:  "It 
is  well  settled  tliat  a  gift  cannot  be  effected  by  the  delivery 
of  a  check  upon  an  ordinary  bank  of  deposit  when  the 
drawer's  account  is  good  for  the  amount.  The  reason  is  that 
until  the  check  is  cashed  the  drawer  may  stop  payment.  In 
such  a  case  the  donative  purpose  may  be  absolute  when 
the  check  is  given,  and  ten  minutes,  or  ten  hours,  or  ten 
days  later,  at  any  time  before  the  check  has  been  cashed, 
such  donative  purpose  may  be  wholly  changed  and  abrO' 
gated.  The  fundamental  principle  of  the  law  of  gifts  is 
that  the  gift,  to  be  effective,  must  place  the  thing  donated 
beyond  the  control  of  the  donor.  Where  a  check  on  a  bank 
of  deposit  is  given  for  value,  it  often  operates  as  an  equi- 
table assignment,  but  such  is  not  the  case  where  a  check  is 
given  to  the  payee  as  a  pure  donation.  ...  It  cannot  be 
questioned  in  this  case  that  if  Mrs.  Bowdoin  had  given  a 
check  on  an  ordinary  bank  of  deposit,  no  gift  would  have 
been  effected  until  the  check  had  been  cashed.    Nor  does 


Digitized  by  LjOOQIC 


AprU,  1920.]     Edwards  v.  Guailvnty  Trust  etc.  Bank.    89 

it  make  any  diflference  what  may  delay  or  prevent  the 
check  from  being  cashed."  We  are  in  full  accord  with  this 
reasoning  and  the  conclusion  reached.  (See  note,  L.  B.  A. 
1918C,  340;  Foanvorihy  v.  Adams  (Ky.),  27  L.  R.  A. 
(N.  S.)  308;  Estate  of  Taylor  (Pa.),  18  L.  R.  A.  856.) 
Until  the  money  was  actually  paid  over  or  transferred  from 
liveson's  account  to  that  of  the  plaintiff  by  the  drawee  bank, 
the  gift,  whether  it  be  regarded  as  inter  vivos  or  catisa 
mortis,  would  be  revocable,  and  after  the  death  of  Liveson 
the  whole  transaction  would  have  stood  legally  as  an  incom- 
plete gift,  entirely  unenforceable,  at  law  or  in  equity. 
{Provident  Institution  for  Savings  v.  Sisters  of  the  Poo^, 
etc.,  supra.)  '*To  constitute  a  valid  gift  inter  vivon,  tlij 
purpose  of  the  donor  to  make  the  gift  must  be  clearly  and 
satisfactorily  established,  and  the  gift  must  be  complete  by 
actual,  constructive  or  symbolical  delivery,  without  power 
of  revocation."  (20  Cyc.  1193.)  In  order  to  accomplish 
this,  ''there  must  be  a  parting  by  the  donor  with  all  present 
and  future  legal  power  and  dominion  over  the  property." 
(20  Cyc.  1196;  Tracy  v.  Alvord,  118  Cal.  654,  [50  Pac.  757] ; 
PuUen  V.  Placer  County  Bank,  138  Cal.  169,  [94  Am.  St. 
Rep.  19,  66  Pac.  740,  71  Pac.  83] ;  Simmons  v.  Savings  Sod- 
ety,  31  Ohio,  457,  [27  Am.  Rep.  521].)  That  the  law  of 
this  state  is  as  stated  in  the  Provident  case,  supra,  will  be 
seen  by  a  perusal  of  that  and  the  other  cases  cited  therein, 
citing  and  quoting  from  the  California  cases  at  length. 

As  the  result,  therefore,  of  our  own  independent  search, 
we  are  confident  that  **the  great  weight  of  authority  sup- 
ports the  proposition  that  one  cannot  make  his  own  check 
.  .  .  the  subject  of  a  gift,  so  that,  in  the  absence  of  pay- 
ment, it  can  be  enforced  against  the  donor  or  his  representa- 
tives."    {Foxworthy  v.  Adams,  supra,  and  note  thereunder.) 

It  may  be  conceded  that  the  record  here  discloses  sufficient 
facts  so  that  we  may  infer  that  it  was  really  the  intention 
of  the  deceased  to  make  a  gift  of  the  money  on  deposit  in 
the  bank,  to  the  extent  of  four  thousand  dollars  to  plaintiff. 
Still,  as  was  said  in  the  case  of  Noble  v.  Oarden,  146  Cal. 
225,  [2  Ann.  Cas.  1001,  79  Pac.  883],  "however  much  we 
may  desire  to  carry  out  the  intention  of  the  deceased,  we 
cannot  do  so  in  this  case,  because  the  effect  would  be  to  hold 
valid   an   oral   testamentary   disposition   of   his   property," 
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which,  under  the  authorities,  as  we  have  seen,  cannot  legally 
be  done. 
Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred* 


[Civ.  No.  3184.    Second  Appellate  District,  Division  Two. — April  12, 

1^20.] 

MARKAR  H.   ZARTARIAN,   Respondent,   v.   AGAVNIE, 
ZARTARIAN,  Appellant. 

fl]  Divorce— Oboss-complaint — Grounds — Insufficient  Pleading. — 
Where  the  eross-eomplaint,  in  an  action  for  divorce  on  the 
grounds  of  cruelty  and  desertion,  details  the  facts  relating  to  the 
separation  of  plaintiff  and  defendant,  but  it  affirmatively  appears 
therefrom  that  a  cause  of  action  for  divorce  on  the  ground  of 
desertion  or  willful  neglect  had  not  accrued,  either  at  the  time  of 
the  filing  of  plaintiff's  complaint  or  of  defendant's  cross- 
complaint,  and  there  is  no  allegation  that  such  acts  resulted  either 
in  bodily  harm  or  injury  to  the  health  of  defendant,  or  a  reason- 
able fear  of  one  or  the  other,  such  cross-complaint  does  not  state 
facts  sufficient  to  constitue  a  cause  of  action  for  divorce,  and  a 
judgment  for  divorce  in  favor  of  the  defendant  is  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  P.  Wood,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Florence  L.  Stephens  for  Appellant. 

Arakelian  M.  Astor  for  Respondent 

THOMAS,  J. — In  this  action  plaintiff  sought  a  divorce 
from  the  defendant  on  two  grounds — cruelty  and  desertion. 
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Defendant  by  her  answer  denied  the  material  allegations  of 
the  complaint. 

Defendant  also  served  and  filed  a  cross-complaint,  in 
which  it  is  alleged,  among  other  things,  that  for  a  long  time 
after  the  marriage  of  the  parties  hereto  they  lived  together 
in  Boston,  Massachusetts,  during  which  time  plaintiff  carried 
on  and  maintained  a  prosperous  shoe-repairing  business  in 
that  city ;  that  during  such  time  plaintiff  upon  several  occa- 
sions ran  away  and  left  defendant,  and  that  he  finally  sold 
the  business  for  one  thousand  five  hundred  dollars,  and, 
taking  such  sum,  together  with  some  three  thousand  dollars 
which  he  had  in  the  bank  at  that  time,  left  **and  came  to 
California,  city  of  Los  Angeles,"  at  which  place  he  bought 
out  a  grocery  business.  That  some  time  after  plaintiff's  de- 
parture from  Boston,  defendant,  learning  his  whereabouts, 
"followed  the  plaintiff  to  the  city  of  Los  Angeles  about 
November  15,  1915,  and  there  effected  a  reconciliation,  and  ♦ 
lived  with  said  plaintiff  up  to  the  very  day  of  February 
12,  1916,  in  the  city  of  Los  Angeles";  that  plaintiff  and  de- 
fendant carried  on  said  grocery  business  together,  but  finally 
determined  that  it  was  not  paying,  whereupon  they  decided 
to  sell  out,  at  which  time  it  was  understood  that  both  of 
them  would  return  to  Boston;  that  at  plaintiff's  persuasion 
defendant  preceded  plaintiff  to  Boston,  leaving  Los  Angeles 
on  Pebruar}'  12,  1916,  in  accordance  with  the  understanding 
arrived  at,  fully  believing  that  she  would  be  followed  by  her 
husband  as  soon  as  he  sold  out  the  business;  that  the  busi- 
ness was  in  fact  subsequently  sold  by  plaintiff,  and  that 
plaintiff  did  not  go  to  Boston  as  agreed,  but  remained  in 
Los  Angeles,  there  opening  up  a  shoe-repairing  business. 
That  defendant  took  sick  while  in  Boston  after  so  returning 
to  that  city  from  Los  Angeles,  and  that  she,  ''being  without 
means,  was  unable  to  return  to  Los  Angeles,  and  was  com- 
pelled to  remain  in  Boston";  that  later  money  was  furnished 
her  by  friends,  and,  so  aided,  she  returned  to  Los  Angeles 
in  December,  1916,  but  that  **on  November  11,  1916,  while 
the  defendant  was  in  the  city  of  Baston,  waiting  for  plain- 
tiff to  come  on,  the  plaintiff  herein  filed  a  suit  for  divorce 
in  the  city  of  Los  Angeles,  against  the  defendant  herein,  on 
the  grounds  of  desertion."  Then  follows  a  recitation  of 
facts  showing  that  plaintiff's  net  earnings  from  his  shoe- 
repairing  business  were  ** about  fifty  dollars  per  week,"  and 
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"that  by  their  united  efforts  they  had  acquired  about  five- 
thousand  dollars  in  cash  before  coming  to  Los  Angeles,"  but 
that  the  whole  amount  thereof  was  in  plaintiff's  charge.  It 
is  further  shown  by  the  cross-complaint  that  the  issue  of 
the  marriage  of  the  parties  hereto  **was  one  daughter,  eight 
years  old";  that  while  the  defendant  was  sick  in  Boston, 
having  no  money  with  which  to  provide  for  said  daughter, 
she  sent  the  child,  through  the  assistance  of  a  mutual  friend, 
to  plaintiff  herein  in  Los  Angeles,  to  be  cared  for  by  him ;  and 
that  plaintiff  placed  the  said  child  in  the  Orphanage  Home 
at  Santa  Monica,  California.  Cross-complainant,  in  conclu- 
sion, alleges  that  she  is  wholly  dependent  upon  her  own 
labor  and  the  charity  of  her  friends  for  support ;  that  plain- 
tiff, since  defendant's  return  to  California  upon  recovery  of 
her  health,  has  refused  to  inform  her  of  the  child's  where- 
abouts, and  refuses  to  live  or  cohabit  with  her;  and  that  he 
has  threatened  her  life,  and  refuses  to  provide  for  her  in 
any  way  or  to  allow  her  to  return  to  his  house.  Then  fol- 
lows a  prayer  for  judgment  on  the  cross-complaint,  asking: 
(1)  For  a  division  of  the  common  property;  (2)  that  plain- 
tiff be  restrained  from  disposing  of  or  in  any  way  encumber- 
ing the  said  shoe-repairing  business  or  the  said  five  thousand 
dollars,  and  from  taking  away  the  said  child;  (3)  fifteen 
dollars  per  week  permanent  alimony  for  the  separate  main- 
tenance of  herself  and  child;  (4)  for  support  during  the 
pendency  of  the  action,  as  the  court  might  deem  proper; 
(5)  attorney's  fees  and  costs;  and  (6)  for  general  relief. 

Plaintiff,  by  his  answer  to  defendant's  cross-complaint, 
denies  some  of  the  material  allegations,  and  sets  up  the  de- 
fense that  **he  is  now  and  has  been  working  for  his  brother 
for  nine  dollars  per  week,"  and  that  that  is  all  he  earns. 

On  the  issues  thus  presented  the  case  was  tried.  Findings 
were  specifically  waived  by  the  parties.  There  is  some  doubt 
r.s  to  whether  this  can  be  legally  done;  but  that  point  is  not 
before  us,  and  we  therefore  refrain  from  any  discussion 
thereunder.  Omitting  formal  parts,  the  following  judgment 
was  entered:  "Therefore,  it  is  ordered,  adjudged  and  de- 
creed that  a  decree  of  divorce  be  granted  to  the  defendant 
against  the  plaintiff;  that  when  one  year  shall  have  expired, 
after  the  entry  of  this  interlocutory  judgment,  a  final  judg- 
ment and  decree  shall  be  entered,  granting  a  divorce  herein, 
wherein  and  whereby  the  bonds  of  matrimony  existing  be- 
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tween  said  plaintiff  and  said  defendant  shall  be  dissolved, 
and  at  that  time  the  court  shall  grant  such  other  and  fur- 
ther relief  as  may  be  necessary  to  complete  disposition  of 
this  action.  It  is  further  adjudged  that  the  minor  child  of 
the  parties,  named  Alice  Zartarian,  shall,  until  the  further 
order  of  the  court,  be  in  the  custody  of  the  plaintiff,  and 
the  plaintiff  is  directed,  until  the  further  order  of  the  court, 
to  keep  and  maintain  said  child  at  the  Los  Angeles  Orphans' 
Home,  at  815  El  Centro  Ave.,  Los  Angeles,  California." 

The  appeal  is  on  the  judgment-roll  alone,  and  "from  that 
part  of  the  interlocutory  judgment  rendered  by  the  above- 
named  court  in  the  above-entitled  action,  and  herein  entered 
on  the  tenth  day  of  December,  1917,  which  ordered,  ad- 
judged and  decreed  that  a  decree  of  divorce  be  granted  to 
the  defendant  herein  against  the  plaintiff  herein,  but  de- 
nied the  prayer  of  the  defendant  herein  for  alimony  and 
separate  maintenance  of  herself  and  minor  child,  and  which 
farther  adjudged  that  the  custody  of  said  minor  child, 
named  Alice  Zartarian,  be  given  to  plaintiff.*' 

Three  grounds  are  urged  by  appellant  for  the  reversal  of 
the  judgment:  (1)  That  the  judgment  is  not  supported  by 
the  pleadings;  (2)  that  the  court  erred  in  granting  relief 
inconsistent  with  the  case  made  by  the  pleadings  and  em- 
braced within  the  issues;  and  (3)  that  the  court  erred  in 
rendering  a  judgment  for  divorce  in  favor  of  the  defendant. 

[1]  Appellant  urges  in  support  of  the  first  point  that, 
the  trial  court  having  found  from  the  evidence  that  plaintiff 
was  not  entitled  to  a  divorce  from  defendant,  ''but  in  the 
face  of  the  allegations  of  defendant's  cross-complaint  and 
the  issues  raised  by  the  answer  thereto  and  the  relief  sought 
by  the  defendant,  the  court  adjudged  and  decreed  that  a 
decree  of  divorce  be  granted  to  the  defendant  against  plain- 
tiff"— granting  custody  of  the  child  to  plaintiff — ^the  only 
pleadings  pertinent  to  this  appeal,  since  plaintiff  was  denied 
relief  on  his  pleadings,  are  defendant's  cross-complaint  and 
plaintiff's  answer  thereto,  as  well  as  the  interlocutory  judg- 
ment. It  also  is  urged  that  the  cross-complaint  does  not 
state  a  cause  of  action  **on  the  ground  of  desertion,  or  any 
ground."  With  this  view  we  are  in  full  accord.  If  the 
cross-complaint  is  intended  to  allege  facts  upon  which  to 
base  a  cause  of  action  for  desertion  or  willful  neglect,  and 
even  though  we  concede,  without  so  holding,  that  it  does,  yet 
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it  conclusively  appears  upon  its  face  that  no  divorce  can  be 
based  thereon,  because  such  cause  of  action  had  not  accrued, 
either  at  the  time  of  the  filing  of  plaintiff's  complaint  or 
defendant's  cross-complaint.  (Sec.  107,  Civ.  Code.)  On 
the  other  hand,  if  the  facts  alleged  in  the  cross-complaint  be 
true — and  for  our  present  purposes  we  must  so  assume — 
still  we  are  of  the  opinion  that  the  cross-complaint  fails  to 
allege  facts  sufficient  to  constitute  a  cause  of  action  against 
the  plaintiff  for  extreme  cruelty,  as  contemplated  by  section 
94  of  the  Civil  Code.  **The  particular  facts  relied  on  as 
constituting  cruelty  should  be  set  forth  in  detail;  it  is 
not  sufficient  to  allege  cruelty  in  general  terms,  as  in  the 
language  of  the  statute.  However,  every  act  complained  of 
need  not  be  specifically  described;  it  is  enough  if  sufficient 
facts  are  alleged  to  establish  legal  cruelty  as  a  ground  for 
divorce.  .  .  .  The  acts  of  cruelty  should  be  alleged  with 
reasonable  certainty  as  to  time  and  place.  However,  the 
exact  day  and  place  of  the  occurrence  of  each  particular 
act  need  not  be  alleged;  and  where  the  conduct  complained 
of  is  continued  and  not  confined  to  any  particular  time  or 
locality,  a  specific  allegation  of  time  and  place  is  imprac- 
ticable and  should  not  be  required.  .  .  .  Since,  to  constitute 
a  ground  for  divorce,  cruelty  must  result  either  in  bodily 
harm  or  injury  to  the  health  or  a  reasonable  fear  of  one  or 
the  other,  eiiher  one  or  the  other  of  these  effects  of  the  mis- 
conduct on  the  complainant  must  he  alleged."  (Italics  ours.) 
(14  Cyc.  667  et  seq.;  Maloof  v.  Maloof,  175  Cal.  571,  [166 
Pac.  330];  MacDonald  v.  MacDonald,  155  Cal.  665,  [25 
L.  R.  A.  (N.  S.)  45,  102  Pac.  927] ;  Smith  v.  Smith,  124 
Cal.  651,  [57  Pac.  473] ;  Nelson  v.  Nelson,  18  Cal.  App.  602, 
[123  Pac.  1099] ;  Btjan  v.  Ryan,  33  Mont.  406,  [84  Pac. 
494]  ;  Claunch  v.  Claunch  (Tex.  Civ.  App.),  203  S.  W.  930.) 
There  is  nothing  in  the  cross-complaint  now  under  consider- 
ation which  brings  it  within  the  provisions  of  the  rule  just 
quoted,  and  particularly  does  it  contain  no  allegation  bring- 
ing it  within  the  portions  which  we  have  italicized.  There 
being  no  such  allegation,  then  it  is  clear  that  no  evidence 
could  legally  be  received,  even  if  offered,  in  support  of  such 
contention. 

Nothing  is  contained  in  the  judgment-roll  before  us  upon 
which  the  judgment  appealed  from  may  find  support.     This 
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being  true,  it  becomes  unneeessary  to  discuss  any  other  point 
raised. 
Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  2540.    €econd  Appellate  District,  Division  Two.— April  13, 

1920.] 

JAMES  B.  BLEDSOE,   Appellant,  v.   L.   C.   STUCKEY, 

Respondent. 

[1]  Pbomissobt  Note — Evidemcb  of  Indebtednbss — ^Varying  Terms 
BY  Parol. — In  an  action  to  collect  an  alleged  balance  due  on  a 
promissory  note,  in  the  absence  of  any  allegation  or  showing  of 
fraud  or  mistake,  it  is  error  to  permit  the  defendant  to  show  by 
parol  evidence  that  at  the  time  he  executed  the  note  in  question 
he  did  not  owe  the  plaintiff  the  amount  for  which  the  note  was 
given,  but  that  he  was  entitled  to  credit  on  the  note  for  the 
amount  of  certain  payments  made  prior  to  that  time. 

[2]  Id. — ^Receipt  of  Check  —  Payment  —  Presumption. — ^While  tho 
mere  receipt  of  a  check  by  the  creditor  does  not  operate  as  pay- 
ment, where  the  creditor  acknowledges  receipt  of  the  check,  does 
not  deny  that  he  cashed  it,  fails  to  return  it  or  make  any  protest 
of  nonpayment  to  the  debtor,  and  in  no  way  questions  the  trans- 
action, he  will  be  presumed  to  have  collected  the  money. 

[S]  Id. — Action  to  Collect  Alleged  Balance — Cross-complaint  fob 
Oveepaymbntb. — In  an  action  to  collect  an  alleged  balance  due 
on  a  promissory  note  given  in  payment  of  certain  cattle,  the  de- 
fendant may,  by  cross-complaint,  recover  from  the  plaintiff  any 
sum  paid  by  him  to  the  plaintiff  in  excess  of  his  indebtedness  on 
the  transaction. 

[4]  Id. — ^Demand  for  Overpayments  —  Pleading  —  Error  Without 
Prejudice. — In  an  action  to  collect  an  alleged  balance  due  on  a 
promissory    note    given    in    payment    of    certain    cattle,    a    cross- 

1.  Fraud  as  exception  to  rule  excluding  parol  evidence  to  vary 
written  contract,  generally,  notes,  6  L.  B.  A.  45,  46,  838;  17 
L.  B.  A.  272. 

2.  Payment  by  commercial  paper,  notes,  69  Am.  St.  Bep.  346;  85 
L.  B.  A.   (N.  B.)   1. 

4.  Becovery  of  money  paid  by  mistake,  notes,  50  Am.  Bep.  139; 
94  Ant  St.  Bep.  408. 
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complaint  to  recover  oyerpaymeots  on  account  of  such  indebtedness 
made  through  mutual  mistake  of  the  parties  fails  to  state  a  cause 
of  action  where  there  is  no  averment  of  either  demand  for  or 
nonpayment  of  the  overpajments  claimed  by  the  defendant;  but, 
under  section  4%  of  article  VI  of  the  constitution,  error  in  over- 
ruling a  general  demurrer  to  such  cross-complaint  must  be  dis- 
regarded where  it  is  apparent  that  such  error  was  without 
prejudice. 
[5]  It  — Failueb  to  Demand  Overpaymknts — Interest  Beoovskablb. 
Ie  the  absence  of  a  showing  that  the  plaintiff  willfully  or  wrong- 
fully received  the  overpay  men  ts,  the  subject  matter  of  the  defend- 
ant's cross-complaint,  and  no  demand  having  been  made  prior  to 
filing  the  cross-complaint,  defendant  was  not  entitled  to  interest 
on  the  amount  of  his  recovery  under  the  cross-action  prior  to  the 
date  of  filing  his  cross-complaint* 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Leslie  B.  Hewitt,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bledsoe  &  Phipps  and  Leonard,  Surr  &  Hellyer  for  Ap- 
pellant. 

A.  C.  Oalloway  for  Bespondent 

SLOANE,  J. — This  action  was  brought  to  recover  an 
alleged  balance  of  $313.30  on  a  promissory  note  for  $2,675, 
and  to  foreclose  a  chattel  mortgage  securing  the  same.  De- 
fendant by  his  answer  pleaded  payment  of  the  note  in  full, 
and  by  cross-complaint  seeks  to  recover  from  plaintiff  the 
sum  of  $546,  which  defendant  claims  to  have  paid  by  mis- 
take, in  excess  of  his  indebtedness  on  the  transaction.  The 
judgment  was  that  plaintiff  take  nothing  by  his  action,  and 
that  the  defendant  recover  the  amount  of  overpayment  al- 
leged in  his  cross-complaint. 

The  main  contention  on  the  appeal  is  as  to  the  application 
of  two  payments,  aggregating  $700,  made  by  defendant  to 
the  plaintiff  prior  to  the  execution  of  the  note  sued  on. 

The  transaction  out  of  which  the  entire  controversy  grows 
was  substantially  as  follows:  In  May,  1911,  an  agreement 
was  entered  into  between  the  parties  whereby  the  plaintiff 
sold  to  the  defendant  a  lot  of  cattle  and  all  of  plaintiff's 
interest  under  a  certificate  of  purchase  from  the  state  of 
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California  in  280  acres  of  land  in  Eem  County.  The  price  to 
be  paid  for  the  land  was  $400,  as  a  fixed  sam,  with  a  further 
payment  of  $600  if  plaintiff's  interest  in  a  portion  of  the 
tract  should  be  confirmed  by  the  courts  in  pending  litigation 
with  certain  adverse  claimants.  The  number  of  head  of 
livestock  purchased  was  not  specified  in  the  original  agree- 
ment, further  than  that  defendant  was  to  take  all  of  plain- 
tiff's  cattle  at  $22.50  per  head,  excepting  some  fifteen  or 
twenty  head,  which  plaintiff  reserved.  There  is  conflict 
in  the  evidence  as  to  how  many  head  of  cattle  were  actually 
sold  and  delivered  to  defendant. 

The  evidence  taken  on  the  trial  shows  that  at  the  date 
of  the  original  agreement  defendant  paid  to  appellant  on 
account  of  the  transaction  $200,  and  in  December  of  the 
same  year  the  further  sum  of  $500.  Subsequently,  on  Janu- 
ary 15,  1912,  by  way  of  an  adjustment  of  his  indebtedness, 
defendant  executed  the  promissory  note  sued  on,  for  the 
principal  sum  of  $2,675,  and  a  chattel  mortgage  securing  the 
same  on  120  head  of  the  cattle  purchased  from  plaintiff  and 
100  additional  cattle  of  his  own.  The  defendant  testified  that 
he  only  received  120  head  of  cattle  from  the  plaintiff,  and 
that  this  note  and  mortgage  for  $2,675  covered  the  price  he 
was  to  pay  for  them.  It  is  conceded  that  the  land  litigation 
was  determined  later  in  plaintiff's  favor,  and  that  defend- 
ant, subsequent  to  the  execution  of  the  note,  became  liable 
for  the  additional  $600  agreed  to  be  paid  for  the  land,  mak- 
ing a  total  liability  on  the  entire  transaction,  according  to 
defendant's  contention,  and  as  the  court  found,  of  $3,675. 
Defendant  claims  credit  on  this  amount  for  the  two  pay- 
ments aggregating  $700  made  prior  to  the  note  and  mort- 
gage, which,  if  allowed,  with  the  subsequent  payments  shown 
in  evidence,  would  leave  the  balance  in  defendant's  favor 
as  claimed  under  his  cross-complaint.  Plaintiff's  testimony 
is  to  the  effect  that  there  were  at  least  140  head  of  cattle 
sold  to  defendant,  besides  one  or  two  horses;  that  the  en- 
tire indebtedness  was  several  hundred  dollars  in  excess  of 
$3,675 ;  and  that  the  $700  paid  prior  to  the  execution  of  the 
note  and  mortgage  left  a  balance  of  $2,675  for  which  the  note 
was  given,  besides  the  contingent  balance  of  $600  on  the 
land. 

If  the  only  question  involved  was  the  sufiiciency  of  the 
evidence  to  sustain  the  findings  of  the  court,  we  would  be 
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compelled  under  this  conflict  in  the  testimony  to  uphold  the 
findings  under  the  contention  of  defendant  that  his  total 
indebtedness  amounted  to  only  $3,675,  and  that  he  was  en- 
titled to  credit  thereon  for  the  $200  and  $500  payments 
made  prior  to  the  execution  of  the  note.  [1]  But  it  is 
contended  on  behalf  of  appellant  that  the  admission  of  evi- 
dence of  these  prior  payments  as  applying  toward  the  satis- 
faction of  the  note  was  error.  This  testimony  was  objected 
to  by  appellant  on  the  ground  that  it  was  an  attempt  to 
dispute  the  terms  of  a  written  contract;  that  by  the  terms 
of  the  note,  executed  long  after  these  payments  were  made, 
it  was  stipulated  and  agreed  that  at  the  date  of  the  execu- 
tion of  the  note  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $2,675;  and  that  an  attempt  to  reduce  the  amount 
by  credits  arising  from  previous  transactions  between  the 
parties  was  varying  the  terms  of  a  written  instrument  by 
parol  evidence.  We  do  not  see  how  this  conclusion  is  to  be 
avoided.  The  execution  of  this  note  was  the  written  declara- 
tion, in  the  most  decisive  manner,  of  a  present  indebtedness 
of  $2,675.  It  was,  moreover,  a  stating  of  account  between 
the  parties.  {Kinley  v.  Thelen,  158  Cal.  175,  183,  [110  Pac. 
513].)  There  is  no  attempt  to  avoid  it  by  any  allegation 
or  showing  of  fraud  or  mistake ;  and  we  do  not  see  on  what 
theory  defendant  could  be  permitted  to  say  that  the  amount 
of  his  liability  was  not  what  the  note  called  for,  but  $700 
less  than  that  sum.  It  cannot  be  shown  by  parol  that  the 
sum  to  become  payable  under  the  terms  of  the  note  is  differ- 
ent from  that  specified,  nor  that  a  certain  prior  account  was 
to  be  deducted  from  the  note.  (Daniel  on  Negotiable  In- 
struments, sec.  81.)  Parol  evidence  cannot  prove  a  con- 
temporaneous condition  which  might  reduce  a  specified  sum 
payable  on  the  note.  (2  Parson  on  Bills  and  Notes,  p.  506.) 
In  Eaves  v.  Henderson,  reported  in  17  Wend.  (N.  Y.),  190, 
the  defendant  sought  to  set  off  on  a  suit  upon  his  promis- 
sory note  certain  amounts  due  him  on  account  with  the 
plaintiff  prior  to  the  execution  of  the  note.  The  court  held 
this  to  be  an  attempt  to  contradict  the  amount  expressed  in 
the  note,  and  that  the  evidence  was  inadmissible — even 
though  in  that  case  it  was  claimed  that  at  the  time  the  note 
was  executed  it  was  agreed  by  the  payee  that  the  items  of 
the  account  should  apply  on  the  note. 
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If  it  be  ar^ed  that  if  these  disputed  payments  of  $200 
and  $500  should  be  held  to  be  not  applicable  in  reducing  the 
amount  due  under  the  note  sued  on  they  at  least  represent  a 
liability  for  money  had  and  received  by  the  plaintiff  without 
consideration,  and  hence  recoverable  by  cross-complaint  in 
this  action,  the  answer  to  this  is  the  plea  of  the  statute  of 
limitations  set  out  in  plaintiff's  answer  to  the  cross-com- 
plaint these  payments  having  been  made  upward  of  four 
years  prior  to  the  filing  of  the  cross-complaint.  Of  course, 
the  payments  made  after  the  execution  of  the  note,  and 
properly  applicable  as  pajonents  thereon,  to  which  plaintiff 
also  pleads  the  statute  of  limitations,  are  not  subject  to  the 
bar  of  the  statute,  for  the  reason  that  they  applied  as  pay- 
ments as  of  the  date  of  their  receipt  by  plaintiff.  We  think, 
too,  in  further  bar  of  the  claim  that  these  two  payments  are 
applicable  in  reduction  of  the  amount  of  the  note  and  mort- 
gage, that  paragraph  2  of  defendant's  cross-complaint  is  in 
effect  an  admission  of  a  balance  of  indebtedness  owing  to 
plaintiff  at  the  time  of  the  execution  of  the  note  and  mort- 
gage of  $2,675.  This  indebtedness  being  evidenced  at  a 
date  long  after  the  payments  were  made,  they  clearly  can- 
not be  allowed  in  reduction  of  the  amount  so  admitted  to 
be  owing  by  the  cross-complainant  and  by  the  note  itself. 

Our  conclusion  on  this  point  is,  therefore,  that  on  Jan- 
nary  15,  1912,  defendant's  indebtedness  to  plaintiff  was 
fixed,  beyond  evasion  by  parol  evidence,  at  the  sum  of  $2,675, 
as  shown  by  the  note  of  that  date. 

It  also  appears  by  undisputed  evidence  that  subsequently, 
by  a  favorable  termination  of  the  litigation  on  the  land, 
the  further  contingent  sum  of  $600  became  due  from  de- 
fendant to  plaintiff.  This  last  amount,  as  the  admitted 
facts  show,  was  increased  by  certain  accruals  of  interest  and 
installments  on  the  land  to  the  sum  of  $692.  This  sum  was 
paid  on  April  19,  1915,  however,  thus  disposing  of  that 
item.  It  only  remains  to  be  seen  what  payments  are  prop- 
erly to  be  credited  on  the  promissory  note,  and  to  any  over- 
payment  which  defendant  may  be  entitled  to  recover. 

From  June  12,  1911,  to  October  27,  1914,  payments  were 
made  in  an  aggregate  amount  of  $3,000,  which,  it  clearly 
appears,  are  rightly  credited  to  defendant.  [2]  In  addi- 
tion to  proof  of  these  payments,  defendant  introduced  a  letter 
from  plaintiff  of  date  August  24,  1014,  in  which  the  latter 
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acknowledges  the  receipt,  on  or  about  that  date,  of  another 
check  from  defendant  for  $300.  None  of  the  witnesses 
seemed  to  have  a  very  distinct  knowledge  as  to  this  check, 
and  the  check  itself,  canceled  or  otherwise,  was  not  pro- 
duced. Defendant  had  no  definite  recollection  regarding  it, 
and  stated  that  he  did  not  know  whether  it  was  his  own 
check  or  one  drawn  in  his  favor  by  someone  else  and  in- 
dorsed over  to  plaintiff.  Plaintiff  does  not  deny  having  re- 
ceived it,  or  that  he  collected  on  it.  Appellant  is  supported 
by  the  authorities  cited  in  the  contention  that  the  mere  re- 
ceipt of  a  check  by  the  creditor  does  not  operate  as  pay- 
ment. But  in  a  case  where,  as  here,  the  creditor  acknowl- 
edges the  receipt  of  the  check,  does  not  deny  that  he  cashed 
it,  fails  to  return  it  or  make  any  protest  of  nonpayment  to 
the  debtor,  and  in  no  way  questions  the  transaction,  he  will 
be  presumed  to  have  collected  the  money.  The  court  was 
justified  in  crediting  the  defendant  with  the  amount. 

These  payments  applicable  on  the  defendant's  account  ag- 
gregate a  total  amount  of  $3,300.  The  total  sum  due  under 
the  terms  of  the  note,  including  interest  calculated  on  the 
basis  of  the  various  partial  payments,  is  $3,104.49.  This 
leaves  an  overpayment  of  $195.51  subject  to  recovery  under 
defendant's  cross-complaint,  if  properly  pleaded,  instead  of 
$546,  as  allowed  by  the  judgment. 

Appellant,  however,  contends  that  his  demurrer  to  the 
cross-complaint  should  have  been  sustained,  both  on  the 
ground  that  the  facts  pleaded  were  not  proper  matter  of 
cross-complaint,  and  on  the  ground  that  the  facts  alleged 
were  not  sufiicient  to  constitute  a  cause  of  action.  [8]  We 
think  the  facts  alleged  constitute  a  proper  cross-complaint. 
They  all  grew  out  of  a  transaction  of  which  the  note  sued 
on  in  the  main  action  was  a  part.  This  is  at  least  true  afl 
to  all  moneys  paid  by  defendant  to  plaintiff  on  which 
credits  are  herein  allowed  to  respondent.  Treating  the  land 
purchase  as  entirely  a  separate  transaction  from  the  liability 
arising  on  the  note,  as  contended  for  by  appellant,  it  ap- 
pears to  have  been  adjusted  separately  between  the  parties. 
The  $692  payment  made  April  19,  1915,  is  conceded  to  have 
been  in  settlement  of  the  balance  due  on  the  land  trade. 
All  the  other  payments  made  subsequent  to  the  execution 
of  the  note  were  properly  credited  thereon,  and  any  over- 
payment made  by  respondent  is  included  in  the  $1,000  pay- 
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ment  of  October  27,  1914,  which  was  admittedly  made  on 
the  note ;  and  the  claim  to  recover  the  amount  of  overpayment 
arises  on  an  overpayment  on  the  note — ^the  contract  sued 
on  in  plaintiff's  action.  In  any  event,  defendant's  action 
upon  his  affirmative  pleading  is  in  effect  for  money  had  and 
received  by  plaintiff,  and  arises  on  an  implied  contract  to 
repay.  The  facts  alleged  constituted  proper  matter  of 
counterclaim  under  subdivision  2  of  section  438  of  the  Code 
of  Civil  Procedure,  if  not  of  cross-complaint  We  see  no 
reason,  nor  any  prejudice  resulting  to  appellant,  to  prevent 
treating  it  as  a  counterclaim.  "It  is  not  what  a  pleading 
is  called,  but  the  facts  which  it  sets  up  that  determines  its 
character.  Its  character  and  sufficiency  will  be  determined 
by  the  court  from  the  facts  alleged  in  it."  {McDougdld  v. 
HiUet,  132  Cal.  155,  160,  [64  Pac.  278,  280] ;  Holmes  v. 
Bichet,  56  Cal.  307,  [38  Am.  Rep.  54] ;  Oregory  v.  Bovier, 
77  CaL  121,  [19  Pac.  232] ;  Meeker  v.  Dalton,  75  CaL  154, 
[16  Pac.  764].) 

[4]  The  demurrer,  for  want  of  facts  in  the  cross-com- 
plaint, however,  we  think  should  have  been  sustained.  There 
is  no  averment  of  either  demand  for  or  nonpayment  of  the 
overpayments  claimed  by  the  defendant.  There  is  nothing 
in  the  cross-complaint  to  indicate  that  the  excess  payments 
on  the  plaintiff's  demand  were  made  or  received  other  than 
through  mutual  mistake  of  the  parties.  As  is  said  under  a 
similar  state  of  facts  in  Dunham  v.  McDonald,  34  Cal.  A  pp. 
744,  [168  Pac.  1063] :  **He  does  not  allege  that  the  cross- 
defendant  had  any  better  knowledge  of  the  circumstances 
and  facts  than  he  had.  Under  such  circumstances  we  think 
that  a  demand  for  payment  was  a  prerequisite  to  the  filing 
of  the  cross-complaint.  ...  It  seems  too  clear  for  argu- 
ment that  it  was  necessary  also  to  show  by  appropriate  alle- 
gation in  the  cross-complaint  that  the  money  claimed  by  the 
defendant  of  the  plaintiff  had  not  been  paid."  While,  how- 
ever, the  overruling  of  plaintiff's  demurrer  was  error,  we 
think  it  was  error  without  prejudice,  and  may  be  disre- 
garded under  the  provisions  of  section  4^^  of  article  VI  of  the 
constitution. 

In  the  first  place,  the  failure  to  allege  nonpayment,  and 
perhaps,  also,  the  failure  to  allege  demand  before  bringing 
suit,  was  cured  by  defendant's  denial,  in  answer  to  the 
cross-complaint,  that  there  had  been  any  amount  paid  in 
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excess  of  the  balance  due  on  the  note  and  mortgage,  or  that 
there  was  any  amount  whatever  due  or  owing  the  defendant. 
"While  the  more  common  application  of  the  rule  of  curing 
defects  in  a  complaint  by  averments  in  the  answer  con- 
templates an  afiBrmative  allegation  in  the  answer  of  the  pre- 
cise fact  omitted  from  the  complaint  (Pomeroy  on  Remedies, 
sec.  579),  it  seems  to  have  been  the  practice  in  this  state  to 
treat  an  express  denial  by  answer  of  the  omitted  matter  as 
curing  the  omission.  {Vance  v,  Anderson,  113  Cal.  537, 
[45  Pac.  816] ;  Abner  Doble  Co.  v.  McDonald,  145  Cal.  641, 
[79  Pac.  369] ;  Flinn  v.  Ferry,  127  Cal.  648,  [60  Pac.  434].) 
This  rule  that  omitted  allegations  of  a  complaint  may  be 
aided  by  averments  in  the  answer  applies  even  though  a  de- 
murrer to  the  suiBSciency  of  the  complaint  has  been  erro- 
neously overruled.  (Daggett  v.  Oray,  110  Cal.  169,  [42 
Pac.  568] ;  Savings  Bank  v.  Barrett,  126  Cal.  413,  [58  Pac. 
914];  Krcling  v.  Kreling,  118  Cal.  413,  [50  Pac.  546]; 
Cohen  v.  Knox,  90  Cal.  266,  [13  L.  E.  A.  711,  27  Pac.  215] ; 
Donegan  v.  Houston,  5  Cal.  App.  632,  [90  Pac.  1073].)  More- 
over, the  cross-defendant  was  clearly  not  taken  at  a  disad- 
vantage or  in  any  way  prejudiced  by  failure  to  allege  non- 
payment of  money  he  denies  ever  having  received  or  owed; 
and  it  is  a  fair  presumption  that  it  would  have  been  a  futile 
act  on  the  part  of  defendant  to  have  demanded  payment  of 
this  claim  before  filing  his  cross-complaint.  This  is  not  a 
case  where  a  demand  was  a  necessary  prerequisite  to  the  ac- 
crual of  the  cross-defendant's  liability.  The  only  object  of 
the  demand  in  such  a  case  as  this  is  to  give  the  adverse 
party  an  opportunity  to  make  settlement,  if  he  desires,  with- 
out being  subjected  to  a  suit ;  and  where,  as  here,  the  action 
between  the  parties  is  already  pending,  and  the  cross-de- 
mand arises  from  the  same  transaction,  it  is  questionable  if 
a  demand  is  necessary  (Sharkey  v.  Mansfield,  90  N.  Y.  227, 
[43  Am.  Rep.  161]) ;  and,  in  any  event,  the  failure  to  plead 
it  is  of  trifling  consequence. 

[5]  We  are  of  the  opinion,  however,  that  in  the  absence 
of  a  showing  that  the  plaintiff  willfully  or  wrongfully  re- 
ceived these  overpayments  from  defendant,  and  no  demand 
having  been  made  prior  to  filing  the  cross-complaint,  defend* 
ant  was  not  entitled  to  interest  on  any  amount  of  his  re- 
covery under  the  cross-action  prior  to  the  date  of  filing  his 
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cross-complaint,  and,  as  already  indicated,  there  was  error 
in  crediting  certain  payments  on  the  note. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  retry  the  issues  as  to  amount  of  recovery  on  the 
cross-complaint. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  12,  1920. 


[Oiv.  No.  3354.    Firat  Appellate  Distriet,  DiviBion  Two.— April  18, 

1920.] 

FAIRMONT  CBBAMEEY  COMPANY  (a  Corporation), 
Appellant,  v.  LOS  ANGELES  ICE  &  COLD  STOR- 
AGE COMPANY  (a  Corporation),  Respondent. 

[1]   PLBDGE — <30NSIGNMENT   OT   GOODS    TO    FACTOR  —  RIGHTS    OF    BONA 

Tide  Pledges  fok  Value. — Where  ^ods  are  consigned  directly  to 
a  factor,  the  bill  of  lading  designating  him  as  the  consignee,  and 
upon  the  arrival  of  the  goods  and  his  securing  possession  of  them 
they  are  pledged  to  one  who  receives  them  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value,  the  real  owner  can- 
not set  up  his  title  to  defeat  such  pledge,  notwithstanding  the 
factor  obtained  possession  of  the  goods  from  the  carrier  without 
showing  a  bill  of  lading  and  going  through  the  usual  course  of 
business  and  the  pledgee  did  not  call  for  the  bill  of  lading  or 
acme  indicia  of  ownership  in  taking  the  goods  as  a  pledge,  but 
aeeepted  the  factor's  statement  that  he  was  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    L.  H.  Valentine,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  K.  Norton  and  Roy  V.  Rhodes  for  Appellant. 

Sidney  J.  Parsons  for  Respondent. 

LAN6D0N,  P.  J. — This  is  an  appeal  by  the  plaintiff  from 
a  judgment  against  it  rendered   in   an  action  for  conver- 
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fiion  of  a  carload  of  eggs.  When  the  action  was  first  tried 
judgment  was  rendered  for  the  plaintiff,  from  which  judg- 
ment the  defendant  appealed.  Upon  the  appeal  the  judg- 
ment was  reversed.  The  decision  upon  the  first  appeal  is 
reported  in  volume  33  Cal.  App,  414,  [165  Pac.  553].  The 
case  was  then  retried,  resulting  in  a  judgment  for  the  de- 
fendant, from  which  judgment  this  appeal  is  prosecuted. 

The  important  facts,  as  stated  on  the  first  appeal,  also 
appear  from  the  present  record  and  are  as  follows: 

On  June  17,  1913,  one  Fred  F.  Lamboum  was  engaged  in 
business  at  Los  Angeles  as  a  broker  selling  merchandise  on 
behalf  of  consignees  and  also  as  a  dealer  in  merchandise  on 
his  own  account.  He  had  been  in  business  for  several  years. 
In  August,  1913,  he  was  adjudged  a  bankrupt.  The  plain- 
tiff was  engaged  in  the  produce  business  at  Omaha,  Ne- 
braska, and  had  been  doing  business  with  Lamboum  as  a 
broker  since  April,  1911.  On  June  5,  1913,  Lambourn  tele- 
graphed plaintiff  that  he  had  sold  a  car  of  eggs.  The  tele- 
gram was  as  follows:  ''Sold  car  candled  current  receipts 
fifty-three  and  over  small  dealers  eighteen  cents  track. 
Wire  car  number  and  when  can  ship.'*  On  June  7,  1913, 
the  plaintiff  shipped  the  carload  of  eggs  thus  ordered  and 
made  the  consignment  directly  to  and  in  the  name  of  Lam- 
boum. The  car  arrived  at  Los  Angeles  on  June  17,  1913. 
When  the  merchandise  was  shipped  from  Omaha  a  bill  of 
lading  therefor,  showing  the  shipment  from  plaintiff  to 
Lamboum,  was  received  from  the  railroad  company,  and 
was  mailed  by  the  plaintiff  to  Lambourn.  According  to  the 
testimony  of  plaintiff's  sales  manager  this  was  done  that 
Lambourn  ''might  obtain  possession  of  the  eggs  for  the  pur- 
pose of  making  delivery  to  the  various  parties  to  whom  he 
had  sold  as  our  broker."  At  the  same  time  the  plaintiff 
forwarded  through  the  Omaha  National  Bank  to  that  bank's 
correspondent  in  Los  Angeles  a  draft  on  Lambourn  for 
$2,160,  the  purchase  price  of  the  eggs.  The  draft  was  not 
paid.  On  June  17,  1913,  Lambourn  informed  the  superin- 
tendent of  the  defendant  that  he  had  a  car  of  eggs  and 
wanted  a  loan  upon  it.  The  eggs  were  taken  into  the  posses- 
sion of  the  defendant  and  placed  in  its  warehouse,  and  defend- 
ant issued  to  Lambourn  a  warehouse  receipt  therefor. 
Thereupon,  on  the  same  day,  the  defendant  loaned  to  Lam- 
bourn two  thousand  three  hundred  dollars,  taking  his  not© 
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therefor,  together  with  an  agreement  pledging  the  car  of 
eggs  to  the  defendant  as  collateral  security  for  the  pay- 
ment of  the  note  and  any  other  liability  or  liabilities  of 
Lambourn  to  the  defendant,  ''due  or  to  become  due  or  that 
may  be  hereafter  contracted."  In  making  this  loan  the 
defendant  made  no  special  inquiry  as  to  the  ownership  of 
the  merchandise  and  did  not  see  or  ask  to  see  the  bill  of 
lading.  It  simply  accepted  Lambourn 's  statement  that  he 
owned  the  car  of  eggs.  It  had  no  knowledge  concerning  the 
ownership  of  the  property.  On  September  10,  1913  (after 
the  bankruptcy  of  Lambourn),  the  defendant  sold  the  eggs 
for  $2,880.  On  September  24,  1913,  the  plaintiff  made  a 
demand  for  the  same  upon  the  defendant,  claiming  to  be 
the  sole  owner,  and  offered  to  pay  storage  charges  on  the 
eggs.  Upon  these  facts  (the  statement  of  which  is  taken 
from  the  opinion  rendered  upon  the  first  appeal),  all  of 
which  also  appear  clearly  from  the  record  now  before  us, 
the  district  court  of  appeal  for  the  second  appellate  district, 
on  April  14,  1917,  decided  that  Lambourn  was  a  factor,  and 
as  such  had  ostensible  r.uthority  to  deal  with  the  goods  of 
the  principal  as  with  his  own  in  transactions  with  persons 
not  having  notice  of  the  actual  ownership.  (Civ.  Code,  sees. 
2026,  2369.)  The  appellate  court  also  decided  that  section 
2991  of  the  Civil  Code  was  applicable  to  the  facts  shown; 
that  the  eggs  were  consigned  to  Lambourn  to  be  transferred 
by  him  to  the  purchaser  of  the  same;  and  that  "in  the  mean- 
time they  could  not  be  identified  as  belonging  to  any  pur* 
chaser,  and  the  property  remained  in  possession  of  Lam- 
bourn for  the  purpose  of  making  those  transfers.'*  The 
opinion  upon  the  first  appeal  continues  further:  ''Counsel 
for  respondent  further  suggests  the  fact  that  the  defend- 
ant did  not  inquire  of  Lambourn  as  to  the  form  of  the  bill 
of  lading,  and  never  saw  that  document  until  the  day  of 
the  trial.  Therefore,  they  say,  that  as  to  them  Lambourn 
had  mere  possession,  and  that  appellant  cannot  in  any  sense 
be  said  to  be  a  pledgee  who  received  the  property  in  good 
faith  in  the  ordinary  course  of  business.  We  think  that  it 
was  not  necessary  for  appellant  to  examine  the  bill  of  lading. 
By  acting  upon  the  assumption  that  Lambourn  had  such  bill 
of  lading  and  without  examining  the  same  for  itself,  appel- 
lant took  the  risk  that  he  might  not  have  any  such  docu- 
ment   in    his   possession.    But   since   he   did   have   it,    the 
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case  is  the  same  as  if  appellant  had  examined  it  and  relied 
upon  the  evidence  obtained  by  its  own  inspection." 

[1]  In  so  far  as  the  facts  are  substantially  the  same  upon 
the  second  appeal  ajs  upon  the  first  appeal,  the  decision  upon 
the  first  appeal  is  the  law  of  this  case.  However,  appellant 
urges  upon  our  attention  two  additional  points  in  the  evi- 
dence upon  the  second  trial.     It  states  them  to  be: 

**1.  That  Lambourn  had  a  bond  up  with  the  railroad  com- 
pany so  that  he  might  obtain  cars  without  showing  a  bill  of 
lading  and  going  through  the  usual  course  of  business. 

**2.  Lamoreaux,  superintendent  of  cold  storage  for  the  de- 
fendant, testified  that  the  board  of  directors  of  the  L.  A. 
Ice  &  Cold  Storage  Company  had  adopted  a  policy  of 
transacting  business,  such  as  was  done  in  this  case  with 
Lambourn,  with  only  regular  customers  and  not  with  stran- 
gers. And  further  he  testified  to  the  effect  that  the  reason 
that  they  did  not  call  for  the  bill  of  lading  or  some  indicia 
of  ownership  in  taking  these  goods  as  pledge  for  the  loan, 
was  because  they  relied  upon  the  fact  that  they  were  deal- 
ing with  an  old  customer." 

It  is  contended  that  as  the  bill  of  lading  was  not  made 
**to  order"  and  was  not  negotiable,  therefore,  this  fact 
would  have  put  the  defendant  upon  notice  if  it  had  exam- 
ined the  same.  We  find  no  merit  in  this  contention.  The 
plaintiff  consigned  the  goods  directly  to  Lambourn  and  the 
bill  of  lading  designated  him  as  the  consignee.  It  is  true 
that  as  between  the  defendant  and  Lambourn,  this  bill  of 
lading  transferred  only  the  right  to  the  possession  of  the 
goods  and  not  the  full  title,  but  it  is  this  very  possession 
for  the  purpose  of  transferring  title  to  others  which  is  the 
basis  of  the  pledgee's  rights  under  section  2991  of  the  Civil 
Code.  It  is  true  that  because  the  bill  was  non-negotiable 
Lambourn  was  obliged  to  wait  until  he  secured  possession  of 
the  goods  before  pledging  them.  If  the  bill  had  been  nego- 
tiable, he  could  have  dealt  with  it  before  the  goods  arrived 
and  cut  off  all  equities,  but  he  did  not  attempt  to  do  this. 
He  did  not  negotiate  the  bill.  He  waited  until  the  goods 
arrived  and  properly  secured  possession  of  them,  because 
the  eggs  were  billed  to  him.  If  the  defendant  had  examined 
the  bill  of  lading,  it  would  have  discovered  nothing  which 
would  have  militated  against  its  rights  under  section  2991 
of  the  Civil  Code.    The  bill  of  lading  merely  showed  that 
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Lambourn  was  entitled  to  the  possession  of  the  eggs.  The 
limited  purpose  of  the  possession  did  not  appear  from  the 
bill  of  lading,  and  was  enforceable  only  as  between  the 
plaintiff  and  Lambourn,  or  parties  having  knowledge  of 
the  facts.  The  plaintiff  could  have  protected  itself  fully  by 
attaching  the  bill  of  lading  to  the  draft  which  it  sent  to  the 
bank  for  collection.     It  did  not  choose  to  do  this. 

The  matter  of  the  effect  of  the  non-negotiability  of  the 
bill  of  lading  is  atgucd  by  appellant  in  several  connections, 
but  the  discussion  herein  disposes  of  the  matter  in  its 
various  applications.  The  other  matter  urged  by  the  appel- 
lant we  consider  to  be  without  merit. 

The  judgment  is  aflQrmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied 
1^  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred. 


[Grim.  No.  719.    Second  Appellate  District,  Division  Two. — April  13, 

1920.] 

In  the  Matter  of  the  Application  of  F.  F.  GILLETT  for  a 
Writ  of  Habeas  Corpus. 

[1]  Arrest  and  Bail — Oonversion  in  Course  or  Employment— Es- 
sential or  Affidavit. — An  essential  of  an  affidavit,  to  justify  an 
order  of  arrest  under  subdivision  2  of  section  479  of  the  Code  of 
Civil  Procedure,  is  that  the  misappropriation  or  conversion  of  the 
property  occurred  in  the  course  of  the  defendant's  employment  as 
agent  of  plaintiff.  It  is  not  su£Scient  to  state  that  he  was  such 
agent  at  the  time  the  property  came  into  his  possession. 

£2]  Id. — Fraudulent  Conversion — ^Want  of  Knowledge  by  Affiant 
— SUFFiciENOY  OF  AFFIDAVIT. — An  affidavit  charging  fraudulent 
conversion  substantially  in  the  language  of  subdivision  4  of  sec- 
tion 479  of  the  Code  of  Civil  Procedure  is  insufficient  to  justify 
an  order  of  arrest,  where  it  is  apparent  therefrom  that  affiant  has 
no  personal  knowledge  of  how  or  why  or  when,  if  at  all,  defend- 
ant  disposed  of  plaintiff's  property. 
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PBOCEEDINQ  on  Habeas  Corpus  by  a  person  detained 
in  the  custody  of  the  sheriff  under  an  order  of  arrest  issued 
by  virtue  of  the  provisions  of  section  479  of  the  Code  of 
Civil  Procedure.    Petitioner  discharged. 

M.  M.  Meyers  and  John  P.  Hogan  for  Petitioner. 

No  appearance  for  Respondent 

SLOANS,  J, — The  petitioner  is  seeking  under  this  writ 
to  secure  his  discharge  from  the  custody  of  the  sheriff  of 
Los  Angeles  County.  The  sheriff  justifies  the  detention  of 
petitioner  under  an  order  of  arrest  issued  by  the  superior 
court  of  Los  Angeles  county  by  virtue  of  the  provisions 
of  section  479  of  the  Code  of  Civil  Procedure  for  arrest  and 
bail  in  civil  actions. 

It  is  contended  by  petitioner  that  the  affidavit  under 
which  the  arrest  was  ordered  is  not  sufficient  to  give  the 
court  jurisdiction  to  make  the  order. 

The  affidavit  purports  to  be  in  pursuance  of  subdivisions 
2  and  4  of  said  section  479.  Under  subdivision  2  it  is  ap- 
parently sought  to  charge  the  defendant  with  having  con- 
verted to  his  own  use  and  embezzled  money  or  property 
belonging  to  the  plaintiff,  while  the  same  was  in  defendant's 
custody  in  a  fiduciary  employment  as  agent  of  plaintiff, 
and  in  the  course  of  his  employment  as  such  agent.  Under 
subdivision  4  it  is  attempted  to  charge  the  defendant  with 
fraud  in  concealing  or  disposing  of  the  property  for  the 
detention  or  conversion  of  which  the  action  is  brought.  At 
any  rate,  if  the  affidavit  does  not  state  facts  bringing  the 
matter  within  these  provisions  of  the  subdivisions  named, 
it  is  wholly  and  hopelessly  futile. 

The  matters  alleged  in  the  affidavit,  so  far  as  they  are 
material  in  determining  the  objections  to  its  sufficiency,  are 
as  follows:  **R.  H.  Chappel,  being  first  duly  sworn,  deposes 
and  says:  I  am  the  Assistant  Treasurer  of  the  Standard 
Scale  &  Supply  company,  a  corporation,  plaintiff  herein; 
that  at  all  of  the  times  herein  alleged  the  property  here- 
inafter described  was  the  property  of  plaintiff  herein,  until 
the  fraudulent  conversion  of  the  money  arising  from  the 
sale  thereof  by  defendant,  with  whom  all  of  said  personal 
property   was  placed  by  plaintifi:*,  as  plaintiff's  agent.  .  .  . 
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That  defendant  herein,  at  times  actually  unknown  to  affiant 
and  plaintiff  corporation,  but  believed  to  be  on  or  about  two 
years  next  preceding  the  bringing  of  the  suit  herein,  did 
unlawfully,  wrongfully  and  fraudulently  convert  to  his  own 
use  and  dispose  of  and  sell  the  hereinbefore  described  personal 
property,  with  the  intent  to  cheat  and  defraud  plaintiff  of 
said  personal  property  and  the  value  thereof ;  that  defendant 
has  received  the  full  value  of  said  property  "i  money;  and 
has  unlawfully,  wrongfully  and  fraudulently  refused  to 
pay  to  plaintiff,  or  account  to  plaintiff,  for  said  money,  and 
no  part  of  the  money  so  received  therefrom  by  the  defend- 
ant has  ever  been  delivered  to  or  paid  to  plaintiff  ..." 

[1]  It  is  apparent  that  an  essential  of  an  affidavit,  to 
justify  the  order  of  arrest  under  subdivision  2,  is  that  the  mis- 
appropriation or  conversion  of  the  property  occurred  in  the 
course  of  the  defendant's  employment  as  agent  of  plain- 
tiff. The  fact  that  he  was  at  any  time  such  agent  is  only 
impliedly  stated,  by  referring  to  the  defendant  as  one  *'with 
whom  all  of  said  property  was  placed  by  plaintiff,  as  plain- 
tiff's agent."  This  averment,  such  sb  it  is,  refers  to  the 
time  when  the  property  was  intrusted  to  defendant.  The 
time  when  the  alleged  misappropriation  took  place  is  ex* 
pressly  declared  to  be  unknown  to  affiant  or  plaintiff,  and  is 
nowhere  intimated  that  the  fiduciary  relation  existed  at  that 
time,  or  that  the  acts  complained  of  were  in  the  course  of 
his  employment. 

[2]  As  to  the  averment  charging  fraudulent  conversion 
under  subdivision  4  of  the  section,  it  may  be  said  to  be  sub- 
stantially in  the  language  of  the  statute.  It  has  been  held 
that  an  affidavit  charging  the  acts  substantially  in  the  lan- 
guage of  the  statute  is  sufficiently  specific  if  the  allegations 
are  made  upon  affiant's  own  knowledge  of  the  facts.  {Mat- 
ier  of  Caples,  26  Cal.  App.  786,  [148  Pac.  795];  In  r« 
Keene,  34  Cal.  App.  263,  [167  Pac.  194].)  In  the  latter 
decision  the  court  says:  *'The  affidavit  upon  which  an  order 
of  arrest  in  a  civil  action  is  asked  need  not  state  the  eviden- 
tiary facts  upon  which  the  principal  fact  rests,  if  instead 
thereof  the  affidavit  follows  the  statute  and  declares  in  posi- 
tive terms  that  such  principal  fact  exists";  but  it  is  further 
added  in  the  opinion  that  ''this  is  subject  of  course  to  the 
qualification  that  if  the  facts  stated  in  the  affidavit  show 
that  necessarily  affiant  is  acting  only  on  information  and 
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belief  other  than  actual  knowledge,  then  the  evidentiary 
facts  must  be  stated."  The  affiant  in  this  case  describes 
himself  as  the  assistant  treasurer  of  the  plaintiff  corpora- 
tion, as  of  the  date  of  the  affidavit  It  does  not  appear 
how  far  back  his  connection  with  the  plaintiff  company  ex- 
tended, or  whether  he  had  any  personal  knowledge  of  its 
transactions;  and,  as  already  pointed  out,  he  expressly  avers 
that  the  alleged  wrongful  acts  of  defendant  occurred  "at 
times  actually  unknown  to  affiant  and  plaintiff  corporation, 
but  believed  to  be  on  or  about  two  years  next  preceding  the 
bringing  of  the  suit  herein."  How  long  prior  to  the  date 
of  the  affidavit  the  suit  was  begun  does  not  appear.  In  any 
event,  it  must  be  apparent  that  affiant  had  no  personal 
knowledge  of  how  or  why  or  when,  if  at  all,  defendant  dis- 
posed of  plaintiff's  property.  It  is  at  least  a  fair  pre- 
sumption that  if  he  had  no  knowledge  during  a  period  of 
more  than  two  years  after  the  happening  of  the  event  that 
there  had  been  a  conversion  of  plaintiff's  goods  he  was 
not  in  a  position  to  testify  on  his  own  knowledge  of  the 
manner  and  nature  of  the  conversion.  Such  presumption 
was  entertained  in  Ex  parte  Fkumoto,  120  Cal.  316,  [52 
Pac.  728],  where  it  is  said:  ''Several  of  the  statements  of 
fact  are  made  expressly  on  information  and  belief,  while 
many  others,  although  not  so  stated  in  terms,  are  of  a  char- 
acter which  could  in  their  nature  only  have  been  so  made, 
whereas  the  facts  upon  which  such  information  and  belief 
are  founded  are  in  no  instance  given.  In  this  the  affidavit 
fails  to  comply  with  one  of  the  express  requirements  of  the 
statute" — Code  of  Civil  Procedure,  section  481. 

It  is  difficult  to  understand  how,  even  on  the  most  positive 
statement  of  personal  knowledge,  the  bare  averment  that  the 
act  was  done  fraudulently  can  be  accepted  as  a  statement 
of  fact  in  support  of  an  order  of  arrest,  whereby  in  a  civil 
action  a  defendant  is  deprived  of  his  liberty,  when  the  same 
statement  would  constitute  an  insufficient  averment  of  the 
fraud  in  the  complaint  to  recover  the  money  or  property 
claimed  to  be  misappropriated.  {Heller  v.  DyerviUe  Mfg. 
Co.,  116  Cal.  127,  [47  Pac.  1016] ;  Truett  v.  Onderdonk,  120 
Cal.  581,  [53  Pac.  26].)  Fraud  is  the  gist  of  this  proceed- 
ing. Its  existence  should  be  determined  from  the  evidence 
stated,  and  not  as  a  conclusion  of  the  affiant.  "Where  no 
prosecution  for  perjury  would  lie  against  affiant,  predicated 
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upon  the  falsity  of  any  matters  set  forth  in  the  complaint, 
it  is  radically  insufficient."  {Peterson  v.  Neshitt,  11  Cal. 
App.  370,  [105  Pac.  133].)  In  Ex  parte  Fkumoto,  supra, 
the  court,  while  impliedly  conceding  that  allegations  of 
fact  made  in  the  words  of  the  statute  are  sufficiently  stated, 
in  disciLssing  the  requisite  proof  of  fraud  under  an  affidavit 
in  arrest  and  bail,  says:  *'It  is  not  enough  to  assert  such 
fraudulent  intent  in  general  terms.  Like  the  statement  of 
proof  of  a  cause  of  action  for  fraud,  the  specific  facts  relied 
on  must  be  shown,  that  the  court  itself  may  deduce  the 
fraud,  and  not  leave  the  question  of  the  sufficiency  of  the 
facts  to  be  passed  upon  by  the  party.  {Morris  v.  Talcoti, 
96  N.  Y.  107.)  If  this  is  so  in  cases  not  involving  the  liberty 
of  a  citizen,  a  fortiori  is  it  demanded  in  a  prosecution  like 
this.  Otherwise  the  party  is  constituted  the  arbiter  of  his 
own  rights.''  "A  warrant  of  arrest  cannot  be  issued  on 
hearsay,  nor  upon  any  statement,  however  positive,  founded 
upon  hearsay."  {Lay  v.  Superior  Court,  11  Cal.  App.  558, 
[105  Pac.  775].)  It  may  be  added  that  such  warrant  of 
arrest  cannot  be  made  upon  the  mere  statement  of  a  conclu- 
sion of  law. 

In  this  case  the  defendant,  petitioner  here,  seems  to  have 
come  lawfully  into  the  possession  of  the  property  involved. 
It  does  not  appear  when  it  was  delivered  to  him,  but  it  is 
admitted  that  for  a  period  of  two  years  or  upward  the 
plaintiff  corporation  had  had  no  knowledge  of  its  condition 
or  whereabouts,  or  the  circumstances  under  which  the  peti- 
tioner disposed  of  it.  It  would  be  the  establishment  of  a 
dangerous  precedent  to  permit  the  petitioner  here  to  be  de- 
prived of  his  liberty  upon  the  bare  statement  of  a  conclusion 
or  opinion  of  the  assistant  treasurer  of  the  company  that 
there  was  a  fraudulent  conversion  of  the  goods. 

The  petitioner  is  discharged. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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[Civ.  No.  8317.    Hrgt  Appellate  District,  DiviBion  One.— April   14, 

1920.] 

A.  L.  DIBBLE,  Respondent,  v,  SAN  JOAQUIN  LIGHT  & 
POWER  CORPORATION  (a  Corporation),  et  al..  Ap- 
pellants. 

[1]  Negligence— DBSTBUcnoN  or  Grain  by  PntE — ^Evidence — Prima 
Facie  Case — Rebxjttau — In  this  action  for  damages  for  the  de- 
struction by  fire  of  certain  grain  belonging  to  plaintifP,  the  evi- 
dence introduced  hj  plaintiff  made  out  such  a  prima  facie  ease 
as  called  upon  the  defendants  to  rebut  the  necessary  inferences 
arising  from  the  testimony,  and  the  motion  of  the  defendants  for 
a  nonsuit  was  properly  denied. 

[2]  Id. — CONNECTION  or  Workmen  With  DErENDANTS'  Business— 
Prima  Facie  Showing  or  PRiNaPAL  anb  Agent.— The  plaintiff, 
in  such  action,  having  shown  that  the  men  who  were  responsible 
for  the  starting  of  the  fire  appeared  at  the  time  to  be  engaged 
in  some  kind  of  work  connected  with  the  business  of  the  defend- 
ants, made  a  prima  facie  showing  of  the  existence  of  the  relation- 
ship of  principal  and  agent  between  the  corporation  defendants 
and  the  workmen,  which,  in  the  absence  of  evidence  to  the  con- 
trary, was  ample  to  support  the  findings  of  the  trial  eourt  that 
such  relation  existed  at  the  time  of  the  fire. 

[3]  Id.— Origin  or  Fire— iNrERENCB  rROM  Evidence.— While  there 
was  no  direct  evidence  in  this  case  as  to  the  origin  of  the  fire, 
the  trial  court  had  the  right  to  make  any  logical,  reasonable  de- 
duction, which  the  admitted  facts  and  the  undisputed  testimony 
permitted,  and  it  was  a  fair  inference  that  the  flames  which  de- 
stroyed plaintiff's  property  were  communicated  thereto  by  the  fire 
which  originated  on  the  right  of  way  of  defendants,  and  which 
had  its  origin  in  one  or  the  other  of  the  instrumentalities  used 
by  defendants'  employees  in  their  work. 

[4]  Id. — ^Failure  to  Extinguish  Fire.— The  employees  of  the  defend- 
ants were  guilty  of  gross  carelessness  in  not  properly  controlling 
and  extinguishing  the  fire  when  their  attention  was  directed  to 
the  probabilities  of  its  spreading,  it  having  at  the  time  been 
burning  in  tall,  dry  grass  which  extended  to  plaintiff's  field. 

[6]  Id. — Inferences  Drawn  bt  Trial  Court — Review  on  Appeal. — 
It  is  not  within  the  power  of  the  appellate  court  to  disregard,  or 
set  aside,  the  findings  of  the  trial  court  where,  as  against  the 
deductions  drawn  by  the  trial  court,  which  seem  eminently  reason- 

2.    Master's  liability  to  third  person   for  damage  by  fire  started 
by  servant,  notes,  AnzL  Gas.  1914A,  1102;  Ann.  Oaa.  1917B,  105i. 
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able,  DO  other  inferences  founded  on  facta  proved  in  tbe  case 
find  support. 
[6]  Id.— SuBEOGATiON — Assignment— PABTIE8 — Plbadino. — The  insur- 
ance company,  after  payment  of  the  loss  caused  by  the  negligence 
of  a  third  person,  being  subrogated  to  the  rights  of  the  insured  to 
the  extent  of  its  payment,  may  assign  that  right  to  the  insured; 
and  in  a  subsequent  action  by  the  insured  against  such  third 
person,  it  is  not  necessary  that  the  insurance  company  be  joined 
in  the  action,  either  as  plaintiff  or  defendant,  or  that  the  assign- 
ment by  the  insurance  company  to  plaintiff  be  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Oeo.  E.  Church,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Appellants. 

Goodfellow,  Eells,  Moore  &  Orrick  and  George  E.  Ford  for 
Bespondent. 

WASTE,  P.  J.— This  is  an  appeal  by  the  defendants  from 
a  judgment  awarding  plaintiff  damages  for  the  destruction 
by  fire  of  certain  grain  belonging  to  him,  caused  through  the 
negligence  of  the  defendants.  The  ease  was  tried  before  the 
court  without  a  jury.  It  was  stipulated  that  if  judgment 
went  against  one  of  the  defendants,  it  might  be  entered 
against  both  of  them.  At  the  conclusion  of  plaintiff's  case, 
the  defendants  moved  for  a  nonsuit.  The  motion  was  de- 
nied, whereupon  the  defendants  declined  to  offer  any  evi- 
dence. The  findings  of  the  trial  court  followed  the  allega- 
tions of  the  complaint.  In  seeking  a  reversal  of  the 
judgment  the  appellants  urged  two  grounds — ^first,  the  insuffi- 
ciency of  the  evidence  to  justify  the  findings  and  the  judg- 
ment based  thereon,  and,  second,  that  the  plaintiff  is  not 
the  real  party  in  interest  in  this  action,  at  least  to  the 
amount  of  $3,025.60. 

It  is  admitted  that  the  plaintiff  was  the  lessee  of  certain 
lands  upon  which  he  had  grown  a  crop  of  wheat  and  barley. 
The  defendants  owned  and  maintained  a  right  of  way,  ad- 
jacent to  the  land  of  plaintiff,  over  which  it  operated  a 
power  line.  Prora  the  testimony  of  Mr.  McCabe,  who  was 
called  as  a  witness  on  behalf  of  the  plaintiff,  it  appears  that 
on  the  afternoon  of  June  8,  1915,  he  was  passing  along  the 

47  Oftl.  App.— « 
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county  road,  which  was  located  a  few  feet  westerly  from 
the  power  line.  Two  men,  Schultz  and  Moore,  were  at  that 
time  in  view.  One  of  them  waa  in  the  act  of  descending 
from  one  of  the  poles,  supporting  the  power  line,  w^hile  the 
other  was  on  the  ground  near  the  foot  of  the  pole.  A  team 
and  wagon,  which  McCabe  identified  as  belonging  to  the 
defendant  power  corporation,  was  standing  near  by.  A 
small  fire,  three  or  four  feet  across,  was  then  burning  in 
the  tall,  thick,  dry  grass  which  extended  to  plaintiff's  field, 
a  distance  of  about  two  hundred  feet,  and  in  which  plain- 
tiff's grain  was  standing  and  ready  for  the  harvest.  The 
wind  was  at  that  time  blowing  from  the  fire  in  the  direc- 
tion of  plaintiff's  field.  About  twenty  feet  from  the  place 
where  the  fire  was  burning,  and  so  situated  that  the  wind 
would  carry  sparks  from  it  toward  the  fire,  MeCabe  ob- 
served a  fire-pot,  with  what  seemed  to  be  coals  of  fire  in  it. 
What  appeared  to  be  a  torch,  such  as  is  used  by  plumbers, 
was  lying  just  where  the  blaze  was  started.  The  fire  at  this 
time  could  have  been  readily  extinguished.  When  McCabe 
approached,  the  two  men  were  standing  near  it  with  sacks 
or  cloths  in  their  hands.  McCabe  said,  *'Boys,  if  you  ain't 
careful,  you  will  have  a  big  fire  here  on  your  hands,"  to 
which  one  of  the  men  replied,  **  Never  mind,  partner,  we 
will  attend  to  the  fire."  Neither  of  the  men,  however,  made 
any  attempt  to  extinguish,  or  stay,  the  spread  of  the  fiames, 
which,  owing  to  an  increasing  wind,  almost  immediately 
spread  rapidly  until  they  reached  and  consumed  plaintiff's 
grain. 

[1]  It  is  the  contention  of  the  appellants  that  this  evi- 
dence was  wholly  insuflScient  to  prove  that  the  fire  in  ques- 
tion was  started  by  the  negligence  of  the  defendants,  or 
that  it  was  permitted  to  spread  and  reach  the  grain  upon 
plaintiff's  land,  because  of  any  carelessness  whatever  on  the 
part  of  defendants,  or  either  of  them.  We  are  of  the  opin- 
ion, however,  that  the  plaintiff  made  out  such  a  prima  facie 
case  as  called  upon  the  defendants  to  rebut  the  necessary 
inferences  arising  from  the  testimony,  and  that  the  motion 
for  a  nonsuit  was  properly  denied. 

[2]  Appellants  first  argue  that  as  there  was  no  direct 
testimony  that  either  Schultz  or  Moore  were  employed  by 
the  defendants,  and  no  evidence  as  to  the  kind  of  work 
they  were  doing  at  the  time  of  tlie  i^re,  they  may  have  been 
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strangers  to  the  defendants  and  not  in  any  way  connected 
with  them.  This  contention  cannot  be  upheld.  The  men 
appeared  to  be  engaged  in  some  kind  of  work  connected 
with  the  business  of  the  defendants.  They  were  working 
on  the  right  of  way  of  defendant's  power  line.  One  of  them 
was  descending  from  one  of  the  power  line  poles.  The 
other  was  close  at  hand.  No  other  men  were  in  sight.  The 
implements  for  their  work  were  scattered  about.  The  fire- 
pot,  the  torch,  and  the  wagon  and  team,  were  all  indicia 
of  their  employment.  The  facts  were  suflScient,  in  our  judg- 
ment, to  make  a  prima  facie  showing  of  the  existence  of 
the  relationship  of  principal  and  agent  between  the  corpora- 
tion defendants  and  the  workmen,  which,  in  the  absence  of 
evidence  to  the  contrary,  was  ample  to  support  the  findings 
of  the  trial  court  that  such  relation  existed  at  the  time  of 
the  fire.  (1  Labatt  on  Master  and  Servant,  sec.  22,  pp.  69, 
73.)  The  fact  that  one  is  performing  work  and  labor  for 
another  is  prima  facie  evidence  of  an  employment  and  sup- 
ports a  presumption  that  such  person  is  the  servant  and 
employee  of  the  other,  in  the  absence  of  evidence  to  the  con- 
trary. {King  v.  Hercules  Powder  Co.,  39  Cal.  App.  223, 
[178  Pac.  531] ;  Indiana  etc.  By.  v.  Adamson,  114  Ind.  282, 
[15  N.  E.  5] ;  Waaler  v.  Great  Northern  By.  Co.,  22  S.  D. 
256,  [18  L.  R.  A.  (N.  S.)  297,  117  N.  W.  140] ;  BoUnson 
V.  Doe,  2SA  Mass.  319,  [112  N.  E.  1007] ;  Bush  v.  Southern 
By.,  63  S.  C.  96,  [40  S.  E.  1029] ;  Hcrwell  v.  Mandelhaum 
cfe  Sons,  160  Iowa,  119,  [Ann.  Cas.  1915D,  349,  140  N.  W. 
397].) 

[3]  Appellants  also  claim  that  there  is  no  evidence  to 
show  that  the  employees  in  question  either  started  the  fire 
or  failed  to  extinguish  it,  or  that  they  negligently  permitted 
it  to  spread.  While  it  is  true  there  is  no  direct  evidence  as 
to  the  origin  of  the  fire,  the  trial  court  had  the  right  to 
make  any  logical,  reasonable  deduction,  which  the  admitted 
facts  and  the  undisputed  testimony  of  the  witness  McCabe 
permitted.  {Davis  v.  Hearst,  160  Cal.  143,  176,  [116  Pac. 
530].)  It  ijs  a  fair  inference  that  the  flames  which  de- 
stroyed plaintiff's  property  were  communicated  thereto  by 
the  fire,  which  originated  on  the  right  of  way  of  defendants, 
and  which  had  its  origin  in  one  or  other  of  the  instrumen- 
talities used  by  defendants'  employees  in  their  work.  {Beu- 
ter  V.  San  Pedro  etc.  Co.,  37  Cal.  App.  277,  283,  [174  Pac. 
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927] ;  St.  Paul  Fire  etc.  Co.  v.  Southern  Pacific  Co,,  30  Cal. 
App.  140,  142,  [157  Pac.  247] ;  Fay  v;  Cox,  45  Cal.  App.  696, 
f  188  Pac.  623] ;  Toledo  etc.  Co.  v.  Fenstermaker,  163  Ind.  534, 
[72  N.  E.  561,  562] ;  Rovndtree  v.  Mt.  Hood  etc.  Co,,  86  Or. 
]47,  [168  Pac.  61].)  [4]  It  is  equally  clear  to  us  that 
the  employees  of  defendants  were  guilty  of  gross  carelessness 
in  not  properly  controlling  and  extinguishing  the  fire  when 
their  attention  was  directed  by  McCabe  to  the  probability 
of  its  spreading.  It  was  burning  in  tall,  dry  grass  near  the 
adjacent  fields  of  stubble  and  grain,  and  it  should  not  have 
required  any  warning  to  apprise  them  of  this  imminent 
danger. 

[5]  The  deductions  drawn  by  the  trial  court  are  not 
illogical,  or  inherently  unsound,  either  as  to  the  employ- 
ment of  Schultz  and  Moore  or  as  to  the  origin  and  source 
of  the  fire.  Whether  or  not  the  workmen  were  the  servants 
of  the  power  company  was  so  peculiarly  within  the  knowl- 
edge of  the  defendants  that  the  plaintiff  was  not  required 
to  make  as  strong  showing  in  that  regard  as  might  have 
been  otherwise  required.  As  against  the  deductions  drawn 
by  the  trial  court,  which  seem  eminently  reasonable,  no 
other  inferences  founded  on  facts  proved  in  the  case  find 
support.  It  is  not  within  the  power  of  this  court  to  disre- 
gard or  set  aside  the  findings  thus  supported.  (Ryder  v. 
Bamberger,  172  Cal.  791,  799,  [158  Pac.  753];  County  of 
Alameda  v.  Tieslau,  44  Cal.  App.  332,  [186  Pac.  398].) 

On  cross-examination  of  the  plaintiff  it  was  developed  that 
the  grain  was  insured  against  fire  in  the  Hartford  Piro  In- 
surance Company,  which  paid  plaintiff  $3,025.60,  thu 
amount  due  under  its  policy.  On  redirect  examin&don 
plaintiff  established  that,  before  the  commencement  of  the 
action,  the  insurance  company  assigned  to  the  plaintiff  all 
rights  and  causes  of  action  against  the  defendants  arismg 
out  of  loss  or  damage  occasioned  by  the  fire.  A  written 
assignment  was  admitted  in  evidence  over  the  contentio*.*  of 
the  defendants,  the  objection  being  that  the  cause  of  action 
was  not  assignable  and  that  the  assignment  had  not  been 
pleaded.  The  defendants  then  made  application  to  the  court 
to  amend  their  answer  by  setting  up  a  further  defense, 
which,  in  substance,  was  that  the  action  had  not  been  brought, 
and  was  not  being  prosecuted,  in  the  name  of  or  by,  the 
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real  party  in  interest.  The  court  denied  the  application  to 
amend. 

Appellants  complain  of  the  act  of  the  court  in  admitting 
the  assignment  in  evidence  and  its  further  action  in  refusing 
permission  to  file  the  amendment  to  the  answer.  [6]  Their 
contention,  first,  is  that  the  insurance  company,  upon  the 
payment  of  the  loss  of  the  plaintiff,  was  subrogated  to  plain- 
tiff's rights,  and  became  the  real  party  in  interest  to  the 
extent  of  its  payment,  and  that  the  cause  of  action  which 
the  insurer  had,  because  of  its  subrogation  to  the  rights  of 
plaintiff,  was  not  assignable.  Appellants  seek  to  invoke  the 
ru2e  of  law  relating  to  actions  for  death  or  personal  injuries, 
and  for  damage  to  property  under  statutes  different  from 
ours.  Section  954  of  the  Civil  Code  has  affected  a  change 
in  the  common-law  rule  of  the  nonassignability  of  choses 
in  action.  One  arising  out  of  either  the  violation  of  a 
right  of  property  or  one  arising  out  of  an  obligation  or 
contract  may  now  be  transferred.  {Stapp  v.  Madera  Canal 
A  Irr.  Co.,  34  Cal.  App.  41,  46,  [166  Pac.  823].) 

The  next  point  urged  by  appellants  is  that  the  insurance 
company  should  have  been  joined  in  the  action,  either  as 
plaintiff  or  defendant.    We  find  no  merit  in  this  contention. 

It  was  not  necessary  even  that  the  assignment  by  the  insur- 
ance company  to  the  plaintiff  should  have  been  pleaded. 
The  insurer  merely  had  a  cause  of  action  arising  by  way 
of  subrogation  or  equitable  assignment.  {Caledonia  Ins,  Co. 
v.  Northern  Pacific  Ry.  Co.,  32  Mont.  46,  49,  [79  Pac.  544].) 
This  assignment  by  operation  of  law,  and  the  reassignment 
by  the  company  to  plaintiff,  left  the  claim  as  it  was  origi- 
naUy  and  involved  probative  matters  that  had  no  place  in 
the  pleading.  {Zany  v.  Rawhide  Oold  Min.  Co,,  15  Cal.  App. 
373,  377,  [114  Pac.  1026].)  The  action  was,  therefore,  prop- 
erly commenced  by  the  plaintiff  alone. 

The  judgment  is  afiirmed. 

Richards,  J.,  and  Knight,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred. 
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[4Min.    No.    693,    Second   Appellate   District,    Division    Two. — April 

14,  1920.] 

THE    PEOPLE,    Respondent,    v.    LEWIS    H.    OILMAN, 

Appellant. 

•[1]  Criminal  Law — Mubdkb  of  Arrestino  Oppickr — Contemporanb- 
ous  Attempt  on  Lives  of  Others — Ees  Gestae — Evidence. — 
In  this  prosecution  for  the  murder  of  a  special  deputy  sheriff, 
who  was  shot  and  killed  hj  the  defendant  after  he  had  taken 
the  latter  into  custody  for  committing  a  breach  of  the  peace,  the 
fact  that  the  defendant,  without  a  moment's  hesitation  or  delay, 
rushed  from  the  scene  of  the  first  shooting,  in  an  attempt  upon 
the  lives  of  members  of  the  family  in  whose  presence  he  had  com- 
mitted the  ])reach  of  the  peace  for  which  he  was  taken  into  cus- 
tody, was  competent  evidence  tending  to  show  that  the  motive 
which  impelled  him  in  both  instances  was  anger  and  resentment 
growing  out  of  the  previous  quarrel  and  altercation  in  which 
they  had  all  participated. 

[2]  Id. — Sesistance  to  Unlawful  Arrest  —  Homicide  —  Deorex  of 
CfRiMX. — To  admit  the  application  of  the  doctrine  that  where  in 
resistance  of  an  illegal  arrest  the  extreme  of  taking  the  life  of 
the  officer  is  resorted  to,  the  homicide  cannot  at  most  be  more 
than  manslaughter,  there  must  be  evidence  not  only  that  there 
was  an  illegal  arrest,  but  that  the  killing  was  done  in  actual 
resistance  to  the  act  of  making  the  arrest  or  maintaining  the 
illegal  custody  of  the  defendant 

[3]  Id. — ^Verbal  Notice  of  Arrest  for  Misdemeanor — Killing  of 
Officer. — A  person  who  is  merely  formally  restrained  by  a  verbal 
notice  that  he  is  under  arrest  for  a  misdemeanor  cannot  respond 
by  shooting  to  death  the  officer  and  escape  the  charge  of  murder 
on  the  ground  that  he  was  protecting  his  liberty  from  illegal 
restraint. 

[4]  Id. — Submission  to  Arrest — Subsequent  Homicide — Degree  of 
Crime — Instructions. — The  defendant  having  submitted  to  the 
arrest  and  thereafter,  while  out  of  the  physical  control  of  the 
ofScer,  having  shot  and  killed  the  latter,  the  trial  court  properly 
refused  an  instruction  in  behalf  of  the  defendant  to  the  effect 
that  where  the  evidence  shows  a  homicide  is  committed  in  resist- 
ing an  unlawful  arrest,  the  ground  of  conviction  is  limited  to 
manslaughter. 

2.    Homicide    in    resisting    arrest,    notes,    66    I«.    B.    A,    353;    83 
L.  S.  A.   (K.  S.)    143. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.    T.  L.  Lewis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Shreve  &  Shreve  and  Geo.  H.  Shreve  for  Appellant. 

U.  S,  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,  and  Thomas  A.  Wood  for  Respondent. 

SLOANE,  J. — The  defendant  and  appellant  was  convicted 
before  a  jury  in  the  superior  court  of  the  county  of  San 
Diego  of  murder  in  the  first  degree. 

The  circumstances  leading  up  to  the  tragedy  were  sub- 
stantially as  follows:  The  defendant  and  his  wife,  on  the 
morning  of  May  17,  1919,  w^ere  in  the  kitchen  of  their  house 
on  the  outskirts  of  the  village  of  La  Mesa.  Just  across  the 
street  lived  a  family  by  the  name  of  Parks.  One  Miller,  the 
brother  of  Mrs.  Parks,  on  the  occasion  in  question,  fired  his 
shotgun  at  a  rabbit  in  the  distance.  The  defendant  and  his 
wife,  startled  by  the  shot,  and  appearing  to  think  the  shot 
was  aimed  in  their  direction,  ran  out  of  the  house  and,  ap- 
proaching Miller,  who  had  fired  from  the  Parks'  grounds, 
accused  him  of  shooting  in  the  direction  of  and  into  def end- 
ant 's  house.  The  parties  thereupon  engaged  in  an  alterca- 
tion over  the  matter.  Miller  disclaiming  shooting  in  the 
direction  of  the  house.  Different  members  of  the  Parks 
family  came  upon  the  scene,  and  the  testimony  is  to  the 
effect  that  defendant  became  much  excited  and  very  abusive. 
During  the  altercation  the  decedent,  Fay,  who  was  a  special 
deputy  sheriff,  came  upon  the  scene  of  action.  He  an- 
nounced that  he  was  an  officer.  The  defendant  demanded 
the  arrest  of  Miller  for  unlawful  shooting.  Miller  then  ex- 
plained that  he  had  been  shooting  at  a  rabbit,  and  pointed 
out  to  Fay  the  place  from  which  he  shot,  the  location  of 
the  rabbit,  and  the  direction  of  the  shots.  Miller's  state- 
ment, according  to  the  testimony  of  the  People's  witnesses, 
greatly  angered  defendant,  and  he  applied  a  number  of  very 
offensive,  vulgar,  and  opprobrious  epithets  to  Miller  and 
other  members  of  the  Parks  family,  in  the  presence  and 
hearing  of  Fay  and  the  women  and  children  of  the  Parks 
family.  The  language  and  conduct,  as  testified  to  on  the 
part  of  the  People,  clearly  constituted  a  breach  of  |ho  peafle> 
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Fay  then  ordered  Gilman  from  the  premises,  and  apparently 
took  him  into  custody,  leading  him  away  toward  defendant's 
own  home.  On  approaching  the  house,  defendant  went  in 
advance  of  Fay  and  defendant's  wife,  who  had  accompanied 
them  back  from  the  scene  of  the  altercation,  and  entered 
the  house,  while  Fay  remained  on  the  porch  or  just  in  front 
of  the  steps  on  the  outside.  In  a  very  short  time  defendant 
reappeared  with  a  revolver  in  his  hand  and  immediately 
opened  fire  upon  Fay,  shooting  him  twice  and  killing  him 
instantly.  He  then,  without  stopping,  hurried  across  the 
street  toward  the  Parks'  home,  where  Mrs.  Parks  and  her 
mother  and  the  children  were  standing  outside.  He  fired 
the  pistol,  and  the  women  and  children  ran.  He  overtook 
Mrs.  Parks,  tried  to  shoot  her,  but  she  diverted  the  shot  by 
grasping  his  arm.  He  then  threw  her  to  the  ground  and 
beat  her  over  the  head  with  the  pistol.  She  was  rescued  by 
Miller,  her  brother,  who  sprang  upon  the  defendant  from  a 
window,  held  him  down  upon  the  ground  and  beat  him  into 
submission;  and  he  was  then  again  taken  into  custody. 

Subject  to  two  assignments  of  error  presented  on  this  ap- 
peal, there  is  no  question  that  the  conviction  of  the  defend- 
ant for  murder  in  the  first  degree  was  amply  justified  under 
the  law  and  evidence  of  the  case.  [1]  One  of  the  grounds 
of  error  relied  on  is  the  admission  in  evidence,  over  the  ob- 
jection of  defendant's  counsel,  of  the  testimony  regarding 
the  assault  upon  Mrs.  Parks  by  the  defendant  immediately 
after  the  killing  of  Fay.  It  is  claimed  that  this  was  a  sub- 
sequent and  independent  offense,  not  a  part  of  the  res  gestae, 
and  the  testimony  thereof  extremely  prejudicial  to  defendant. 

The  general  rule  that  evidence  of  another  offense  cannot 
be  introduced  for  the  purpose  of  indicating  a  likelihood  that 
the  defendant  is  guilty  of  the  crime  charged  is  undisputed. 
The  exception  to  the  rule,  as  pointed  out  in  People  v.  Ed- 
wards, 13  Cal.  App.  551,  [110  Pac.  342]  is  where  the  evi- 
dence of  other  acts  is  so  connected  with  the  original  trans- 
action as  to  be  part  of  the  res  gestae  or  to  show  the  motive 
and  intent  of  the  act  charged.  In  this  case  the  only  justifi* 
cation  suggested  for  the  shooting  of  Pay  was  that  it  was 
done  in  resisting  an  illegal  arrest  We  think  the  fact  that 
the  defendant,  without  a  moment's  hesitation  or  delay, 
rushed  from  the  scene  of  the  first  shooting,  in  an  attempt 
upon  the  lives  of  members  of  the  Parks  family,  was  compe- 
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tent  evidence  tending  to  show  that  the  motive  which  im- 
X>ellcd  him  in  both  instances  was  anger  and  resentment 
growing  out  of  the  previous  quarrel  and  altercation  in  which 
they  all  had  participated;  and  that  it  was  not  in  resistance 
to  an  arrest,  but  in  resentment  at  the  part  that  the  deceased 
and  the  members  of  the  Parks  family  had  taken  against  him, 
that  he  entered  upon  his  murderous  purpose.  The  facts  in 
People  V.  0 'Bryan,  165  Cal.  59,  [130  Pac.  1044],  present  a 
closely  analogous  case,  where  the  court  says:  ''There  was 
no  error  in  permitting  the  people  to  prove  the  assault  upon 
Molina,  following  the  firing  of  the  shot  that  killed  Avila. 
The  general  rule  is,  of  course,  that  evidence  of  other  offenses 
other  than  the  one  for  which  the  defendant  is  on  trial  is  not 
admissible.  But  where  the  two  offenses  are  part  of  a  single 
transaction,  'every  element  of  defendant's  conduct  in  that 
transaction  could  be  shown  to  the  jury  for  the  purpose  of 
illustrating  his  motive  and  intent  in  committing  the  act 
which  was  the  basis  of  the  charge  against  him.'  {People  v. 
Manasse,  153  Cal.  10,  [94  Pac.  92] ;  People  v.  Walters,  98 
Cal.  141,  [32  Pac.  864] ;  People  v.  Craig,  111  Cal.  468,  [44 
Pac.  186] ;  People  v,  Teixeira,  123  Cal.  298,  [55  Pac.  988] ; 
People  V.  Suesser,  142  Cal.  363,  [75  Pac.  1093].)  It  was 
the  theory  of  the  prosecution — and  the  theory  was  entirely 
reasonable  under  the  evidence — ^that  the  shooting  of  Avila 
and  the  assault  on  Molina  were  parts  of  one  attack  upon  the 
two,  perpetrated  in  pursuance  of  a  single  scheme  to  terrorize 
or  injure  them  because  they  were  working  for  the  Llewellyn 
Iron  Works.  Whatever  was  done  in  the  course  of  that  at- 
tack was  proper  as  throwing  light  on  the  motive  and  intent 
of  0 'Bryan  and  his  companions." 

The  other  exception  taken  by  appellant  is  to  the  ruling 
of  the  trial  court  in  refusing  an  instruction  in  behalf  of 
defendant  to  the  effect  that  where  the  evidence  shows  that 
a  homicide  is  committed  in  resisting  an  unlawful  arrest,  the 
ground  of  conviction  is  limited  to  manslaughter. 

Defendant,  corroborated  to  some  extent  by  the  testimony 
of  his  wife,  denied  that  he  was  guilty  of  any  tumultuous  or 
offensive  conduct,  or  used  any  vulgar,  profane,  or  indecent 
language  in  the  presence  of  Fay  and  the  other  persons 
present  at  the  time  of  the  arrest.  As  Pay  was  only  a  spe- 
cial oflBcer,  he  was  without  official  authority  to  make  arrest 
without  a  warrant,  and  under  the  authority  of  sections  836 


Digitized  by  LjOOQIC 


122  Peoplb  v.  Oilman.  [47  Cal.  App. 

and  837  could  only  have  legally  arrested  defendant  for  a 
breach  of  the  peace  committed  in  his  immediate  presence, 
either  in  official  capacity  or  as  a  private  person.  While  the 
evidence  on  this  matter  is  such  as  to  render  it  extremely 
unlikely  that  the  jury  entertained  a  reasonable  doubt  that 
defendant  was  disturbing  the  peace  at  the  time  of  his  ar- 
rest, the  evidence  to  the  contrary  was  such  as  to  make  the 
question  of  an  illegal  arrest  one  for  their  consideration. 
[2]  It  cannot  be  doubted  that  the  doctrine  contended  for 
by  appellant,  and  stated  in  the  opinion  of  the  court  in 
People  V.  Dallen,  21  Cal.  App.  770,  [132  Pac.  1064],  that 
"where  in  resistance  to  an  illegal  arrest  the  extreme  of  tak- 
ing the  life  of  the  officer  is  resorted  to,  the  homicide  cannot 
at  most  be  more  than  manslaughter,"  finds  support  in  a 
well-recognized  line  of  authority.  (Boss  v.  State,  10  Tex. 
App.  455,  [38  Am.  Rep.  643] ;  Briggs  v.  Commonwealth,  82 
Va.  564;  1  Wharton's  Criminal  Law,  sec.  136,  and  cita- 
tions.) To  admit,  however,  the  application  of  this  doctrine 
there  must  be  evidence  not  only  that  there  was  an  illegal 
arrest,  but  that  the  killing  was  done  in  actual  resistance  to 
the  act  of  making  the  arrest  or  maintaining  the  illegal  cus- 
tody of  the  defendant.  [3]  It  cannot  be  admitted  that  a 
person  who  is  merely  formally  restrained  by  a  verbal  notice 
that  he  is  under  arrest  for  a  misdemeanor  can  respond  by 
shooting  to  death  the  officer  and  escape  the  charge  of  murder 
on  the  ground  that  he  was  protecting  his  liberty  from  illegal 
restraint.  (2  R.  C.  L.,  p.  474;  Boherson  v.  State,  43  Fla, 
156,  [52  L.  R.  A.  751,  29  South.  535] ;  State  v.  Meyers,  57 
Or.  50,  [33  L.  R  A.  (N.  S.)  143,  110  Pac.  407] ;  Porter  v. 
State,  124  Ga.  297,  [2  L.  R.  A.  (N.  S.)  730,  52  S.  B.  283].) 
[4]  In  this  case  the  arrest  was  effected  by  notifying  de- 
fendant that  he  was  under  arrest,  and  perhaps  by  the  fur- 
ther placing  of  hands  upon  him  to  direct  him  from  the 
premises.  Had  he  at  that  time  resisted,  and,  in  a  struggle 
to  regain  his  freedom,  killed  the  arresting  person,  there  rai<?ht 
be  room  for  the  application  of  the  doctrine  contended  for. 
But  the  homicide  here  occurred  some  time  after  the  arrest, 
while  the  defendant  was  out  of  the  physical  control  of  the 
officer.  Defendant  had  gone  into  his  own  house,  ostensibly 
to  get  his  coat  and  hat.  Instead  of  asserting  his  freedom 
hy  refusing  to  return  to  the  custody  of  the  officer,  he  armed 
himself,  and,  returning  to  where  the  officer  waited,  for  the 
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purpose,  as  he  himself  declares,  of  ordering  him  from  the 
premises,  shot  him  down,  without  giving  him  a  chance  to 
leave  or  waiting  for  any  overt  act  in  attempted  furtherance 
of  the  alleged  illegal  arrest  The  testimony  of  the  defendant 
and  his  wife  as  to  the  alleged  act  of  Fay  in  making  a  move- 
ment and  reaching  out  his  arm  toward  the  defendant,  who 
was  approaching  him  with  a  gun  in  his  hand,  presents  too 
trivial  a  circumstance  to  in  any  way  justify  the  shooting. 
At  the  time  of  the  homicide  the  deceased  was  using  no  force 
or  show  of  force  toward  the  defendant.  In  People  v.  Brad- 
ley, 23  Cal.  App.  44,  [136  Pac.  955],  where  a  special  police- 
man in  plain  clothes  arrested  a  man  on  suspicion,  without 
revealing  his  identity  as  a  peace  oflScer,  and  the  prisoner, 
while  walking  with  the  officer  to  the  jail,  suddenly  turned 
into  an  alley  and  shot  the  officer,  it  is  held  that  the  killing 
was  not  justifiable,  nor  was  the  act  reduced  from  murder  to 
manslaughter.  The  court  says:  **We  are  satisfied  that  the 
evidence  is  amply  sufficient  to  support  the  verdict  of  the 
jury  finding  the  defendant  guilty  of  a  willful  and  malicious 
murder.  Not  even  the  semblance  of  a  legal  excuse  is  shown 
for  the  killing  of  the  deceased.  It  may  be  conceded  that  the 
evidence  does  not  show  that  the  arrest  of  the  defendant  was 
authorized,  and  that,  therefore,  it  was  a  trespass  against  the 
person  of  the  defendant,  which  might  have  been  rightfully 
resisted  with  the  same  degree  of  force  employed  in  making 
the  arrest.  The  evidence,  however,  affirmatively  shows  that 
no  force  or  show  of  force  was  resorted  to  by  the  deceased  at 
any  time.  The  mere  fact  that  the  deceased  failed  to  reveal 
his  identity  as  a  peace  officer,  and  the  further  fact  that  the 
arrest  was  apparently  unauthorized  and  not  made  in  strict 
accord  with  the  forms  required  by  law,  may  have  justified 
the  defendant  in  breaking  the  arrest,  but  such  facts  alone 
were  wholly  inadequate  either  to  justify  the  killing  of  the 
deceased  or  to  reduce  such  killing  from  murder  to  man- 
slaughter. {People  V.  Pool,  27  Cal.  573;  Ready  v.  People^ 
32  Colo.  57,  [66  L.  R.  A.  353,  74  Pac.  893].)" 

The  instruction  asked  by  appellant  and  refused  by  the 
court  was  as  follows:  ''The  court  instructs  you  that  if  you 
find  from  the  evidence  that  the  decedent,  Pay,  was  attempt- 
ing to  make  an  unlawful  arrest  of  the  person  of  the  de- 
fendant, Oilman,  and  that  the  killing  occurred  while  the 
defendant  was  resisting  such  unlawful  arrest,  it  will  then  be 
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your  duty  to  acquit  the  defendant  of  the  charge  of  murder, 
both  of  the  first  and  second  degree,  and  consider  only  the 
question  of  whether  or  not  he  be  guilty  of  manslaughter.'* 
We  are  satisfied  that  there  was  no  sufficient  evidence  before 
the  jury  that  the  shooting  was  done  in  resisting  an  arrest 
to  justify  the  instruction.  Even  if  technically  a  proper  in- 
struction, the  circumstances  of  the  shooting,  as  shown  in 
evidence,  were  such  as  to  render  it  extremely  improbable 
that  its  absence  was  in  any  way  prejudicial  to  the  defend- 
ant, or  at  all  affected  the  verdict  of  the  jury ;  and  the  error, 
if  there  was  such,  might  be  disregarded  under  section  4% 
of  article  VI  of  the  constitution. 
Judgment  aflSrmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred. 


[Glv.  No.  2182.    Third  AppeUate  District.— AprU  14,  1920.] 

C.  L.  SEARCY,  Petitioner,  v.  THE  SUPERIOR  COURT 
OF  HUMBOLDT  COUNTY  et  al..  Respondents. 

[1]  Place  or  Trial  —  Change  —  Loss  of  Jurisdiction. — When  liia 
superior  court  of  the  county  in  which  an  action  is  pending  makes 
its  order  transferring  the  cause  to  the  superior  court  of  another 
eountj,  it  thereby  loses,  for  all  purposes,  all  jurisdiction  of  the 
action. 

[2]  Id. — ACTION  FOR  Dr^ORCE— Change  —  Appeal  —  Power  to  Order 
Additional  Alimony. — After  the  superior  court  of  the  county  in 
which  an  action  for  divorce  is  pending  makes  its  order  trans- 
ferring the  cause  to  the  superior  court  of  another  county,  it  has 
no  power  to  order  additional  alimony  and  counsel  fees,  notwith- 
standing an  appeal  is  taken  from  the  order  changing  the  placd 
of   trial. 

APPLICATION  for  a  Writ  of  Prohibition  to  restrain  the 
Superior  Court  of  Humboldt  County  and  Denver  Se^ieri 
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Judge,  from  proceeding  in  a  divorce  action  after  change  of 
venue.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  L.  Ford  and  J.  T.  Fraser  for  Petitioner. 

E.  L.  Webber  for  Respondents. 

PREWETT,  P.  J.,  pro  *em.— This  is  an  application  for  a 
writ  of  prohibition  to  restrain  respondents  from  proceeding 
further  with  certain  orders  and  proposed  orders  in  a  divorce 
action  wherein  one  Mary  Louise  Searcy  is  the  plaintiff  and 
above-named  petitioner  is  defendant.  Said  superior  court 
on  the  ninth  day  of  January,  1920,  on  due  proceedings  had 
in  that  behalf,  made  and  entered  its  final  order  changing  the 
place  of  trial  of  said  action  from  said  county  of  Humboldt 
to  the  city  and  county  of  San  Francisco.  On  the  same  day 
the  petitioner  appealed  from  said  order  and  his  appeal  is 
now  pending. 

Notwithstanding  said  change  of  place  of  trial,  said  su- 
perior court,  respondent  herein,  upon  the  usual  notice  and 
motion,  proceeded  to  make  its  further  order  allowing  to  said 
plaintiff  Mary  Louise,  certain  sums  by  way  of  alimony  for 
her  support  and  also  as  counsel  fees  on  appeal. 

The  petitioner  insists  that  said  orders  are  in  excess  of  the 
jurisdiction  of  the  court.  Said  court  is  about  to  take  pro- 
ceedings against  petitioner  looking  to  the  enforcement  of 
said  orders. 

[1]  (1)  When  the  court  made  its  order  transferring  the 
cause  to  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco it  thereby  lost,  for  all  purposes,  all  jurisdiction  of  the 
action.  {CTiase  v.  Superior  Cmiri,  154  Cal.  789,  [99  Pac. 
355] ;  Hatch  v.  Oalvin,  50  Cal.  441,  and  People  v.  Svssser, 
142  Cal.  354,  [75  Pac.  1093].)  In  the  first  of  these  cases 
the  court  uses  the  following  language:  **We  are  of  the 
opinion  that  the  action  was  transferred  to  Santa  Clara 
County  when  the  order  was  finally  made  and  entered  in  the 
superior  court  of  the  city  and  county  of  San  Francisco. 
There  must  be  a  moment  of  time  when  the  court  transferring 
the  case  loses  jurisdiction  and  the  court  to  which  it  is  trans- 
ferred acquires  jurisdiction.     When  the  court  to  which  the 
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action  is  transferred  acquires  jurisdiction,  the  court  which 
made  the  order  transferring  it,  has  no  power  to  make  any 
further  order  in  the  premises."  In  the  Hatch  case  the  court 
says:  **The  order  thus  entered  vested  the  jurisdiction  in  the 
court  of  said  Abner  C.  Squire,  and  necessarily  put  an  end  to 
the  jurisdiction  of  the  defendant  over  the  case.'*  To  the  same 
eflfect  are  the  following  cases  from  other  jurisdictions: 
State  V.  Lay,  128  Mo.  609,  [29  S.  W.  999] ;  Cunningham  v. 
Current,  etc.,  165  Mo.  270,  [65  S.  W,  556] ;  and  Fatt  v.  Fati, 
78  Wis.  633,  [48  N.  W.  52]. 

It  is  provided  in  section  399  of  the  Code  of  Civil  Pro- 
cedure  that:  **The  court  to  which  the  action  or  proceeding 
is  transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein." 

Therefore,  in  the  absence  of  an  appeal,  there  exists  no 
doubt  that  the  respondents  lost  all  jurisdiction  and  power  of 
every  sort  in  the  premises. 

[2]  (2)  It  is  insisted  by  the  learned  judge  of  the  court 
below  that,  in  the  ordinary  divorce  action,  the  power  of  the 
court  to  make  further  allowances  pending  an  appeal  is  fully 
recognized,  and  in  support  of  this  position  he  cites  the  fol- 
lowing cases :  Reilly  v.  BeUly,  60  Cal.  626 ;  Ex  parte  Winter, 
70  Cal.  292,  [11  Pac.  630] ;  and  Bohnert  v.  Bdkneri,  91  Cal, 
428,  [27  Pac.  732].  Without  quoting  from  these  cases  at 
length,  they  may  be  summed  up  as  holding  that  the  lower 
court,  in  case  of  an  appeal,  retains  sufficient  jurisdiction  to 
order  further  payments  of  alimony  and  counsel  fees.  While 
the  authorities  are  far  from  uniform  in  other  states,  this 
doctrine  in  this  state  is  too  well  settled  to  be  open  to  ques- 
tion. This  principle  does  not,  however,  obtain  in  a  case 
wherein  the  place  of  trial  has  been  changed.  It  is  not  to  be 
doubted  that  some  court  has  or  retains  the  power  to  order 
additional  alimony  and  counsel  fees,  but  not  the  court  from 
which  the  venue  has  been  changed. 

In  the  ordinary  case,  the  entire  jurisdiction  in  case  of  an 
appeal,  remains  apportioned  between  the  trial  court  and 
the  appellate  court.  In  the  absence  of  a  stay  of  proceedings 
all  the  powers  which  do  not  pass  to  the  appellate  court  as 
appertaining  to  the  disposition  of  the  case  on  appeal  remain 
with  the  lower  court  and  may  be  exercised  by  it  One  of 
these  powers  is  the  ri^'ht  to  award  additional  alimony  and 
counsel  feea 
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But  in  the  case  now  under  examination  the  court  made  its 
unconditional  order  changing  the  place  of  trial.  This  order, 
as  we  have  seen,  operated,  eo  instanii,  to  change  the  jurisdic- 
tion to  the  new  court.  There  is  no  provision  for  a  stay  of 
proceedings  in  case  of  a  change  of  place  of  trial.  Section 
949  of  the  Code  of  Civil  Procedure,  so  far  as  pertinent, 
reads  as  follows:  *'and  except,  also,  where  the  order  grants 
or  refuses  to  grant  a  change  of  place  of  trial  of  the  action." 

An  interval  of  time  ensued  between  the  making  of  the 
order  changing  the  place  of  trial  and  the  taking  of  the  ap- 
peal. And  hereat  is  found  the  crux  of  the  whole  matter. 
During  this  interval  it  is  manifest  that  the  orUy  court  hav- 
ing any  powers  in  the  premises  was  the  San  Francisco  court. 
It  could  during  that  interval  have  granted  additional  allow- 
ances and  have  proceeded  in  every  way  with  the  trial  or 
other  disposition  of  the  case.  The  appeal  which  was  subse- 
quently taken  did  not  reinvest  the  Humboldt  court  with  any 
of  the  powers  which  had  already  passed  to  the  new  court. 
A  part  of  the  order  complained  of  provides  for  alimony  for 
the  support  of  the  wife.  In  every  view  of  the  matter  the 
San  Francisco  court,  by  the  order  of  transfer,  acquired 
jurisdiction  to  make  or  modify  similar  orders.  Such  co- 
ordinate and  co-equal  jurisdiction  cannot  have  existed  at  the 
game  moment  of  time  in  each  of  the  two  courts. 

The  conclusion  of  the  court  is  that  the  order  of  transfer 
vested  the  entire  jurisdiction  in  the  San  Francisco  court  and 
that  this  order  became  operative  immediately  upon  its  entry. 
All  subsequent  proceedings  in  the  Humboldt  court  are  null 
and  void. 

Let  a  writ  of  prohibition  issue  as  prayed  for. 

Burnett,  J.,  and  Hart,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1920. 

All  the  Justices  concurred. 
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[Crim.    No.    699.    Second    Appellate   Diatrict,   Biviaion   Two.— April 

14,  1920.] 

THE  PEOPLE,  on  Behalf  of  GUADALUPE  and  ELVIRA 
GUTIERREZ,  Alleged  Wards,  etc.,  Respondent; 
TOMAS  GUTIERREZ,  Appellant. 

[1]  Parent  and  Child — Capability  or  Fathxe  to  EIxboisx  Pbopbb 
Control— Evidence — Finding. — On  thia  proceeding  to  secure  an 
order  of  the  superior  court,  sitting  aa  a  juvenile  court,  declaring 
certain  minors  to  be  wards  of  said  court,  and  taking  them  from 
the  custody  and  control  of  their  father,  although  the  evidence 
showed  that  the  grandmother  of  the  children  was  so  situated  as  to 
give  them  better  attention  and  more  wholesome  surroundings  than 
thejr  were  likely  to  receive  under  the  arrangements  made  bj  the 
father  for  their  care  and  custody,  there  was  no  evidence  to  sup- 
port the  finding  of  the  court  that  they  had  no  parent  or  guardian 
capable  of  exercising  proper  parental  control.  It  is  only  in  in* 
stances  where  there  is  demonstrated  incapacity  or  aomething  akin 
to  criminal  neglect  that  the  law  is  justified  in  interfering  with 
the  natural  relations  of  parent  and  child. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  declaring  certain  minors  to  be  wards  of  said 
court.    S.  M.  Marsh,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  F.  Du  Fresne  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,  and  Thomas  A.  Wood  for  Respondent 

SLOANE,  J. — This  is  an  appeal  from  an  order  of  the 
superior  court  of  the  county  of  San  Diego,  sitting  as  a 
juvenile  court,  declaring  Guadalupe  and  Elvira  Gutierrez, 
minors,  to  be  wards  of  said  court,  and  taking  them  from  the 
custody  and  control  of  their  father,  Tomas  Gutierrez,  appel- 
lant herein. 

[1]  The  only  averment  upon  which  jurisdiction  could  be 
maintained  to  declare  these  minors  wards  of  the  court  is 

1.  Father's  right  to  custody  of  child,  notes,  34  Am.  Sep.  698; 
40  Am.  B^.  327. 
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contained  in  the  following  allegation  of  the  petition:  ''That 
said  Guadalupe  and  Elvira  Gutierrez  have  no  parent  or 
guardian  capable  of  exercising  proper  parental  control." 
The  court  I  in  its  order  committing  the  minors  to  the  care  of 
their  grandmother,  under  the  custody  of  the  probation  officer, 
finds  that  all  of  the  allegations  of  the  petition  are  true.  In 
the  hearing  on  writ  of  habeas  corpus  in  this  same  matter, 
we  held  that  this  finding  was  sufficient  to  sustain  the  order. 
On  this  appeal  the  issue  is  presented  on  the  sufficiency  of 
the  evidence  to  support  this  finding.  We  think  the  evidence 
is  insufficient. 

It  was  shown  by  the  testimony,  without  dispute,  that  at 
the  time  of  commencing  this  proceeding  the  minors,  who  are 
girls  aged  respectively  one  and  three  years,  were  in  the 
custody  of  their  father.  The  mother  is  dead,  and  the  chil- 
dren had  for  some  time  been  in  the  immediate  care  of  the 
maternal  grandmother,  with  the  father's  consent,  and  under 
an  arrangement  whereby  he  paid  for  their  keep.  Some  two 
or  three  months  prior  to  this  proceeding  the  father  took 
them  from  the  grandmother,  owing  to  some  personal  differ- 
ences which  had  arisen  between  the  two.  He  at  first  kept 
them  at  his  home,  with  the  help  of  a  woman  he  employed, 
but  later  sent  for  and  paid  the  transportation  of  a  brother 
and  his  family,  who  lived  in  New  Mexico,  to  come  to  San 
Diego  and  live  with  him  and  make  a  home  for  himself  and 
the  children.  They  were  all  living  together  under  this 
arrangement  when  this  proceeding  was  commenced.  It  is 
undisputed  that  the  father  is  an  industrious  man,  earning 
good  wages,  affectionate  with  the  children,  spending  his 
money  freely  to  provide  for  them,  and  able  and  willing  to 
care  for  them.  There  is  nothing  to  indicate  that  the  care 
and  custody  given  these  minors  by  their  father  is  not  as 
good  as  ordinarily  falls  to  the  lot  of  families  in  the  sam4 
station  in  life.  There  was  some  evidence  tending  to  show 
that  the  children  were  well  and  affectionately  cared  for  by 
the  grandmother,  and  that  she  was  so  situated  as  to  give 
them  better  attention  and  more  wholesome  surroundings 
than  they  were  likely  to  receive  under  the  arrangements 
made  by  the  father.  It  is  quite  evident  from  the  remarks 
of  the  trial  judge,  shown  in  the  transcript  of  the  proceed- 
insrs,  that  it  was  this  circumstance  that  influenced  his  de- 
cision to  take  the  children  from  the  father  and  place  them 

47  OaL  App.— 9 
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in  the  custody  of  the  probation  officer  under  the  immediate 
care  of  the  grandmother.  But  there  is  neither  any  allega- 
tion in  the  petition  nor  finding  in  the  order  of  commitment 
to  justify  depriving  the  father  of  the  custody  of  his  chil- 
dren on  the  ground  that  their  welfare  demanded  that  the 
father  be  deprived  of  their  custody.  Section  9b  of  the 
juvenile  court  law  provides  that  *'no  ward  of  the  juvenile 
court  as  defined  in  this  act  shall  be  taken  from  the  cus- 
tody of  his  parent  or  legal  guardian  without  the  consent  of 
such  parent  or  guardian  unless  the  court  shall  find  such 
parent  or  guardian  to  be  incapable  of  providing  or  to  have 
failed  or  neglected  to  provide  proper  maintenance,  train- 
ing and  education  for  said  person ;  or  unless  said  person  has 
been  tried  on  probation  in  said  custody  and  has  failed  to 
reform,  or  unless  said  person  has  been  convicted  of  a  crime 
by  a  jury,  or  unless  the  court  shall  find  that  the  welfare 
of  said  person  requires  that  his  custody  be  taken  from  said 
parent  or  guardian.*'  The  findings  thus  required  are  neces- 
sary to  support  the  order  of  commitment,  and  must  regu- 
larly appear  of  record.  {In  re  Brodie,  33  Cal.  App.  751, 
753,  [166  Pac.  605].)  As  has  already  been  pointed  out,  the 
only  finding  in  this  matter  is  that  the  minors  "have  no 
parent  or  guardian  capable  of  exercising,  proper  parental 
control";  and  we  have  held  that  this  finding  is  not  sup- 
ported by  the  evidence. 

Moreover,  we  question  if  the  evidence  presented  in  the 
record  is  sufficient  to  justify  a  finding  that  the  welfare  of 
the  minors  requires  that  their  custody  be  taken  from  the 
father,  if  such  an  allegation  had  appeared  in  the  petition, 
or  such  finding  had  been  made.  The  juvenile  court  law 
certainly  does  not  contemplate  the  taking  of  children  from 
their  parents  and  breaking  up  family  ties  merely  because, 
in  the  estimation  of  probation  officers  and  courts,  the  chil- 
dren can  be  better  provided  for  and  more  wisely  trained 
as  wards  of  the  state.  Probably  from  mere  considerations 
of  healthful  and  hygienic  living  and  systematic  education 
and  training  this  would  be  true  in  the  cases  of  thousands  of 
families  of  wealth  and  respectability.  We  think  it  is  only 
in  instances  where  there  is  demonstrated  incapacity  or  some- 
thing akin  to  criminal  neglect  that  the  law  is  justified  in 
interfering  with  the  natural  relations  of  parent  and  child. 
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Notwithstanding  we  are  fully  satisfied  that  the  juvenile 
court  was  actuated  by  its  desire  that  these  children  should 
have  a  better  home  than  the  father  was  likely  to  provide, 
we  are  convinced  that  neither  the  law  nor  the  facts  in  the 
case  justified  the  order  appealed  from. 

The  order  is  reversed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Civ.   No.    8163.    Seeond   Appellate   Dietriet,   Dlvlsioii    Two.— April 

14,  1920.] 

AMERICAN  BOND  &  MORTGAGE  COMPANY  (a  Corpo- 
ration), Respondent,  v.  L.   LINDSAY,  Appellant. 

[1]  OoitPORATioNs — Action  to  Cancxl  Void  Issue  or  Stock— Plead- 
ing— Paeties — Teansfeeee  With  Notice. — In  an  action  by  a  cor- 
poration to  cancel  an  issue  of  certain  shares  of  its  treasury  stock 
which  had  been  issued  in  direct  contravention  of  a  permit  that 
had  been  granted  by  the  commissioner  of  corporations,  an  in- 
dividual to  whom  a  part  of  such  stock  was  issued  is  neither  a 
necessary  nor  a  proper  party  defendant  where,  prior  to  the  com- 
mencement of  such  action,  such  stock  was  transferred  to  another 
who  took  with  full  knowledge  of  all  the  facts  affecting  the  valid- 
ity of  its  issue;  and  a  motion  for  a  nonsuit  as  to  him  should  be 
granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Chas.  Wellborn,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Abrahams  for  Appellant. 

Clark  &  Pierson  and  Dennis  &  Loewenthal  for  Respondent. 

FINLAYSON,  P.  J.— This  is  an  action  by  a  California 
corporation  to  cancel  an  issue  of  certain  of  its  shares  of 
treasury  stock — ^shares  that  it  had  issued  to  the  four  defend- 
ants, Lindsay,  Corbaley,  Maescher,  and  McKinney,  in  ex- 
change  for  certain  shares  that  they  owned  of  the  capital 
stock   of  the  State   Investment   Company.     The   theory  of 
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the  complaint  is  that  the  issue  of  plaintiff's  stock  in  ex- 
change for  stock  of  the  State  Investment  Company  was  in 
direct  contravention  of  a  permit  that  had  been  granted  by 
the  commissioner  of  corporations,  and  that,  therefore,  under 
the  provisions  of  the  Investment  Companies  Act,  commonly 
known  as  the  blue  sky  law  (Stats.  1913,  p.  715),  the  issue 
was  a  nullity.    The  appeal  is  by  the  defendant  Lindsay. 

The  case,  as  presented  by  the  complaint  and  found  by  the 
court,  is  substantially  as  follows:  At  a  time  when  plain- 
tiff's board  of  directors  was  dominated  and  controlled  by 
one  Pearson,  the  latter,  for  his  own  illegal  profit  and  gain, 
caused  57,226  shares  of  plaintiff's  treasury  stock  to  be  issued 
to  the  four  above-named  defendants  in  exchange  for  71,532 
shares  of  the  capital  stock  of  the  State  Investment  Company 
that  theretofore  had  been  issued  to  and  were  then  owned  by 
these  four  defendants.  Of  the  57,226  shares  of  plaintiff's 
treasury  stock  so  issued,  19,944  were  issued  to  defendant 
Lindsay.  Previous  to  the  issue  of  the  57,226  shares,  and 
pursuant  to  the  act  commonly  known  as  the  blue  sky  law, 
plaintiff,  whose  capital  stock  was  divided  into  two  million 
shares  of  the  par  value  of  one  dollar  each,  had  made  applica- 
tion to  the  commissioner  of  corporations  for  authority  to  sell 
its  corporate  stock.  A  temporary  permit  was  issued  by  that 
officer  whereby  plaintiff  was  authorized  to  issue  not  exceed- 
ing one  million  of  its  shares  **in  exchange  for  property,  the 
fair  and  reasonable  net  market  value  of  which  .  .  .  shall 
.  .  .  equal  or  exceed  110  per  cent  of  the  par  value  of  the 
shares  issued  tlierefor."  It  is  alleged  in  the  complaint  and 
found  by  the  court,  in  substance  and  effect,  that  the  value 
of  the  State  Investment  Company's  shares  that  the  Poor 
defendants  transferred  to  plaintiff  in  exchange  for  its  57,226 
shares  of  treasury  stock,  did  not  exceed  sixty-three  per  cent 
of  the  par  value  of  plaintiff's  capital  stock.  Wherefore 
plaintiff,  which,  since  the  exchange,  has  come  under  the  con- 
trol of  a  board  of  directors  by  whom  the  whole  transaction 
has  been  repudiated,  seeks  to  rescind  the  exchange  and  to 
cancel  the  issue  of  its  treasury  stock  as  a  void  issue  under 
the  blue  sky  law,  section  5  of  which  reads:  **It  shall  be  un- 
lawful to  issue  any  security  to  which  this  act  is  applicable 
unless  a  certificate  or  a  temporary  permit  authorizing  the 
issue  theroof  shall  first  have  been  reeoivcd  from  the  commis- 
sioner of  corporations  as  provided  in  this  act," 
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[1]  The  complaint  alleges  and  the  court  finds  that,  be- 
fore the  action  was  commenced,  the  19,944  shares  of  plain- 
tiff's treasury  stock  that  it  had  issued  to  Lindsay  in  exchange 
for  shares  of  the  State  Investment  Company  had  been  trans- 
ferred by  Lindsay  to  John  R.  Gardiner,  who,  though  made 
a  party  defendant,  was  not  served  with  summons  and  did 
not  appear  in  the  action.  It  further  is  found  by  the  court 
that,  at  all  times  since  the  transfer  to  Gardiner,  the  19,944 
shares  have  stood  in  his  name  on  plaintiff's  books.  The 
complaint  also  alleges  that  Gardiner  acquired  the  stock  from 
Lindsay  with  fuU  knowledge  of  all  the  facts  affecting  the 
validity  of  its  issue.  Plaintiff's  evidence  showed,  without 
conflict,  that,  when  the  action  was  commenced,  Lindsay  had 
no  interest  whatever  in  the  stock,  he  having  theretofore 
transferred  all  his  interest  therein  to  Gardiner,  as  we  have 
stated.  For  this  reason  Lindsay  moved  for  a  nonsuit.  The 
motion  was  denied. 

After  finding  the  facts  substantially  as  we  have  stated 
them,  judgment  was  entered  against  the  four  defendants 
Lindsay,  Corbaley,  Maescher,  and  McKinney,  whereby  the 
court,  in  substance,  decreed:  (1)  That  the  issue  of  the 
shares  of  plaintiff's  treasury  stock,  which,  of  course,  in- 
eluded  the  19,944  that  had  been  issued  to  Lindsay  and  by 
him  transferred  to  Gardiner,  was  and  is  void;  (2)  that 
plaintiff  cancel  said  issue  on  its  records;  (3)  that  defendant 
Lindsay,  as  well  as  his  codefcndants  Corbaley,  Maescher, 
and  McKinney,  deliver  to  plaintiff  the  certificate  or  certifi- 
cates evidencing  the  issuance  of  the  57,226  shares — and  this 
notwithstanding  Lindsay  had  transferred  his  shares  to  Gar- 
diner, in  whose  name  the  stock  then  stood  of  record  on 
plaintiff's  books;  and  (4)  that  plaintiff  recover  its  costs. 
From  that  judgment  Lindsay  has  taken  this  appeal. 

The  appeal  presents  a  number  of  interesting  questions  aris- 
ing under  the  blue  sky  law,  which,  however,  it  will  not  be  neces- 
sary to  consider,  since  appellant  was  neither  a  necessary  nor 
a  proper  party  defendant,  and  for  that  reason  alone  the 
court  should  have  adjudged  that  plaintiff  take  nothing  as 
against  Lindsay  and  that  he  recover  of  plaintiff  his  costs. 

The  stock  certificate  that  evidenced  the  issue  of  the  19,944 
shares  to  Lindsay  was  not  a  negotiable  instrument;  and, 
moreover,  Gardiner,  according  to  plaintiff's  complaint,  took 
the  shares,  as  the  transferee  of  Lindsay,  with  full  knowl- 
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edge  of  all  the  facts  affecting  the  validity  of  the  issue, 
Gardiner,  therefore,  cannot  possibly  have  any  cause  of  ac- 
tion against  Lindsay  for  damages,  or  for  reimbursement, 
based  on  the  fact,  if  it  be  a  fact,  that  Lindsay  never  ac- 
quired title  to  the  stock.  Gardiner's  knowledge  of  the  facts 
precludes  any  possible  claim  that  his  vendor,  Lindsay,  im- 
pliedly warranted  the  title.  (35  Cyc.  386;  Dreisbach  v. 
Eckelkamp,  82  N.  J.  L.  726,  [83  Atl.  175] ;  Libhy  v.  Pelham, 
30  Idaho,  614,  [166  Pac.  575],  concurring  opinion  of  Jus- 
tice Morgan.)  Appellant's  presence,  therefore,  as  a  party 
defendant,  was  not  necessary  to  a  determination  of  any  con- 
troversy there  might  be  between  Gardiner  and  himself. 
There  was  no  basis  for  any  controversy  between  them. 

So  far  as  the  relief  sought  by  plaintiff  is  concerned,  ap- 
pellant was  neither  a  necessary  nor  a  proper  party  de- 
fendant. Plaintiff  asked  that  the  issue  of  the  stock  be  can- 
celed. For  that  purpose  (in  so  far  as  the  shares  issued  to 
Lindsay  are  concerned)  it  was  necessary  to  have  Gardiner 
only  before  the  court.  Plaintiff  and  Gardiner  are  the  only 
parties  interested  in  those  shares.  Appellant  had  no  pos- 
sible interest  in  the  controversy;  there  was  nothing  that  he 
could  do,  or  be  compelled  to  do,  that  could  effect  a  cancel- 
lation of  the  invalid  issue  of  plaintiff's  treasury  stock;  and 
his  presence  as  a  party  defendant  was,  therefore,  neither 
necessary  nor  proper.  {Topping  v.  Yan  Pelt,  Hoff.  Ch. 
(N.  Y.)  545;  Wrigkt  v.  Day,  59  Misc.  Rep.  76,  [111  N.  Y. 
Supp.  1105];  Fairgate  Realty  Co.  v.  Drozda  (Mo.),  181 
S.  W.  398;  Campodonico  v.  Orossini,  66  Cal.  358,  [5  Pac. 
609].)  For  this  reason,  appellant's  motion  for  a  nonsuit 
should  have  been  granted.  However,  it  will  not  be  necessary 
to  remand  the  case  for  a  new  trial,  since  the  findings  them- 
selves, because  they  disclose  that  Lindsay  had  transferred 
all  of  his  shares  to  Gardiner,  show  that  it  was  error  to 
render  judgment  against  appellant.  And  that  error,  at 
least  in  so  far  as  the  judgment  adjudges  appellant  liable  for 
costs,  is  prejudicial. 

The  judgment  is  reversed  as  to  the  defendant  Lindsay, 
and  the  cause  remanded  that  the  judgment  may  be  modified 
in  accordance  with  what  is  here  said. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[Civ.  No.  £083.    Third  Appellate  District.— April  15,  1920.] 

a  COHN,  Respondent,  v.  C.  M.  THOMPSON  et  al,  as  Cc 
partners,  etc,  Appellants. 

[1]  Street  Law — ^Bonds — Term — Omission  to  Designate — Curb  of 
Defect. — Where  the  resolution  of  intention,  in  connection  with 
proceedings  for  certain  street  work  instituted  and  carried  through 
under  the  provisions  of  the  Vrooman  Act  and  the  Bond  Act  of 
1893,  proTides  that  serial  bonds  shall  issue  to  represent  the  cost 
and  expense  of  the  work,  but  the  city  council  does  not  designate 
the  period  of  time  over  which  the  bonds  shall  extend,  and  no 
objection  in  writing  or  appeal  is  filed,  either  from  or  concerning 
the  assessment  which  is  issued  or  the  action  of  the  superintendent 
of  streets  in  designating  in  the  warrant  attached  to  the  assess- 
ment the  period  of  time  over  which  the  bonds  shall  extend,  or 
otherwise,  and  bonds  are  accordingly  issued,  the  defect,  if  not 
waived  by  the  failure  to  appeal  from  the  action  of  the  superin- 
tendent of  streets  in  fixing  in  the  warrant  the  period  of  time 
over  which  the  bonds  should  extend,  is,  under  section  4  of  the 
Bond  Act,  cured  by  the  issuance  of  the  bonds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kern  County.    J.  W.  Mahon,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  M.  Ellis  and  Everts  &  Ewing  for  Appellants. 

Matthew  S.  Platz  and  C.  E.  Arnold  for  Respondent. 

BURNETT,  J.— The  appeal  is  on  the  judgment-roll,  and 
the  contention  of  appellants  is  that,  upon  the  findings,  the 
judgment  should  have  been  in  their  favor.  It  appears  that 
proceedings  for  certain  street  work  in  the  city  of  Bakers- 
field  were  instituted  and  carried  through  under  the  provi- 
sions of  the  Vrooman  Act,  [Stats.  1885,  p.  147],  and  the 
Bond  Act  of  1893,  [Stats.  1893,  p.  33].  All  the  proceedings 
were  entirely  regular,  except  that  the  city  council  did  not 
definitely  designate  the  period  of  time  over  which  the  bonds 
should  extend,  the  declaration  of  intention  simply  stating 
as  to  this  that  "said  serial  bonds  shall  extend  over  a  period 
not  to  exceed  five  years  from  their  date.*'  After  the  com- 
pletion of  the  work  the  superintendent  of  streets  made  out 
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an  assessment,  diagram,  and  warrant  covering  the  expenses 
of  the  work  and  recorded  them  in  his  ofSce.  The  warrant 
contained  the  following:  ''Serial  bonds  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum  and  extending  over 
a  period  of  time  ending  four  years  from  and  after  the  sec- 
ond day  of  January  next  succeeding  their  date  are  to  be 
issued  to  represent  the  cost  and  expense  of  the  work  de- 
scribed in  the  assessment,"  etc. 

No  person  filed  with  the  city  clerk  any  objection  in  writ- 
ing or  appealed  to  the  said  board  from  or  concerning  said 
assessment  or  any  act  or  determination  of  the  superinten- 
dent of  streets  concerning  said  assessment  or  otherwise. 
After  the  expiration  of  thirty  days  from  the  recording  of  the 
assessment,  diagram,  warrant,  and  return  of  the  superin- 
tendent of  streets,  he  made  out  and  certified  to  the  city 
treasurer  a  complete  list  of  the  unpaid  assessments,  and 
thereupon  the  treasurer  made  out,  signed,  and  issued  to 
Thompson  Bros.,  the  contractors  named  in  said  warrant, 
bonds  in  proper  form  for  said  assessment  on  each  lot  of 
land  designated.  These  bonds  were  issued  August  23,  1912. 
The  complaint  herein  was  filed  a  few  days  later.  A  general 
demurrer  to  the  complaint  was  sustained  January  18,  1913, 
and  an  amended  and  supplemental  complaint,  bringing  in 
new  parties  plaintiff  and  defendant,  on  account  of  the  con- 
veyance and  transfer  of  the  land  and  of  the  bonds,  was 
filed  March  13,  1916,  more  than  three  years  after  said  de- 
murrer was  sustained.  A  general  demurrer  to  the  amended 
complaint  was  overruled.  The  defendants  answered  and, 
upon  a  stipulation  of  the  facts,  the  trial  court  concluded 
that  the  assessment  was  legal  and  valid,  but  that  the  war- 
rant and  the  bonds  were  illegal  and  void  for  the  reason  that 
the  city  council  never  at  any  time  fixed  the  term  of  the 
bonds.  This  view  of  the  court  that  the  bonds  were  invalid 
involves  the  only  question  on  this  appeal. 

Two  points  are  made  by  appellants:  *'l.  The  failure  of 
any  person  to  appeal  from  the  action  of  the  superintendent 
of  streets  in  fixing  in  the  warrant  the  period  of  time  over 
which  the  bonds  should  extend  constituted  a  waiver  of  the 
objection.  2.  It  being  found  that  the  assessment  itself  is 
valid  and  that  it  still  constitutes  a  lien,  the  irregularity  with 
respect  to  the  warrant  was  cured  by  the  issuance  of  the 
bonds." 
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[1]  It  is  conceded  that  it  was  the  statutory  duty  of  the 
board  of  trustees  to  fix  the  period  over  which  the  bonds 
should  extend,  and  that  the  superintendent  of  streets  had  no 
Buch  authority.  But  it  appears  by  the  decision  in  Cohn  v. 
Federal  Consiruciian  Co.,  171  Cal.  547,  [153  Pac.  916], 
which  involved  a  similar  resolution  by  the  board  of  trustees 
of  Bakersfield,  that  said  board  had  authority  at  any  time 
to  fix  said  period  definitely  and  that  thereafter  another  war- 
rant and  bond  of  binding  force  and  effect  could  be  issued. 
Hence  it  is  strongly  insisted  by  appellants  that  the  case  falls 
clearly  within  the  doctrine  of  Chase  v.  Troui,  146  Cal.  350, 
[80  Pac.  81] ,  stated  as  follows :  "  By  a  long  line  of  decisions  it 
has  become  the  settled  doctrine  that,  with  respect  to  any 
material  defect  or  irregularity  which  could  be  cured  by  the 
councD,  the  remedy  by  appeal  is  the  only  remedy;  so  that 
if  the  party  does  not  appeal  he  waives  the  objection,  and  if 
he  does  appeal  the  judgment  of  the  council  is  conclusive." 
Herein,  the  defect  was  material,  it  could  have  been  corrected 
by  the  trustees,  and  no  doubt  would  have  been  if  application 
had  been  made,  but  the  property  owner  chose  to  sit  idly  by 
and  decline  to  avail  himself  of  the  very  remedy  that  has  been 
provided  to  prevent  such  expensive  and  protracted  litigation 
as  this. 

But  if  the  defect  herein  be  considered  too  serious  for  the 
application  of  said  principle,  then,  as  we  understand  the 
decisions  of  the  supreme  court,  it  must  be  held  that  the 
situation  is  relieved  by  the  operation  of  the  curative  provision 
of  said  bond  act.  Section  4  thereof  (Stats.  1911,  p.  1201) 
provides:  "Said  bonds,  by  their  issuance,  shall  be  conclusive 
evidence  of  the  regularity  of  all  proceedings  thereto  under 
said  street  work  act  and  under  this  act,  previous  to  the  mak- 
ing of  the  certified  list  of  all  assessments  unpaid  to  the 
amount  of  twenty-five  dollars  or  over  by  the  street  superin- 
tendent to  the  city  treasurer,  and  of  the  validity  of  said 
lien  up  to  the  date  of  said  list." 

The  effect  to  be  given  to  such  curative  measures  is  very 
fully  considered  in  Chase  v.  Trout,  supra,  and  little  more 
can  be  said.  Therein  it  is  stated:  **The  correct  proposition 
is,  that  as  the  legislature  has  power  to  devise  any  scheme  for 
the  assessment  and  levy  of  taxes  for  local  improvements, 
provided  such  scheme  includes  such  notice  and  opportunity 
for  hearing  to  the  owner  of  property  taxed  as  will  be  suffi- 
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cient  to  constitute  the  due  process  of  law  required  by  the 
constitution,  and  otherwise  complies  with  constitutional  limi- 
tations and  restrictions,  so  the  legislature,  by  a  curative 
clause  in  the  law  establishing  the  scheme,  may  provide  that 
the  issuance  of  a  bond,  or  the  execution  of  a  deed,  in  the 
enforcement  of  such  levy  or  assessment,  shall  be  conclusive 
evidence  of  the  regularity  of  the  performance  of  all  the 
required  steps  in  the  proceeding,  excepting  those  that  are 
necessary  to  constitute  the  due  process  of  law,  or  to  comply 
with  any  other  constitutional  prerequisite.  As  to  all  these 
other  statutory  steps  or  acts,  the  same  power  which  pre- 
scribes them  is  competent  to  declare  that  their  nonobser- 
vance  shall  not  be  fatal  to  the  validity  of  the  tax  and  that 
no  inquiry  may  be  made  concerning  them.  This  is  sub- 
stantially the  effect  of  the  statute  in  question  here.  The 
conclusive  evidence  clause  of  section  4  of  the  Bond  Act  is 
a  part  of  the  law  under  which  the  proceeding  was  carried 
on,  and  its  effect  is  the  same  as  if  it  declared  that,  although 
all  of  these  intermediate  steps  are  directed,  yet,  if  they 
are  not  performed  as  required,  and  the  owner  permits  the 
matter  to  proceed  until  the  bond  is  issued,  he  shall  be 
thenceforth  precluded  from  proof  of  such  nonobservance, 
and  the  requirements  shall  be  conclusively  presumed  to  have 
been  complied  with,  excepting  those  which  are  necessary  to 
comply  with  constitutional  mandates '* 

The  court  proceeds  to  state  with  more  particularity  the 
essentials  the  nonobservance  of  which  cannot  be  cured,  but 
it  is  manifest  that  there  has  been  herein  no  violation  of  any 
constitutional  right,  nor  can  it  be  said  that  the  owner  has 
not  had  the  notice  which  constitutes  due  process  of  law. 
The  defect  herein  had  merely  to  do,  as  appellant  suggests, 
"with  the  technical  details  of  the  process  whereby  the  plain- 
tiff was  extended  a  substantial  period  of  credit  before  meet- 
ing the  obligation  of  an  assessment  regularly  levied."  Not 
one  of  his  fundamental  rights  was  violated  or  infringed,  and 
it  seems  strange  that  he  should  attempt,  upon  the  basis  of  an 
irregularity  which  has  caused  him  no  prejudice,  to  defeat 
these  important  memorials  of  a  valid  indebtedness  held  by 
purchasers  for  value,  who  had  a  right  to  rely  upon  said 
rule  of  the  statute. 

The  most  recent  consideration  of  the  question  by  the  su- 
preme court  is  found  in  Wa;tkinson  v.  Vaxtghn,  182  Cal.  55, 
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[186  Pac.  753],  wherein  it  is  held  that  "In  the  matter  of 
street  improvement  proceedings  under  'The  Improvement 
Act  of  1911,'  [Stats.  1911,  p.  730]  the  failure  of  the  resolu- 
tion of  intention  to  expressly  declare,  as  required  by  section 
4  of  the  act,  that  the  district  described  and  to  be  assessed 
is  the  district  to  be  benefited  by  the  work  of  improvement, 
is  cured  by  the  failure  of  the  property  owners,  as  provided 
by  section  16  of  the  act,  to  make  objection  to  such  omission, 
and  by  the  issuance,  without  objection,  of  bonds  to  pay  for 
the  improvement,  which  bonds,  by  section  66  of  the  act,  by 
their  issuance,  are  made  conclusive  evidence  of  the  regu- 
larity of  the  proceedings."  Assuredly,  the  defect  in  that 
case  was  as  serious  as  in  this,  and  we  feel  no  doubt  that  un- 
der the  authorities  and  upon  principle  the  respondent 
should  not  be  permitted  at  this  late  date  to  question  the 
validity  of  said  bonds. 

We  think  the  judgment  should  be  reversed  as  far  as  said 
bonds  are  concerned  and  a  judgment  upon  the  findings  be 
rendered  declaring  said  bonds  to  be  valid  and  legal  and  for 
appellants'  costs. 

It  is  so  ordered. 

Ellison,  P.  J.,  pro  tem.t  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  14,  1920. 

AU  the  Justices  concurred. 


[GiT.   No.    3186.    Second    Appellate    District,   BividoA   Two. — ^Aprll 

16,   1920.] 

C.  R.  BAYLESS,  Appellant,  v.  J.  P.  REED  et  aL,  Execu- 

tors,  etc.  Respondents. 

[1]  EviDENCB— Services  Rendered  by  Wife  to  Deceased — Action  by 
Husband  to  Beooveb  Compensation  —  Compstenoy  or  Wirs  as 
V^iTNESS. — In  an  action  by  a  husband  against  the  execntors  of 
an  estate  to  recover  compensation  for  services  rendered  the  de- 
ceased by  plaintiif's  wife,  the  latter  is  not  disqualified  from  being 
a  witness  for  the  plaintiff  by  the  provisions  of  subdiviaion  3  of 
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•eetion  1880  of  the  Code  of  Civil  Procedure.  It  is  not  intended 
by  that  section  to  extend  the  disqualification  to  anjr  except  par- 
ties or  assignors  of  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.     S.  M.  Marsh,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Scheld  for  Appellant. 

Ward,  Ward  &  Ward  for  Respondents. 

THOMAS,  J.— By  this  action  plaintiff  seeks  to  recover 
$2,354.92  from  the  defendants,  executors  of  the  estate  of 
Edwin  Ferris,  deceased,  for  work,  labor,  and  services  per- 
formed and  supplies  furnished  to  said  Ferris,  at  his  special 
instance. 

The  answer  of  defendants  to  plaintiff's  third  amended 
complaint,  after  admitting  formal  parts  only,  denied  each 
and  every  material  allegation  thereof,  and  set  up  an  alleged 
agreement  under  and  by  virtue  of  which  plaintiff  performed 
the  work  and  furnished  the  materials,  etc.,  for  which  he  now 
seeks  pay,  asserting  that  said  decedent,  Ferris,  had  paid 
plaintiff  in  full  for  all  said  service.  We  think  it  unneces- 
sary to  recite  in  detail  the  terms  of  this  alleged  agreement. 
The  case  was  tried  by  the  court  without  a  jury.  Findings 
were  expressly  waived.  Judgment  went  for  plaintiff  in  the 
sum  of  $102.92.  There  was  no  motion  for  a  new  trial.  The 
appeal  is  from  the  judgment,  by  the  so-called  **  alternative 
method." 

We  have  read  the  entire  record,  consisting,  as  it  does,  of 
the  clerk's  transcript  and  reporter's  transcript,  also  appel- 
lant's opening  brief  and  respondents'  answering  brief,  from 
which  it  appears  that  both  parties  hereto  seek  a  reversal  of 
the  judgment 

Appellant  in  his  brief  says:  ** Under  section  4%  of  the 
constitution  of  the  state  of  California,  and  when  it  appears 
from  the  whole  of  the  record  in  a  case  on  appeal  that  sub- 
stantial justice  should  be  done,  the  appellant  asks  this  ap- 
pellate court,  without  having  to  undergo  the  expense  and 
necessity  of  another  trial  herein,  that  this  court  find  for 
plaintiff  the  amount  which  is  justly  due  him  in  this  case." 


Digitized  by  LjOOQIC 


April,  1920.]  Bayless  v.  Reed.  141 

Much  as  we  might  desire  to  comply  with  the  foregoing  inter- 
esting request,  the  answer  is  that  the  court  is  without  juris- 
diction to  grant  it.  (Sec.  4,  art.  VI,  Const.)  [1]  A  large 
portion  of  the  amount  claimed  by  plaintiff  as  aforesaid  was 
for  the  services  of  his  wife  as  nurse  for  deceased  at  the 
latter 's  special  instance  and  request,  and  in  order  to  prove 
the  allegations  of  his  complaint  as  to  such  services,  plaintiff 
offered  his  wife,  Minnie  E.  Bayless,  as  a  witness  in  his  be- 
half, whose  testimony,  if  received,  would  have  tended  to 
show  such  allegations  to  be  true.  To  the  testimony  of  this 
witness  the  following  objection  was  interposed:  **We  object 
to  this  witness  testifying  as  to  the  transactions  had  with 
the  decedent  on  the  same  ground,  that  of  section — subdivi- 
sion 3  of  section  1880  of  the  Code  of  Civil  Procedure.  This 
witness  is  not,  of  course,  the  nominal  party,  but  the  section 
is  broader  than  to  exclude  nominal  parties — it  excludes  not 
only  parties  or  assignors  of  parties,  it  also  includes— excludes 
persons  in  whose  behalf  the  action  is  prosecuted.  Now,  of 
course  the  testimony  has  not  progressed  far  enough  to  show, 
but  the  pleadings  indicate  so  clearly  the  nature  of  the  claim 
being  presented  against  this  estate,  it  is  for  services  ren- 
dered, a  larger  part  is  a  claim  for  services  of  this  witness, 
as  a  member  of  the  community  of  which  she  and  the  plain- 
tiff are  members,  and  by  the  same  reasoning  and  on  the 
same  theory  the  testimony  of  this  witness  is  also  incompe- 
tent." This  objection  was  at  first  overruled,  but  later,  and 
after  the  witness  had  testified  fully,  the  ruling,  so  far  as  it 
relates  to  that  portion  of  the  witness'  testimony  in  reference 
to  plaintiff's  claim  for  her  services  as  nurse,  was  set  aside, 
and  the  objection  thereupon  sustained.  It  is  claimed  by  ap- 
pellant that  this  ruling  was  erroneous,  and  we  think  the 
contention  must  be  sustained. 

That  the  earnings  of  the  wife  in  such  a  case  as  this  are 
community  property  is  too  well  settled  to  require  the  cita- 
tion of  authorities.  Such  being  the  case,  we  think  that 
where  a  husband  is  suinir  for  services  rendered  by  his  wife, 
his  claim  is  not  derived  from  her,  since  he  is  entitled  to  the 
value  of  her  services  by  virtue  of  his  marital  rights,  and 
she,  therefore,  is  a  competent  witness  for  him.  (40  Cyc. 
2295;  Porter  v.  Dunn,  131  N.  Y.  314,  [30  N.  E.  122] ;  Hap- 
I'ins  v.  Clark,  90  Hun,  4.  f35  N.  Y.  Supp.  360]  ;  Hiskett 
V.  Bozarth,  75  Neb.  70,  [105  N.  W.  990] ;  Parker  v.  Wells, 
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68  Neb.  647,  [94  N.  W.  717] ;  Miller  v.  MUler,  7  Ariz.  316, 
[64  Pac.  415];  Cullen  v.  Bisbee,  168  Cal.  695,  [144  Pac. 
968].)  Nor  do  we  think  that  it  is  intended  by  this  section 
to  extend  the  disqualification  to  any  except  parties  or  as- 
signors of  parties.  {Todd  v.  Martin,  4  Cal.  Unrep.  805, 
[37  Pac.  872].) 

If  it  be  contended  in  this  case  that  should  plaintiff  re- 
cover, the  wife  would  by  that  fact  be  interested  in  the  re- 
sult bccaus-e  of  the  fruits  of  such  recovery  being  community 
property,  the  answer,  as  we  see  it,  is  that  in  legal  contempla- 
tion she  would  not  be  invested  with  any  legal  interest 
therein.  In  the  case  of  Lucas  v.  McDonald,  126  Iowa,  678, 
[102  N.  W.  532],  the  supreme  court  of  Iowa  held  that  while 
the  statute  provided  that  "no  party  to  an  action,  or  the  wife 
of  such  party,  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  between  such  witness  and  a  person 
since  deceased,  as  against  the  administrator  of  such  deceased 
person,"  still,  it  not  appearing  that  the  wife  had  any  part 
therein,  in  such  a  case  she  was  a  competent  witness.  Such 
cases  as  we  have  found  holding  to  the  contrary  are  predi- 
cated upon  statutes  differing  in  various  respects  from  ours. 

For  these  reasons  we  think  the  ruling  referred  to  wa« 
prejudicial. 

Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.    No.    2830.     Second    Appellate    District,    Division    One.— Aprfl 

17,  1920.] 

CHARLES    E.    SUMNER,    Respondent,    v.    GEORGE    P. 
MOHN,  Appellant. 

[1]  Husband  and  Wife  —  Marital  Differences  —  Employment  of 
Attoeney  by  Wife — Agency. — Statements  by  the  husband  to  the 
wife  that  "we  had  better  settle  up  and  separate"  and  "you  go 
ahead  and  get  your  counsel  and  I  will  get  mine/'  made  because 
of  existing  marital  differences,  but  not  communicated  to  the  at* 
torney  from  whom  the  wife  thereupon  sought  advice  as  to  such 
marital  differences  and  who  subsequently  brought  an  action 
against  the  husband  for  separate  maintenance,  cannot  be  construed 
BM  creating  an  agency  in  the  wife  with  power  to  make  a  eontraet 
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in  the  name  of  the  husband  and  binding  him  to  pay  for  Bneh  sor- 
▼iees  rendered  to  her  alone  and  against  him  as  principal. 

[2]  Id. — StTiT  FOB  Sepakats  Maintbnanci — Legal  Bebviges  Rendered 
Wipe — Necessaries— Liability  of  Husband. — Legal  services  ren- 
dered tx>  the  wife  in  connection  with  the  bringing  of  a  suit 
against  the  husband  for  separate  maintenance  does  not  constitute 
necessaries,  for  which  the  husband  is  liable  under  section  174  of 
the  Civil  Code. 

ES]  Id.— Bights  of  Wife  —  How  Protected  —  Implied  Poweb  to 
Pledge  Husband's  Cbedit. — Section  137  of  the  Civil  Code  guaran- 
tees the  wife  full  and  complete  relief  and  provides  the  means 
necessary  for  securing  her  rights  in  the  prosecution  of  a  suit  for 
separate  maintenance,  and,  in  the  absence  of  necessity  for  pledg- 
ing the  husband's  credit,  no  implied  power  to  do  so  exists. 

[4]  Id. — Poweb  of  Wife  to  Contbact  fob  Legal  Sebvices — Bight 
OF  Attobnet  to  Becoveb  from  Husband. — A  wife  has  no  im- 
plied power  to  make  a  contract  for  legal  services  to  be  rendered 
for  her  sole  benefit  in  matters  adverse  to  the  husband;  and  the 
attorney  rendering  such  services  at  her  request  cannot  recover 
therefor  in  an  independent  action  against  the  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    S.  M.  Marsh,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Adam  Thompson,  Iverson  L.  Harris  and  Patterson  Sprigg 
for  Appellant 

Wright  &  McEee  for  Respondent. 

SHAW,  J. — ^In  this  action  plaintiff  sued  for  the  rea- 
sonable value  of  legal  services  alleged  to  have  been  per- 
formed for  defendant  at  his  special  instance  and  request. 

The  case  was  tried  by  a  jury,  which  gave  a  verdict  in 
favor  of  plaintiff  for  eleven  hundred  dollars.  Judgment 
followed  accordingly,  from  which  defendant  appeals,  pre- 
senting in  lieu  of  a  bill  of  exceptions  a  typewritten 
record  as  provided  in  section  953a  of  the  Code  of  Civil  Pro- 
cedure; and  in  their  briefs  the  parties  have  printed  portions 
of  the  record  upon  which  they  rely  in  support  of  their 
respective  contentions.  Though  nothing  appears  in  the  com- 
plaint or  bill  of  particulars  rendered  by  plaintiffs  on  de- 
mand of  defendant  to   indicate   such   fact,   it   nevertheless 
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appears  from  the  evidence  received  that  plaintiff's  claim  for 
compensation  is  based  upon  services  not  in  fact  rendered 
to  or  performed  for  defendant,  but  for  the  latter 's  wife, 
who,  as  claimed  by  plaintiff,  was  agent  of  the  husband,  and 
being  thereunto,  at  the  expense  of  defendant,  expressly- 
authorized  so  to  do,  employed  plaintiff  as  her  attorney, 
from  whom  she  sought  advice  as  to  marital  differences  ex- 
isting between  herself  and  husband,  as  a  result  of  which, 
after  some  eighty  or  ninety  separate  consultations,  covering 
a  period  of  three  or  four  months,  plaintiff  for  the  wife 
brought  an  action  against  defendant  for  separate  mainte- 
nance. 

The  existing  agency  and  the  fact  that  the  wife  of  defend- 
ant was  by  him  expressly  authorized  to  employ  plaintiff  as 
an  attorney,  and  thus  obligate  him  to  pay  for  the  services 
rendered  his  wife,  depends  solely  and  alone  upon  the  lat- 
ter's  testimony,  who,  notwithstanding  the  provisions  of 
section  1881  of  the  Code  of  Civil  Procedure,  was  permitted 
to  testify  against  her  husband  without  objection  interposed 
by  defendant,  who  now  for  the  first  time  claims  that  it  was 
error.  [1]  Without  considering  the  point,  we  may  say 
that  her  testimony  is  insuflScient  to  justify  the  finding  im- 
plied by  the  verdict  that  she  was  authorized  to  act  for  de 
fendant  in  employing  plaintiff  as  her  attorney  at  the  ex- 
pense of  her  husband  in  matters  adverse  to  him  and  for  the 
purpose  of  instituting  an  action  against  him.  Her  testimony, 
after  stating  at  great  length  the  existing  marital  differences 
and  causes  thereof,  is  that  on  the  evening  of  October  11, 
1917,  ''Doctor  Mohn  [the  defendant]  said  to  me,  'Well,  we 
had  better  settle  up  and  separate';  he  said,  'You  go  ahead 
and  get  your  counsel  and  I  will  get  mine.'  "  And  again, 
"on  the  afternoon  of  October  15th,  Doctor  Mohn  told  me  to 
go  ahead  and  get  an  attorney,  and  we  would  settle  this 
thing  up."  This  testimony  and  this  alone,  not,  however, 
communicated  to  the  plaintiff,  constitutes  the  only  evi- 
dence in  support  of  plaintiff's  claim  that,  in  employing  him 
as  an  attorney  against  defendant,  his  client  acted  merely  as 
agent  of  the  defendant,  who  was  obligated  to  pay  for  the  ser- 
vices so  adversely  rendered.  Conceding  the  statements,  the 
making  of  which  defendant  denies,  were  in  fact  made,  they 
could  not  under  the  circumstances  have  been  reasonably 
understood  by  Mrs.  Mohn  or  intended  by  defendant  to  have 


Digitized  by  LjOOQIC 


April,  1920.]  SuMNEB  V.  MoHN.  145 

been  made  with  the  intent  and  purpose  of  eonferring  au- 
thority upon  the  wife  as  agent  of  her  husband  to  obligate 
him  upon  the  alleged  contract.  Suppose  in  a  dispute  over 
a  boundary  line  between  A  and  B,  the  former  should  say 
to  the  latter,  "You  go  ahead  and  get  your  attorney  and  I 
will  get  mine  and  we  will  settle  this  matter,"  manifestly 
B's  attorney  could  not  recover  from  A  for  services  rendered 
B  upon  the  theory,  based  upon  the  language  used,  that  in 
employing  him  B  was  acting  as  the  agent  of  A,  having 
authority  to  engage  counsel  for  himself  at  A's  expense. 
This  being  true,  it  follows  that,  since,  as  to  existing  differ- 
ences between  the  husband  and  wife,  their  relation  was  that 
of  strangers,  what  was  said  by  Dr.  Mohn  cannot  be  con- 
strued as  creating  an  agency  in  the  wife  with  power  to  make 
a  contract  in  his  name  and  binding  him  to  pay  for  services 
rendered  to  her  alone  and  against  the  husband  as  principal. 
[2]  Conceding  the  evidence  insufiScient  to  show  express 
authority  conferred  upon  defendant's  wife  to  make  the 
alleged  contract,  plaintiff  nevertheless  insists  that  the  ser- 
vices rendered  must  be  deemed  necessaries  furnished  her; 
and  hence,  under  the  provisions  of  section  174  of  the  Civil 
Code,  the  husband  is,  regardless  of  the  question  of  express 
agency,  liable  for  the  value  thereof.  The  section  provides 
that  in  case  the  husband  '^  neglect  to  make  adequate  pro* 
vision  for  the  support  of  his  wife,  .  .  .  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary  for 
her  support,  and  recover  the  reasonable  value  thereof  from 
the  husband."  The  services  rendered,  according  to  respond- 
ent, "were  for  investigation,  consultation,  preparation,  and 
the  beginning  of  a  suit  for  separate  maintenance,  and 
covered  a  period  extending  from  October  12,  1917,  to  April 
3,  1918."  While  cases  may  be  found  tending  to  support 
respondent's  contention,  the  overwhelming  weight  of  author- 
ity is  to  the  contrary.  The  statutory  liability  of  the  hus- 
band is  for  articles  necessary  for  the  wife's  support.  In 
our  opinion,  legal  services  cannot  be  deemed  such  articles. 
The  common  law  defines  necessaries  to  consist  only  of  neces- 
sary food,  drink,  clothing,  washing,  physic,  instruction,  and 
a  convenient  place  of  residence.  (2  Kent's  Commentaries, 
124;  Shelton  v.  Pendleton,  18  Conn.  417;  Coffin  v.  Dunham, 
8  Cush.   (Mass.)  404,   [54  Am.  Dec.  769] ;  Clarke  v.  Burke, 

47  Cal.  App.— 10 
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65  Wis.  359,  [56  Am.  Rep.  631,  27  N.  W.  22],  and  cases 
referred  to  in  note  in  L.  R.  A.  1915C,  p.  467.) 

[3]  Moreover,  the  services  rendered  pertain  to  the  bring- 
ing of  a  suit  for  separate  maintenance,  and  the  statute  (sec. 
137,  Civ.  Code)  provides  that  the  court  may  require  the 
husband  to  pay  such  money  as  may  be  necessary  for  the 
prosecution  of  the  action.  This  statute  guarantees  the  wife 
full  and  complete  relief  and  provides  the  means  necessary 
for  securing  her  rights,  and,  hence,  in  the  absence  of  neces- 
sity for  pledging  the  husband's  credit,  no  implied  power 
to  do  so  exists.  {Meaher  v.  Mitchell,  112  Me.  416,  [Ann. 
Cas.  1917 A,  688,  L.  R.  A.  1915C,  467,  92  Atl.  492].)  In  the 
action  for  separate  maintenance  the  court  had  before  it  the 
parties,  their  property,  their  merits  and  delinquencies,  and 
was  thus,  as  intended  by  the  statute,  not  only  in  a  position 
to  fix  the  compensation  of  plaintiff  for  the  services  rendered 
to  the  wife,  but  presumably  did  require  the  husband  to 
pay  such  sum  as  it  deemed  just  and  equitable  therefor.  [4] 
In  view  of  the  code  provisions  of  this  state,  a  wife  has  no 
implied  power  to  make  a  contract  for  legal  services  to  be 
rendered  for  her  sole  benefit  in  matters  adverse  to  the  hus- 
band. Hence,  it  follows  that  the  attorney  rendering  such 
service  at  her  request  cannot  recover  therefor  in  an  indepen- 
dent action  against  the  husband.  To  so  hold  would  not  only 
jeopardize  the  marital  or  separate  estate  of  the  husband, 
thus  violating  a  sound  public  policy,  but  ignoring  the  great 
weight  of  opinion  elsewhere  expressed  upon  the  subject. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  14,  1920. 

All  the  Justices  concurred. 
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[Civ.   No.  3351.    First  Appellate  District,  Division  Two.— April   19, 

1920.] 

P.   E.  WRIGHT,  Respondent,  v.  JAMES  V.  BALDWIN, 

Appellant. 

[1]  Slander — ^Damages  Reooyerable — Majjob — Instructions. — In  an 
action  for  slander  an  instruction,  in  effect,  that  if  the  jury  find 
that  the  defendant  spoke  the  objectionable  words  of  and  concern- 
ing the  plaintiff,  they  can  award  the  plaintiff  both  compensatory 
and  punitive  damages,  without  regard  to  any  consideration  of 
malice  or  motive,  but  that  they  can  r'ecline  to  award  damages  for 
the  alleged  slander  only  in  the  event  they  should  find  that  defend- 
ant did  not  utter  the  words  charged  of  and  concerning  plaintiff,  is 
prejudiciaUy  erroneous. 

[2]  Id.— Evidence — Proof  of  Mauck.— Malice  is  always  an  issue  in 
an  action  for  slander  where  plaintiff  seeks  punitive  damages,  but 
inch  malice  may  be  proved  directly  or  indirectly  by  direct  evi- 
dence of  the  evil  motive  or  inteiit  or  by  inferences  which  may 
be  drawn  from  the  facts  proved. 

[3]  Id. — Inference  of  Malice  —  Presumption  —  Instructions. — 
Although,  in  awarding  punitive  damages,  the  jury  may  infer 
malice  from  an  unprivileged  utterance  of  a  false  charge  slander- 
ous per  se,  such  inference  must  be  drawn  by  the  jury  from  the 
facts  proved;  it  is  not  a  presumption  of  law  which  the  court 
itself  can  make.    Failure  to  so  instruct  the  jury  is  error. 

£4]  Malicious  Prosecution  —  Advice  of  Counsel  —  EkRONEOUs  In- 
struction.— In  an  action  for  malicious  prosecution  an  instruc- 
tion that  the  jury  should  disregard  the  special  defense  of  advice 
of  counsel  if  they  believe  from  the  evidence  that  defendant  did 
not  state  "to  his  attorney  or  to  the  district  or  deputy  district 
attorney,  or  any  or  either  of  them,  all  the  facts  within  his  knowl- 
edge," etc.,  is  erroneous  in  that  it  requires  the  jury  to  find  that 
defendant  made  a  full  and  fair  disclosure  of  all  the  facts  within 
bis  knowledge  respecting  the  transaction  complained  of  to  each 
one  of  the  three  attorneys  consulted  by  him,  whereas  proof  of  a 
full  and  fair  disclosure  of  such  facta  to  any  one  of  the  three 
would  have  been  sufficient  to  sustain  such  defense  if  defendant 
acted  upon  the  advice  of  the  attorney  to  whom  such  disclosure  was 
made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge.    Reversed. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 
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Anderson  &  Anderson  and  Bert  Campbell  for  Appellant 
JTohn  H.  Miller  and  Edward  C.  Higgins  for  Respondent. 

NOURSE,  J.— This  is  an  appeal  by  defendant  from  a 
judgment,  following  a  verdict,  entered  against  him  in  favor  of 
plaintiff  in  a  joint  action  for  malicious  prosecution  and 
slander.  The  complaint  contained  four  causes  of  action, 
three  for  malicious  prosecution  growing  out  of  the  arrest 
and  trial  of  the  plaintiff  upon  a  charge  of  embezzlement 
and  the  fourth  for  slander  growing  out  of  statements  alleged 
to  have  been  made  by  the  defendant  in  the  courtroom  of  a 
justice  of  the  peace  who  was  conducting  the  preliminary 
hearing  of  the  plaintiff  upon  the  embezzlement  complaint. 
Plaintiff  waa  nonsuited  on  the  second  and  third  causes. 
The  jury  awarded  him  damages  in  the  sum  of  six  thousand 
dollars,  with  nothing  in  the  verdict  to  indicate  what  portion 
was  allowed  on  each  cause  of  action  or  what  portion  was 
allowed  for  either  compensatory  or  punitive  damages. 

Various  grounds  for  reversal  have  been  urged  by  appel- 
lant, the  most  patent  objections  going  to  the  error  of  the 
trial  court  in  instructing  the  jury.  [1]  Upon  the  cause 
of  action  for  slander  the  court,  after  instructing  the  jury 
that  the  words  charged  as  having  been  used  were  slander- 
ous per  se  and  that  the  first  duty  of  the  jury  was  to  deter- 
mine whether  those  words  were  used  by  the  defendant  of 
and  concerning  the  plaintiff,  gave  the  following  instruction 
as  to  the  damages  which  might  be  awarded  under  this  cause 
of  action:  **If  you  believe  from  the  greater  weight  of  the 
evidence  that  they  were  so  used,  your  verdict  will  be  for 
the  plaintiff,  and  you  will  assess  such  a  reasonable  sum  as 
his  damages  as  in  your  sound  discretion  you  believe  from 
the  facts  and  circumstances  in  evidence  will  be  just  and 
right,  and  .  .  .  will  compensate  the  plaintiff  for  the  injury 
to  his  feelings,  etc.  .  .  .  You  may  also  allow  such  a  temperate 
amount  by  way  of  punitive  or  exemplary  damages  as  will 
serve  to  prevent  or  deter  said  defendant  from  committing 
a  similar  wrong  hereafter.  If  you  believe  from  the  evidence 
that  defendant  did  not  utter  the  words  charged  in  the  com- 
plaint of  and  concerning  plaintiff,  you  will,  of  course, 
award  no  damages  therefor." 
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The  foregoing  were  the  only  inslruetions  given  by  the  court 
upon  the  cause  of  action  for  slander.  All  the  other  in- 
structions related  solely  to  the  first  cause  of  action  for  mali- 
cious prosecution.  That  these  instructions  failed  to  present 
the  issues  fairly  to  the  jury  cannot  be  doubted.  The  effect 
was  that,  if  the  jury  found  that  the  defendant  spoke  the 
objectionable  words  of  and  concerning  the  plaintiff,  they 
could  award  the  plaintiff  both  compensatory  and  punitive 
damages  without  regard  to  any  consideration  of  malice  or 
motive,  but  that  they  could  decline  to  award  damages  for 
the  alleged  slander  only  in  the  event  they  should  find  that 
defendant  did  not  utter  the  words  charged  of  and  concern- 
ing plaintiff.  [2]  Punitive  damages  being  recoverable 
under  section  3294  of  the  Civil  Code,  as  punishment  for 
the  motive  of  the  act  complained  of,  after  compensation  for 
the  injuries  suffered  by  the  act  has  been  made,  malice  is 
essential  to  recovery.  Such  malice  may  be  proved  directly 
or  indirectly  by  direct  evidence  of  the  evil  motive  or  intent 
or  by  inferences  which  may  be  drawn  from  the  facts  proved. 
{Davis  v.  Hearst,  160  Cal.  143,  163,  [116  Pac.  530].)  Mal- 
ice, therefore,  is  always  an  issue  in  an  action  for  slander 
where  plaintiff  seeks  punitive  damages.  [3]  And  though, 
in  awarding  punitive  damages,  the  jury  may  infer  malice 
from  an  unprivileged  utterance  of  a  false  charge  slanderous 
per  se,  such  inference  must  be  drawn  by  the  jury  from  the 
facts  proved;  it  is  not  a  presumption  of  law  which  the  court 
itself  can  make.  The  failure  to  so  instruct  the  jury  was 
error. 

Criticism  is  also  made  of  the  instruction  given  at  the 
request  of  the  plaintiff  relating  to  the  special  defense  inter- 
posed by  the  defendant  to  the  first  cause  of  action  that  the 
prosecution  was  not  instituted  by  him  until  after  he  had 
made  a  full  and  fair  disclosure  of  all  the  facts  relating 
thereto  to  counsel  and  had  been  advised  by  counsel  that  in  his 
opinion  plaintiff  was  guilty  of  the  crime  of  embezzlement. 
The  undisputed  facts  were  that,  prior  to  the  institution  of 
the  criminal  proceeding  complained  of,  defendant  consulted 
his  own  counsel  and  was  by  him  advised  that  in  his  opinion  the 
plaintiff  was  guilty  of  embezzlement;  and  that  the  defend- 
ant and  his  counsel  then  presented  the  facts  in  their  posses- 
sion to  the  district  attorney  of  Los  Angeles  County,  who  gave 
defendant  the  same  advice,  but  suggested  that  he  also  present 
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the  facts  to  one  of  his  deputies  in  order  that  a  thorough 
investigation  might  be  made  before  a  warrant  should  issue 
for  plaintiff's  arrest.  This  was  also  done  and  the  deputy 
district  attorney  gave  defendant  the  same  opinion  as  to 
plaintiff's  guilt. 

[4]  The  instruction  complained  of  was  that  the  jury 
should  disregard  said  defense  "if  you  believe  from  the  evi- 
dence that  the  said  defendant  did  not  state  to  his  attorney 
or  to  the  district  or  deputy  district  attorney,  or  any  or 
either  of  them^  all  the  facts  within  his  knowledge,  .  .  .  '* 

The  vice  of  this  instruction  is  that  it  required  the  jury 
to  find  that  defendant  had  made  a  full  and  fair  disclosure  of 
all  the  facts  within  his  knowledge  respecting  the  transactions 
complained  of  to  each  one  of  the  three  attorneys  consulted 
by  him,  whereas  proof  of  a  full  and  fair  disclosure  of  such 
facts  to  any  one  of  the  three  would  have  been  sufiScient  to  sus- 
tain thijs  defense  if  defendant  had  acted  upon  the  advice 
of  the  attorney  to  whom  such  disclosure  was  made. 

Other  errors  complained  of  do  not  require  discussion,  as 
it  is  unlikely  that  they  will  occur  upon  a  new  triaL 

For  the  reasons  given  the  judgment  is  reversed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Civ.   No.   2126.    Third   Appellate  District.— April    19,   1920.] 

P.  C.  DREW,  Petitioner,  v.  THE  SUPERIOR  COURT  OP 
MENDOCINO  COUNTY  et  al.,  Respondents. 

[1]  Execution— Supplemental  Pboceedinos — Immaterial  Erbor  in 
Title — ^Jurisdiction — CJontempt. — Where  the  given  name  of  the 
plaintiff  is  erroneously  stated  in  the  order  of  examination  made  in 
a  proceeding  supplemental  tc«  execution,  but  aU  the  information 
concerning  the  action  and  judgment  are  fully  and  accurately 
given  in  the  order  and  in  the  affidavit  upon  which  such  order  is 
based,  certified  copies  of  which  are  served  on  the  person  to  whom 
such  order  is  directed,  the  error  being  such  that  no  one  could  be 
deceived  or  misled  thereby,  such  order  of  examination  is  not  void 
and  the  trial  court  is  not  thereby  deprived  of  jurisdiction  to 
render  a  judgment  in  contempt  for  failure  to  obey  the  same. 
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[2]  Pleading  —  Corporate  Existence  —  Admission  by  Pleadings  — 
Collateral  Attack  on  Judgment. — The  corporate  existence  of 
the  defendant  being  established  by  the  failure  of  the  defendant  to 
deny  the  allegation  of  that  fact  in  plaintiff's  verified  complaint, 
the  judgment  entered  thereon  against  the  corporation  is  final  and 
conclusive  upon  said  matter  and  is  not  open  to  attack  in  a  pro- 
ceeding supplemental  to  execution* 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
order  of  the  Superior  Court  of  Mendocino  County,  and  J.  Q. 
White,  Judge,  adjudging  petitioner  guilty  of  contempt  of 
court.     Writ  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Metson  and  R.  Q.  Hudson  for  Petitioner. 

Bobert  Duncan  for  Respondents. 

NICOL,  P.  J.,  pro  tern. — This  is  a  petition  for  a  writ  of 
review,  by  which  the  petitioner  seeks  to  have  an  order  of 
the  superior  court  of  Mendocino  County,  adjudging  him 
guilty  of  contempt  of  court,  annulled  and  set  aside. 

The  material  facts  of  the  matter  may  be  briefly  stated 
as  follows:  On  the  twenty-eighth  day  of  October,  1918,  in 
an  action  then  pending  in  the  said  superior  court  of  Men- 
docino County,  entitled  Phil  Lobree,  Plaintiff  v.  L.  E.  White 
Lumber  Company,  a  Corporation,  and  Goodyear  Redwood 
Company,  a  Corporation,  Defendants,  judgment  was  rendered 
in  favor  of  the  plaintiff  and  against  the  defendants  for  the 
sum  of  $7,150,  with  interest  and  costs.  On  the  fourth  day 
of  August,  1919,  Robert  Duncan,  the  attorney  for  the  plain- 
tiff in  said  action,  filed  and  presented  to  the  judge  of  said 
court  his  affidavit  wherein  he  set  forth  the  rendition  of  the 
said  judgment;  the  issuance  on  November  30,  1918,  of  an 
execution  against  the  property  of  the  said  judgment  debtor, 
L.  E.  White  Lumber  Company,  and  that  the  execution  was 
afterward  returned  wholly  unsatisfied;  that  the  said  L.  E. 
White  Lumber  Company  had  its  principal  place  of  business 
in  the  city  and  county  of  San  Francisco;  that  said  P.  C. 
Drew  was  at  the  time  of  the  commencement  of  said  action 
and  at  all  times  since  has  been  the  president  and  general 
manager  of  the  said  L.  B.  White  Lumber  Company,  and  that 
he  resides  in  and  has  his  office  in  the  said  city  and  county 
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of  San  Francisco;  that  the  said  company  owned  property 
and  had  it  in  its  possession  or  under  its  control,  not  ex- 
empt from  execution,  which  it  unjustly  refuses  to  apply  to 
the  satisfaction  of  said  judgment,  and  that  said  Drew,  as 
president  and  general  manager,  had  property  of  said  com- 
pany  in  his  possession  and  under  his  control,  which  he  un- 
justly refuses  to  apply  to  the  satisfaction  of  said  judgment ; 
that  the  said  company  had  books  of  account,  which  were  in 
the  possession  and  under  the  control  of  the  said  Drew,  as 
president  and  manager  thereof,  showing  the  properties  be- 
longing to  the  said  company,  and  also  showing  the  receipts 
and  disbursements  of  said  corporation,  and  particularly 
showing  the  receipts  of  moneys  from  the  sale  of  its  proper- 
ties to  the  Goodyear  Redwood  Company,  and  the  amounts 
and  disbursements  thereof;  that  the  said  L.  E.  White  Lum- 
ber Company  claimed  to  have  received  from  said  Gtoodyear 
Redwood  Company  a  large  amount  in  cash,  within  two  or  three 
years,  before  the  making  of  said  affidavit;  that  the  said  com- 
pany and  its  said  president,  F.  C.  Drew,  claimed  that  the 
said  company  was  solvent  and  able  to  pay  all  its  debts,  in- 
cluding the  said  judgment. 

The  said  affidavit  prayed  for  the  appointment  of  a  referee 
in  the  city  and  county  of  San  Francisco,  and  that  an  order 
be  made  requiring  said  judgment  debtor  L.  E.  White  Lum- 
ber Company  by  its  president  and  general  manager,  F.  C. 
Drew,  and  by  its  other  officers  and  directors,  to  appear  be- 
fore the  said  referee,  and  to  answer  concerning  the  property 
of  said  company,  and  to  produce  before  the  referee  its  books 
showing  the  property  and  moneys  belonging  to  the  said  cor- 
poration. 

Upon  the  presentation  of  this  affidavit  the  court  on  the 
fourth  day  of  August,  1919,  made  its  order  appointinsr  one 
Casper  A.  Ombaum  referee  and  ordered  the  said  judgment 
debtor  L.  E.  White  Lumber  Company,  by  its  president  and 
general  manager,  F.  C.  Drew,  and  said  F.  C.  Drew,  to  ap- 
pear before  the  said  referee  on  the  fourteenth  day  of  Au- 
gust, 1919,  at  2  o'clock  P.  M.,  and  submit  to  examination 
and  make  discovery  under  oath  concerning  the  property  of 
the  said  company,  and  to  bring  before  the  referee  the  books 
of  account  of  the  said  company. 

This  order  of  the  court,  together  with  the  said  affidavit 
of  Robert  Duncan,  was  duly  served  on  F.  C.  Drew  on  the 
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ninth  day  of  August,  1919,  and  he  failed  to  appear  for 
examination  and  no  appearance  was  made  for  or  on  behalf 
of  the  said  L.  E.  White  Lumber  Company.  The  petitioner, 
F.  C.  Drew,  was  thereafter  adjudged  guilty  of  contempt 
of  court  for  failing  to  obey  said  order. 

The  petitioner  claims  that  the  superior  court  of  Mendo- 
cino County  was  without  jurisdiction  to  render  its  judg- 
ment in  contempt  against  him,  because:  (1)  The  order  made 
by  the  court  for  him  to  appear  and  submit  to  an  examination 
was  entitled  in  an  action  not  pending  in  said  superior 
court,  in  this,  that  the  said  order  was  entitled  ''Paul" 
Lobree  vs.  L.  E.  White  Lumber  Company,  a  Corporation, 
et  al.;  (2)  because  the  judgment  sought  to  be  enforced  in 
the  supplement  proceedings,  in  which  petitioner  was  ad- 
judged guilty  of  contempt,  was  null  and  void  by  reason  of 
the  fact  that  said  judgment  was  made  and  entered  in  an 
action  brought  against  L,  E.  White  Lumber  Company,  which 
action  was  instituted  after  the  said  company  had  forfeited 
its  charter  by  reason  of  its  failure  to  pay  its  annual  fran- 
chise tax,  which  forfeiture  occurred  on  March  3,  1917. 

[1]  1.  The  affidavit  of  Robert  Duncan  above  referred  to, 
and  upon  which  the  said  order  to  appear  for  examination 
was  based,  was  properly  and  correctly  entitled,  as  follows, 
to  wit:  "Phil  Lobree  vs.  L.  E.  White  Lumber  Company, 
et  al."  This  affidavit  gave  the  correct  date  of  the  judgment 
and  the  amount  thereof,  and  also  the  date  when  the  judg- 
ment was  entered  and  docketed.  It  recited  also  the  date  of 
the  issuance  of  the  execution  and  the  fact  that  the  execution 
was  returned  wholly  unsatisfied.  The  order  of  examination 
made  on  this  affidavit,  as  before  stated,  was  entitled  ''Paul 
Lobree,  Plaintiff,"  instead  of  "Phil  Lobree,  Plaintiff." 
This  error  in  the  title  of  the  cause  did  not  in  our  opinion 
render  the  order  void,  and  no  one  could  be  misled  by  reason 
thereof. 

It  is  perfectly  clear  from  the  statements  contained  in  said 
order  that  it  was  an  order  for  examination  made  in  the 
case  of  Phil  Lobree  vs.  L.  E.  White  Lumber  Co.,  a  Corpora- 
tion, et  al. ;  that  such  is  the  fact  is  plain  from  the  following 
statements  contained  in  the  order:  It  refers  to  the  said 
affidavit,  giving  the  name  of  the  affiant  and  stating  that  he 
was  the  attorney  for  the  plaintiff,  and  further  stated  that 
it  appeared  by  the  said  affidavit  **and  by  the  records  on 
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file  in  said  action  that  judgment  was  recovered  therein 
against  the  defendant,  L.  E.  White  Lumber  Company,  a 
corporation,  on  the  28th  day  of  October,  A.  D.  1918,  for 
the  sum  of  Seventy  One  Hundred  Fifty  ($7150)  Dollars, 
with  interest  and  costs,  that  said  judgment  was  duly  entered 
and  docketed  in  the  office  of  the  Clerk  of  this  Court  on 
said  date;  that  an  execution  against  the  property  of  said 
judgment  debtor  was  on  the  30th  day  of  November,  A.  D. 
1918,  duly  issued  to  the  Sheriff  of  the  City  and  County  of 
San  Francisco,  State  of  California,  the  county  where  said 
judgment  debtor  and  its  president  and  general  manager  F. 
C.  Drew  had  their  and  each  of  their  principal  places  of 
business  at  the  time  of  the  issuance  of  said  execution  and 
ever  since  have  had  and  still  have,"  and  also  states  that 
said  execution  was  returned  wholly  unsatisfied. 

It  likewise  appears  from  the  affidavit  of  the  petitioner 
filed  in  the  superior  court  of  Mendocino  County,  in  answer 
to  the  order  to  show  cause,  why  he  should  not  be  punished 
for  contempt;  that  there  was  served  upon  him  on  the  ninth 
day  of  August,  1919,  a  certified  copy  of  said  affidavit  of 
Robert  Duncan,  and  also  of  said  order  and  ''that  to  said 
affidavit  there  was  attached  a  certificate  of  Hale  Prather, 
County  Clerk  and  Ex-officio  Clerk  of  the  Superior  Court 
of  the  County  of  Mendocino,  certifying  that  he  had  com- 
pared the  foregoing  copy  of  an  order  and  affidavit  in  the 
case  of  Phil  Lobree,  Plaintiff,  vs.  L.  E.  White  Lumber  Com- 
pany, a  Corporation,  et  al.,  Defendants,  with  the  original 
records,  as  the  same  remained  in  his  office,  and  that  the  same 
were  correct  transcripts  thereof  and  of  the  whole  of  said 
original  documents." 

There  can  be  no  question  from  the  foregoing  statements 
contained  in  the  order  that  it  was  made  in  the  case  of  Phil 
Lobree  vs,  L.  E.  White  Lumber  Company  et  al.,  and  that 
the  error  in  the  title  of  the  cause  is  wholly  immaterial,  as 
all  the  information  concerning  the  action  and  judgment 
was  fully  and  accurately  given  in  the  order  and  in  the 
affidavit  of  Robert  Duncan,  certified  copies  of  which  were 
served  on  petitioner  on  the  ninth  day  of  August,  1919.  The 
error  was  merely  a  clerical  error  and  no  one  could  be  de- 
ceived or  misled  thereby.  It  was  held  in  Ex  parte  Oordan, 
95  Cai.  374,  [30  Pac.  561],  that  an  order  that  the  husband 
pay  a  monthly  allowance  for  the  support  of  a  minor  child 
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desi^ated  as  *'Lina"  or  "Lena"  Gordan,  was  not  void  as 
being  an  order  for  the  support  of  a  different  person  from 
"Leih"  Gordan  though  the  names  are  not  the  same,  nor 
are  they  idem  so7ians,  when  it  appears  that  the  child  is 
referred  to  throughout  the  proceedings  as  the  sole  issue  of 
the  parties  to  the  action,  and  is  thereby  identified. 

2.  The  claim  of  the  petitioner  that  the  judgment  is  void, 
because  the  action  in  which  it  was  rendered  was  instituted 
after  the  defendant  L.  E.  White  Lumber  Company  had 
forfeited  its  charter,  by  reason  of  its  failure  to  pay  its  fran- 
chise tax  for  the  year  1916,  cannot  be  sustained.  It  appears 
from  the  record  that  the  action  was  commenced  on  the 
twenty-fifth  day  of  June,  1917.  [2]  The  complaint  was 
verified  and  alleged,  '*that  said  defendant,  L.  B.  White 
Lumber  Company,  is  now,  and  was  at  all  the  times  in  this 
complaint  mentioned,  a  corporation,  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia." This  allegation  of  the  complaint  was  admitted  by 
the  answer  of  said  corporation,  in  failing  to  deny  the  same, 
and  the  court  found  that  the  said  allegation  of  the  complaint 
was  true.  The  corporate  existence  of  said  company  being 
thus  established  by  the  said  admission  of  the  pleadings,  the 
judgment  entered  thereon  is  final  and  conclusive  upon  said 
matter  and  is  not  open  to  attack  in  this  proceeding. 

In  the  case  of  Alaska  Salmon  Co,  v.  Standard  Box  Co,, 
158  Cal.  567,  [112  Pac.  454],  there  was  a  special  defense 
in  which  it  was  alleged  that  the  plaintiff  was  a  corporation, 
organized,  existing,  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  state  of  California.  That  at  all  times 
from  its  incorporation  it  has  wholly  failed  to  comply  with 
the  provisions  of  the  act  imposing  a  license  tax  upon  cor- 
porations and  had  wholly  failed  to  pay  its  license  tax.  No 
evidence  was  introduced  in  support  of  this  plea,  and  judg- 
ment was  entered  in  favor  of  plaintiff.  The  court  said  that 
**the  answer  itself  avers  that  the  plaintiff  is  a  corporation 
and  is  engaged  in  business  as  a  corporation.  This  is  an  ad- 
mission of  the  plaintiff's  corporate  capacity  to  sue.  .  .  .  The 
corporate  existence  and  general  capacity  of  plaintiff  thus 
being  established  by  the  admission  of  the  pleadings  it  was 
a  matter  of  afiSrmative  defense  for  the  box  company  to  have 
shown  the  extraneous  fact  that  plaintiff  had  failed  to  corn- 
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ply   with   the  corporation  license  tax  law  .  .  .";   and   the 
judgment  in  favor  of  the  plaintiff  was  sustained. 

It  follows  that  the  petitioner  was  in  contempt  of  court 
in  failing  to  obey  the  order  of  August  4,  1919,  directing 
him  to  appear  before  the  referee  for  examination,  and  tlie 
court  was  in  the  exercise  of  its  jurisdiction  in  holding  him 
guilty  of  contempt.  It  is  therefore  ordered  that  the  writ 
of  review  be,  and  the  same  is  hereby,  dismissed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  17,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  S234.    First  Appellate  District,  Division  One.— April  19, 

1920.] 

IVA  N.  RICKER  WILMOT,  as  Executrix,  etc.,  Appellant, 
V.  ELMER  I.  MOODY  et  al.,  Respondents. 

[1]  Attohnet  at  Law — Distribution  of  Note  to  Leqatki — ^Running 
OF  Statute  or  Limftations — Nbgugencb — Liabiutt. — ^Where  the 
legatees  under  a  will,  without  waiting  for  formal  distribution  by 
order  of  the  probate  court,  upon  their  legacies  becoming  due  and 
payable,  enter  into  an  agreement  among  themselves  for  the  divi- 
sion and  distribution  of  the  property  which  consists,  among  other 
things,  of  a  promissory  note,  and  the  property  is  accordingly 
divided  and  distributed,  the  attorneys  for  the  executrix  have  no 
further  concern  therewith,  and  if,  thereafter,  the  person  who  re- 
ceives the  promissory  note  allows  the  statute  of  limitations  to 
bar  an  action  thereon,  that  fact  cannot  give  rise  to  a  claim  for 
damages  against  the  attorneys. 

X2]  Fraudulent  Representations — Action  for  Damages — Confuct- 
iNG  Evidence — Finding — Appeal. — In  an  action  for  damages  for 
the  alleged  fraudulent  representations  of  an  attorney  to  the  effect 
that  a  loan  made  to  him  would  be  secured  by  a  mortgage,  and 


1.     Liability  of  attorney  for  negligence  or  breach  of  duty,  notes, 
31  Am.  Dec.  89;  33  Am.  Bep.  760;  Ann.  Oas.  1917B,  3,  55. 
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that  sncli  mortgage  had  been  executed  as  promised  and  was  in  the 
banky  the  defendant  having  testified  that  the  loan  was  made  to 
him  upon  his  personal  note  upon  the  understanding  that  no  secur- 
ity was  to  be  given,  and  that  testimony  having  found  support  in 
the  physical  circumstances  of  the  transaction,  a  finding  of  the 
trial  court  in  accordance  with  such  testimony  cannot  be  disturbed 
on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Losi 
Angeles  County.    Russ  Avery,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  Merriam,  Merriam  &  Rinehart  and  Merriam,  Rine- 
hart  &  Merriam  for  Appellant. 

Ticknor  &  Carter,  Edwin  P.  Hahn,  Simpson  &  Simpson 
and  Elmer  I.  Moody,  in  pro.  per,,  for  Respondents. 

RICHARDS,  J.— The  plaintiff,  as  the  executrix  of  the 
estate  of  Samuel  M.  Ricker,  deceased,  brought  this  action 
against  the  defendants  as  the  members  of  a  copartnership 
engaged  in  the  practice  of  law,  and  who  had  been  employed 
by  her  as  such  to  advise  and  assist  her  in  the  probate  of 
the  will  of  the  deceased  and  the  administration  of  his  estate, 
to  recover  the  sum  of  two  thousand  dollars. 

The  complaint  contained  two  counts,  the  first  of  which  was 
based  upon  allegations  of  negligence  in  that  the  defendants 
allowed  the  statute  of  limitations  to  run  against  a  promis- 
sory note  for  one  thousand  dollars,  executed  by  one  Sylvester 
M.  Rice,  and  being  part  of  the  assets  of  the  estate,  so  that 
the  amount  of  the  note  w  as  lost.  The  burden  of  the  second 
count  was  that  the  defendants  had  persuaded  and  induced 
the  plaintiff,  as  such  executrix,  to  loan  to  Elmer  I.  ^foody, 
one  of  their  number,  the  sum  of  one  thousand  dollars  upon 
his  promissory  note,  representing  that  the  note  would  be 
secured  by  a  mortgage  on  real  property  of  greater  value 
than  the  amount  of  the  loan;  that  after  the  making  of  said 
loan  and  the  acceptance  by  the  plaintiff  of  said  note  of  one 
thousand  dollars  executed  by  Moody,  the  defendants  repre- 
sented to  her  that  a  mortcjnge  securing  the  same  had  in 
fact  been  executed  and  was  **in  the  bank,"  together  with  a 
certificate  of  title  relating  thereto,  whereas  in  truth  no  sucn 
mortgage  had  been  or  ever  was  executed,  and  that  as  the 
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result  of  this  transaction  the  estate  was  damaged  in  the 
amoTint  of  said  loan.  Following  these  averments  of  the 
second  count  and  based  thereon  is  an  allegation  that  by 
reason  of  the  fraudulent  representations,  facts,  aid  cir- 
cumstances therein  set  forth,  the  defendants  fraudulently 
disposed  of  the  money,  goods,  chattels,  and  effects  of  the 
estate. 

Judgment  was  prayed  against  the  defendants  for  the  sum 
of  two  thousand  dollars. 

The  answer  of  the  defendants  denied  the  material  allega- 
tions of  the  complaint,  and  also  pleaded  certain  special  de- 
fenses to  be  hereafter  referred  to,  and  in  support  thereof 
introduced  evidence  at  the  trial  that  as  to  the  cause  of  action 
contained  in  said  first  count  the  plaintiff  and  her  brother 
and  sister,  being  legatees  of  the  entire  estate  and  entitled 
to  have  distributed  to  them  the  whole  thereof,  had  by  agree- 
ment among  themselves,  and  more  than  one  year  after  the 
death  of  the  decendent,  their  legacies  being  then  due  and 
payable,  divided  among  them  the  personal  property  of  the 
estate,  and  had  executed  and  delivered  to  one  another  quit- 
claim deeds  to  the  real  property  thereof  without  waiting  for 
formal  distribution  by  order  of  the  probate  court,  and  that 
the  plaintiff  under  such  division  had  received  the  Eice  note 
as  part  of  her  share  of  said  estate.  That  at  said  time  the 
defendants,  who  had  theretofore  had  possession  of  the  se- 
curities belonging  to  the  estate,  delivered  all  of  them  to  the 
plaintiff  and  her  colegatecs,  and  which  delivery  occurred 
about  six  months  before  the  Rice  note  became  barred  by  the 
statute  of  limitations.  That  the  defendants,  through  Elmer 
I.  Moody  (who,  of  the  members  of  the  partnership,  attended 
exclusively  to  the  affairs  of  the  estate),  shortly  before  the 
date  when  said  note  became  outlawed  advised  and  warned 
the  plaintiff  to  take  steps  before  said  date  should  arrive  to 
have  the  same  collected  or  renewed,  but  which  advice  and 
warning  were  not  heeded. 

As  a  further  defense  to  this  cause  of  action  it  was  alleged 
that  the  plaintiff,  suing  as  executrix  of  the  estate,  was  not 
the  real  party  in  interest,  and  that  the  cause  of  action,  if 
any,  was  barred  by  section  337  to  340,  inclusive,  of  the  Code 
of  Civil  Procedure  limiting  the  time  for  the  commence- 
ment of  actions. 
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As  to  the  second  count,  the  answer  of  the  defendants  de- 
nied that  they  persuaded  or  induced  the  plaintiff  to  make 
said  loan  to  Moody,  or  that  they  made  any  representations 
that  the  loan,  if  made,  would  be  secured  by  mortgage,  or 
after  it  was  made,  that  a  mortgage  securing  it  had  been 
executed  and  deposited  in  a  bank ;  and  alleged  that  the  loan 
was  made  to  Moody  individually  upon  the  understanding 
that  it  was  not  to  be  secured  by  a  mortgage  or  otherwise. 

As  to  this  note  also  the  defendants  introduced  evidence  at 
the  trial  that  it  formed  part  of  the  assets  of  the  estate  divided 
among  the  legatees  in  the  same  manner  already  detailed, 
and  was  the  property  of  the  legatee  to  whom  in  such  divi- 
sion it  had  been  assigned. 

As  to  this  count  of  the  complaint  also  the  answer  of  the 
defendants  set  forth  that  the  plaintiff,  as  executrix  of  said 
estate,  was  not  the  real  party  in  interest,  and  that  the  cause 
of  action,  if  any,  was  barred  by  the  same  sections  of  the 
Code  of  Civil  Procedure  as  pleaded  to  the  first  cause  of 
action. 

The  court  made  findings  in  favor  of  the  defendants  on 
both  counts  of  the  complaint,  setting  forth  in  great  detail  the 
facts  that  it  determined  had  been  established  by  the  evi- 
dence; and  also  found  in  favor  of  the  defendants  upon  their 
pleas  of  the  statute  of  limitations  and  that  the  plaintiff  was  not 
the  real  party  in  interest.  Judgment  in  favor  of  the  de- 
fendants followed  accordingly. 

The  main  attack  upon  the  judgment  is  that  the  findings 
are  not  supported  by  the  evidence,  and  it  is  also  urged  that 
certain  findings  are  inconsistent  with  each  other,  and  that 
the  decision  is  against  law. 

[1]  It  may  be  stated  at  once  that  while  the  evidence  in 
the  case  upon  the  facts  which  determined  the  question  of  the 
right  of  the  plaintiff  to  relief  against  the  defendants  was 
squarely  conflicting,  there  is  ample  evidence  which,  if  ac- 
cepted as  true  by  the  court,  supports  its  judgment  both  on 
the  merits  and  on  the  bar  of  the  statute.  It  shows  generally 
that  the  defendants  were  employed  by  the  plaintiff  to 
render  services  as  attorneys  at  law  in  the  probate  of  the 
will  and  administration  of  the  estate  of  her  testator,  the 
defendant  Moody,  however,  attending  to  this  work  exclu- 
sive of  his  codefendants.  The  papers  concerning  the  estate 
were  delivered  to  him,  including  the  notes  and  mortgages. 
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and  during  the  time  he  held  them  and  until  the  division  of 
the  estate  among  the  legatees  he  attended  to  renewals  of 
notes  or  their  collection  and  such  mattei's,  and  prepared 
the  necessary  documents  in  connection  therewith.  At  the 
time  of  such  division,  however,  the  securities  of  the  estate, 
including  the  Bice  note  and  mortgage,  were  delivered  to  the 
plaintiff  or  to  her  colegatees,  and  they  thereafter  exercised 
control  over  their  respective  portions  thereof. 

In  such  a  situation  it  cannot,  of  course,  be  contended  that 
the  defendants,  as  attorneys  for  the  executrix,  had  any 
further  concern  with  them,  and  if  by  oversight  or  neglect 
the  plaintiflP — to  whose  share  in  the  division  the  Rice  note 
and  mortgage  fell — allowed  the  statute  of  limitations  to 
bar  an  action  upon  them,  such  fact,  unfortunate  though  it 
be,  cannot  give  rise  to  a  claim  for  damages  against  the  de- 
fendants, or  either  of  them.  And  if  this  be  true,  the  ques- 
tion of  the  bar  of  the  statute  becomes  immaterial,  but  the 
court  found  this  also  in  the  defendants'  favor. 

[2]  The  same  conflict  in  the  evidence  prevents  a  review 
by  this  court  of  the  finding  in  favor  of  the  defendants  on 
the  second  count.  It  was  testified  to  squarely  by  Moody 
that  the  loan  was  made  to  him  upon  his  personal  note  upon 
the  understanding  that  no  security  was  to  be  given.  This 
testimony  found  some  support  in  the  phydcal  circumstances 
of  the  transaction,  and  such  conflict  as  there  was  in  the  evi- 
dence having  been  resolved  in  favor  of  the  defendants  thifl 
court  will  not  disturb  the  finding  of  the  trial  court. 

Moreover,  this  count  of  the  complaint  was  founded  upon 
alleged  negligence  and  fraud  on  the  part  of  the  defendants. 
The  negligence,  if  any,  occurred  in  1911,  and  the  action  was 
commenced  in  1917.  The  fraud  is  charged  to  consist  in 
the  representation  that  the  defendant  Moody  would  execute 
a  mortgage  to  secure  his  note.  Assuming,  contrary  to  the 
court's  finding,  that  such  representation  was  made,  it  was 
made  some  six  years  before  the  commencement  of  the  action. 
It  is  sought  to  avoid  the  three-year  limitation  against  the 
action,  however,  by  charging  a  further  false  representation 
on  the  part  of  the  defendants,  namely,  that  such  mortgage 
had  in  fact  been  executed  as  promised  and  was  **in  the 
bank,"  by  which  plaintifl!  was  lulled  into  a  sense  of  security. 
In  view  of  the  finding  of  the  court  that  none  of  these  repre- 
sentations were  made,  it  seems  useless  to  discuss  the  suffi- 
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ciency  of  an  averment  and  proof  of  such  representation  as 
last  made  to  postpone  the  setting  in  motion  of  the  statute  of 
limitations  against  the  fraud  by  which  the  loan  is  charged 
to  have  been  obtained.  Assuming  such  representation  to 
have  been  made  the  plaintiff  had  the  same  means  of  discov- 
ering  its  falsity  at  the  time  it  was  made  as  she  ultimately 
employed  to  that  end,  and  there  is  no  proof  of  any  affirma- 
tive action  on  the  part  of  the  defendants  to  prevent  her  em- 
ploying such  means  at  any  time.  It  would  seem  that  the 
making  of  such  a  representation,  though  false,  would  not 
postpone  the  operation  of  the  statute.  {Simpson  v.  Ddlziel, 
135  Cal.  599,  [67  Pac.  1080].) 

We  find  no  ground  for  the  reversal  of  the  judgment  in 
other  points  urged  by  the  appellant. 

Judgment  affirmed. 

Waste,  P,  J.,  and  Qosbey,  J.,  pro  iem.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  17,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  first  appellate  district,  division  one,  we  desire  to  say 
that  we  regard  the  last  two  sentences  of  the  opinion  of  the 
district  court  of  appeal  as  not  in  any  way  essential  to  a  dis- 
position of  the  appeal,  and  that  our  denial  of  the  applica- 
tion is  not  to  be  taken  as  an  expression  or  intimation  of 
opinion  as  to  the  correctness  thereof. 

The  application  for  a  hearing  in  this  court  is  denied* 

All  the  Justices,  except  Wilbur,  J.,  concurred. 

47  Oal.  App.— 11 
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[Civ.    No.    3189.    Second    Appellate    Distriet,    Division    Two.— April 

20,  1920.] 

JOHN  MICHELS,  Eespondent,  v.  JOHN  F.  BURKHARD 
et  al.,  Defendants;  EMMA  A.  BUEKHARD,  Appellant 

[1]  Homestead — Deolasation  by  Wipe — Motive— <)omplianob  With 
Statute. — It  is  immaterial  what  the  motive  of  the  wife  may  be 
in  declaring  a  homestead  for  the  joint  benefit  of  herself  and  her 
husband  on  property  standing  of  record  in  the  name  of  the  latter, 
as  it  is  not  legally  incumbent  upon  her  to  give  any  reason  for  her 
action.    All  she  needs  to  do  is  to  comply  with  the  statute. 

r2]  Id. — Presence  op  Bad  Motive — Eppect  op  Declaration — Joint 
Benefit — Legal  Implication. — Even  though  the  wife's  purpose 
in  declaring  a  homestead  on  property  standing  of  record  in  the 
name  of  the  husband  is  to  harass  and  annoy  the  latter  and  to 
cloud  the  title  to  the  property,  when  the  declaration  of  home- 
stead is  so  made  and  recorded  it  places  the  property  described 
therein  beyond  the  reach  of  the  creditors  of  the  husband,  or  sale 
upon  execution  for  his  debts,  etc.,  as  effectually  as  though  he  filed 
the  same  himself  and  to  that  extent|  the  declaration  is,  by  legal 
implicatioui  for  their  joint  benefit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S.  Knott  for  Appellant. 

Samuel  D.  Weil  for  Respondent 

THOMAS,  J. — This  is  an  action  to  quiet  title.  The  com- 
plaint is  in  the  usual  form.  The  answer  of  the  defendant 
Emma  A.  Burkhard  is  a  general  denial  of  the  material  alle- 
gations of  the  complaint.  By  way  of  further  defense  she 
sets  up  an  alleged  declaration  of  homestead,  made,  executed, 
and  recorded  by  her  in  the  year  1912,  covering  the  property 
involved  in  this  action — which  declaration  contains  recita- 
tions that  she  is  actually  residing  on  such  property  with  her 
family,  a  son,  and  that  her  husband  has  never  made  a  decla- 
ration of  homestead  on  said  property  or  **  executed  any  doc- 
ument claiming  a  homestead"  therein — alleging  that  there 
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has  been  no  abandonment  or  conveyance  of  the  same;  that 
it  is  in  full  force  and  effect  and  that  all  the  property  de- 
scribed in  said  declaration  of  homestead  is  community  prop- 
erty, having  been  acquired  by  defendants  after  their  mar- 
riage otherwise  than  by  gift,  devise  or  descent. 

As  a  ** third  defense"  defendant  Emma  A.  Burkhard  alleges 
that  m  January  6,  1914,  a  certain  action  was  pending  in  the 
8up«  ior  court  of  Los  Angeles  County,  in  which  she  was  plain- 
tiff md  John  P.  Burkhard,  her  codefendant  here,  was  de- 
fendant; that  said  action  was  an  action  for  her  own  support 
ar<i  maintenance;  that  on  said  last-mentioned  date  said 
-•'icise  was  tried;  that  the  court  gave  judgment  therein  de- 
ireeing  that  said  defendant  pay  to  said  plaintiff  the  sum 
of  thirty-five  dollars  per  month,  and  decreeing  said  judg- 
ment a  first  lien  on  the  land  referred  to  in  the  present  pro- 
ceeding, as  weU  as  other  real  property  not  in  controversy 
hei-e;  that  said  judgment  was,  on  the  sixteenth  day  of  June, 
1914,  duly  recorded,  etc.,  and  that  the  same  has  never  been 
rerersed,  modified  or  appealed  from. 

Defendant  John  F.  Burkhard  did  not  answer. 

The  court  found  for  the  plaintiff,  after  trial  of  the  issues 
so  presented,  holding  plaintiff  to  be  the  owner  of  the  land 
described  in  his  complaint,  **  subject  only  to  the  lien  of  a 
certain  decree" — ^the  decree  granting  support,  etc.,  above 
referred  to.  The  findings  further  declare  *'that  claim  of 
defendants,  and  each  and  either  of  them,  of  any  estate  or 
interest  in  or  to  any"  of  said  land,  ** except  by  virtue  of 
said  lien,"  is  without  any  right  whatever;  that  defendants 
are  now,  and  at  all  times  mentioned  in  the  complaint  were, 
husband  and  wife;  that  defendant  Emma  A.  Burkhard  exe- 
cuted said  declaration  of  homestead,  and  *'that  all  the  facts 
stated  in  said  declaration  are  true,  except  as  follows:  It  is 
not  true  that  the  said  defendant,  Emma  A.  Burkhard,  at  the 
time  she  executed  or  acknowledged  the  said  declaration  of 
homestead,  or  at  any  time  since,  made  the  said  declaration 
with  the  intention  that  it  was  or  should  be  for  the  joint 
benefit  of  herself  and  her  husband,  John  F.  Burkhard,  but 
she  made  the  said  declaration  for  her  sole  benefit  and  for  the 
purpose  of  harassing  and  annoying  her  said  husband,  and 
to  cloud  the  title  of  the  real  property  therein  sought  to  be 
claimed  as  a  homestead."    Judgment  was  entered  accord- 
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ingly.     Defendant  Emma  A.  Burkhard  appeals  from  that 
portion  of  the  judgment  adverse  to  her. 

The  only  point  before  us  is  the  validity  of  the  alleged 
homestead.  It  is  urged  by  appellant  that  the  finding  of  the 
lower  court  that  **it  is  not  true  that  said  defendant  Emma 
A.  Burkhard,  at  the  time  she  executed  or  acknowledged  the 
said  declaration  of  homestead,  or  at  any  time  since,  made 
the  declaration  with  the  intention  that  it  was  or  should  be 
for  the  joint  benefit  of  herself  and  her  said  husband,  John  F. 
Burkhard,  but  she  made  the  said  declaration  for  her  sole 
benefit  and  to  cloud  the  title  to  the  real  property  therein 
sought  to  be  claimed  as  a  homestead,"  is  not  supported  by 
any  evidence,  and  is  against  the  law.  Many  cases  are  cited 
by  appellant,  presumably  in  support  of  this  contention. 
All,  however,  go  to  the  question  of  disclosing  the  object  and 
purpose  of  the  homestead  laws,  and  give  reasons  why  the  de- 
scription of  the  property  in  controversy  in  the  various  cases 
was  sufficient — ^neither  of  which  propositions  is  at  issue  here. 
We  therefore  consider  none  of  the  cases  cited  in  point 

**The  burden  of  showing  not  only  the  declaration  of  the 
homestead  and  the  recording  of  the  declaration,  but  also  of 
showing  that  she  was  a  resident  upon  the  property  at  the  time 
the  declaration  was  made  and  recorded,  rested  upon  the  plain- 
tiff." (Machado  v.  Machado,  36  Cal.  App.  646,  [172  Pac. 
1124].)  We  think  this  requirement  was  fully  met  in  this 
case.  It  is  stipulated  that  ever  since  November  6,  1901,  up 
to  and  including  November  30,  1912,  the  record  and  legal 
title  to  this  property  was  in  the  said  defendant  husband, 
and  that  the  latter  had  not  at  any  time  declared  or  selected 
the  same  as  a  homestead.  The  record  shows  that  the  defend- 
ant Emma  A.  Burkhard  brought  an  action  against  her  hus- 
band, John  P.  Burkhard,  in  August,  1912,  and  secured  from 
the  court  an  order  excluding  him  from  the  premises  occu- 
pied by  them  jointly  as  their  home,  and  that  he,  the  said 
husband,  had  complied  with  said  order,  having  promptly 
left  the  premises  in  question.  This  order  was  in  full  force 
and  effect  in  November,  1912,  the  date  when  the  alleged  decla- 
ration of  homestead  was  executed  and  recorded  by  the  de- 
fendant Emma  A.  Burkhard.  The  divorce  case  was  tried 
in  January,  1914,  and  by  the  trial  court  in  that  action  the 
defendant  Emma  A.  Burkhard,  plaintiff  there,  was  ordered 
from   the   premises  in   controversy  here  to  other   property 
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known  as  the  **Elm  property,"  and  immediately  thereafter 
she  complied  with  such  order,  since  when  neither  she  nor  her 
son,  or  either  of  them,  has  resided  on  said  premises.  On 
March  21,  1917,  the  defendant  John  F.  Burkhard  made, 
executed,  and  delivered  to  the  plaintiff  here  a  deed  to  the 
property  in  question,  which  instrument  was  recorded  the 
next  day. 

[1]  As  we  have  already  seen,  the  court  found  **that  all 
the  facts  stated  in  said  declaration  are  true,  except  as  fol- 
lows: It  is  not  true  thai  said  defendant,  Emma  A.  Burk- 
hard, at  the  time  she  executed  or  acknowledged  the  said 
declaration  of  homestead,  or  at  any  time  sir^e,  made  the  said 
declaration  with  the  intention  that  it  wets  or  should  be  for 
the  joint  benefit  of  herself  and  her  said  hursband,  John  F. 
Burkhard,  but  she  made  the  said  declaration  for  her  sole 
benefit  and  for  the  purpose  of  harassing  and  annoying  her 
said  husband  and  to  doud  the  title  to  the  real  property 
therein  sought  to  be  claimed  as  a  homestead.**  (Italics 
ours.)  We  think  this  finding  in  effect  says:  *'The  declara- 
tion of  homestead  as  made  and  recorded  complied  in  every 
way  with  the  statutory  requirement,  but  the  motive  prompt- 
ing the  making  of  the  same  is  questioned."  In  our  opinion 
it  is  immaterial  what  the  motive  of  the  wife  may  have  been, 
as  it  is  not  legally  incumbent  upon  her  to  give  any  reason 
for  her  action.  All  she  needs  to  do  is  to  comply  with  the 
statute.  {Farley  v.  Hopkins,  79  Cal.  203,  [21  Pac.  737].) 
This  she  unquestionably  did.  [2]  Even  although  we  as- 
sume that  the  wife's  motive  was  entirely  bad,  as  found  by  the 
court,  the  facts  still  remain  that,  as  a  matter  of  law,  when 
the  said  declaration  of  homestead  was  so  made  and  recorded 
it  actually  placed  the  property  described  therein  beyond  the 
reach  of  creditors  of  her  husband,  or  sale  upon  execution  for 
his  debts,  etc.,  as  effectively  as  though  he  had  filed  the  same 
himself.  To  this  extent,  therefore,  the  declaration  was  made 
for  their  joint  benefit.  We  think  this  legal  implication, 
even  standing  alone,  su£Scient  to  support  the  statement  that 
the  declaration  was  made  for  their  joint  benefit.  To  hold 
otherwise  would  be  tantamount  to  denying  the  very  right 
vouchsafed  the  wife  under  the  specific  terms  of  the  statute. 
Subdivision  2  of  the  section  covering  this  phase  of  the  mat- 
ter, too,  would  seem  to  preclude  the  idea  that  residence  on 
the  property  in  question  by  both  spouses  is  necessary.    At 
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any  rate,  it  is  conceded  that  the  declaration  here  involved 
complies  with  section  1263  of  the  Civil  Code  in  every  par- 
ticular. 

For  this  reason  we  hold  that  the  court  erred  in  concluding 
from  the  legal  facts  found  that  the  declaration  in  question 
was  **null  and  void  and  of  no  effect,"  and  that  such  error 
was  prejudicial  to  the  rights  of  this  appealing  defendant. 

Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  17,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  3188.     Second  Appellate  District,  Division  Two. — ^April  20, 

1920.] 

ARTHUR  H.  PRATT,  Respondent,  v.  ALVIN  H.  HAR- 
ROLD,  AppeUant. 

[1]  Alienation  of  Affections — ^Letters  to  Wite — Admissibiuty  of 
In  an  action  by  a  husband  for  the  alienation  of  his  wife's  affec- 
tions, letters  written  by  defendant  to  plaintiff's  wife  which 
show  that  defendant  was,  and  for  some  time  had  been,  by  no 
means  a  passive  agent  in  the  love-making,  and  which  tend  to 
corroborate  her  testimony  that  defendant  made  love  to  her,  gained 
her  affections  and  encouraged  her  in  a  plan  to  obtain  a  divorce 
from  her  husband  and  marrj  him,  are  relevant  and  competent 
evidence,  where  defendant,  for  defense  to  the  action,  pleads  and 
attempts  to  prove  that  he  is  the  victim  of  a  conspiracy  and  that 
the  woman  tempted  him,  notwithstanding  such  letters  did  not  reach 
the  wife  but  were  intercepted  by  the  husband  before  their  de- 
livery through  the  mails. 

[2]  Id. — {Competency  of  V^dte  as  Witness. — In  an  action  by  a  hus- 
band for  the  alienation  of  hia  wife's  affections,  the  wife  is  a  eom- 
petent  witness. 

APPEAL   from   a  judgment  of  the   Superior   Court  of 
Los  Angeles  County.    Fred  H.  Taft,  Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Earl  Newmire  for  Appellant. 

Wm.  H.  Morse,  Jr.,  and  S.  M,  Johnstone  for  Respondent 

SLOANE,  J. — This  is  an  appeal  by  the  defendant  from 
a  judgment  for  fifteen  hundred  dollars  for  the  alienation 
of  the  affections  of  plaintiff's  wife. 

The  only  points  raised  on  the  appeal  are  upon  the  rulings 
of  the  court  in  the  admission  of  evidence.  [1]  Exception 
is  taken  to  the  introduction  of  certain  letters  written  by  the 
defendant  to  plaintiff's  wife,  a  number  of  which  were  inter- 
cepted by  the  husband  before  their  delivery  through  the 
mails  to  the  wife,  and  also  to  the  admission  in  evidence  of 
the  wife's  testimony.  Appellant's  brief  is  very  meager  in 
elucidating  his  points,  and  there  is  no  brief  for  respondent. 

We  think  the  letters  were  relevant  and  competent  evi- 
dence. They,  it  is  true,  not  having  reached  the  wife,  could 
not  have  been  influential  in  diverting  her  affections  from 
her  husband,  although  they  were  fervently  directed  to  that 
end.  However,  the  defendant,  for  defense  to  the  action, 
had  pleaded  and  attempted  to  prove  that  he  was  the  victim 
of  a  conspiracy  and  that  the  woman  had  tempted  him. 
These  letters  were  calculated  to  show,  by  their  ardent  decla- 
rations and  admissions,  that  he  was,  and  for  some  time  past 
had  been,  by  no  means  a  passive  agent  in  the  love-making, 
and  tended  to  corroborate  the  wife's  testimony  that  defend- 
ant had  made  love  to  her,  gained  her  affections  and  en- 
couraged her  in  a  plan  to  obtain  a  divorce  from  her  husband 
and  marry  him. 

[2]  The  objection  that  the  wife  was  not  a  competent  wit- 
ness, under  the  prohibitions  of  section  1881  of  the  Code  of 
Civil  Procedure  disqualifying  a  wife  as  a  witness  under 
certain  conditions,  is  not  well  taken.  If  this  section  has 
ever  applied  to  testimony  such  as  here  offered,  the  limitation 
has  been  removed  ever  since  the  amendment  of  1907,  which 
permits  such  testimony  in  an  action  brought  by  husband  or 
wife  against  another  person  for  alienation  of  the  affections 
of  either  the  husband  or  the  wife. 

The  wife's  testimony  was  rather  perfunctory,  and  not 
very  conclusive;  but  appellant  concedes  that  it  was,  with 


Digitized  by  LjOOQIC 


168  Matb  v.  Reynolds.  [47  Cal.  App. 

other  evidence  in  the  case,  sufficient,  if  admissible,  to  sustain 
the  findings  and  judgment,  and  in  this  we  agree  with  him. 
Judgment  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Gfy.    No.   3353.    First    Appellate  District,   Bivislon   Two.— April   20, 

1920.] 

WALTER  A.  MAYR,  Respondent,  v.  W.  J.  REYNOLDS 
et  al.,  Defendants;  R.  H.  RAPHAEL  et  aL,  Appellants. 

[1]  Pledge — Agreement  of  Pledgeholder  to  Hold  Property — Es- 
toppel.— In  this  action  to  establish  a  first  lien  in  plaintiff  upon 
certain  automobile  material  which,  notwithstanding  a  prior  pledge 
thereof,  was  pledged  to  plaintiff  as  securitj  for  a  loan,  it  having 
been  represented  to  plaintiff  that  the  property  had  been  freed 
from  all  prior  liens  and  the  corporation  pledgeholder,  bj  its 
president,  having  agreed  to  honor  only  such  orders  with  reference 
to  the  delivery  of  the  material  as  might  be  issued  bj  plaintiff, 
the  trial  court  properly  held  that  the  corporation  pledgeholder  was 
estopped  to  deny  the  binding  character  of  the  contract  made  by 
its  president  to  hold  the  property  subject  to  plaintiff's  orders, 
and  that  such  president,  as  an  individual,  to  whom  the  first  note 
and  the  interest  of  the  payee  therein  in  the  pledge  of  the  secur- 
ity was  assigned,  and  who,  through  an  agent  or  employee,  had 
purchased  the  property  on  a  sale  thereof  to  satisfy  such  first 
pledge,  waa  estopped  to  deny  that  he  was  bound  by  the  contract 
of  the  pledgeholder  to  hold  the  property  unconditionally  for 
plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Hollzer  &  Qreenberg  for  Appellants. 

Stephens  &  Stephens  for  Respondent 

NOURSE,   J.— This   is   an    appeal   by   defendant   R.    H. 
Raphael  from  a  judgment  in  favor  of  plaintiff  establishing 
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a  first  lien  in  plaintiff  upon  certain  automobile  material,  and 
decreeing  foreclosure  thereof  to  satisfy  plaintiff's  claim. 

The  facts  material  to  the  opinion  are  that  on  the  twenty- 
fifth  day  of  July,  1916,  the  Merchants  Finance  Company,  a 
corporation,  loaned  to  the  Beardsley  Electric  Company,  a 
corporation,  $1,926.45,  evidenced  by  a  promissory  note  in 
that  amount  secured  by  a  pledge  of  the  automobile  material, 
which  by  agreement  of  the  parties  was  deposited  with  the 
defendant  B.  H.  Raphael  Realty  Company,  a  corporation; 
that  on  the  twenty-fifth  day  of  August,  1916,  a  month  after 
this  property  had  been  so  pledged  and  stored  in  premises 
leased  by  and  under  the  possession  of  the  Realty  Company, 
the  Beardsley  Electric  Company  borrowed  from  plaintiff 
the  sum  of  five  thousand  dollars,  evidenced  by  its  four 
promissory  notes  and  secured  by  a  pledge  of  the  same  mate- 
rial ;  that  before  this  loan  was  made  the  plaintiff  learned  of 
the  existing  claim  and  lien  of  the  Merchants  Finance  Com- 
pany and  demanded  that  the  property  be  cleared  either  by 
payment  of  the  existing  loan  or  by  release  of  the  security. 
This  he  was  assured  had  been  done,  and  as  evidence  thereof 
a  receipt  in  the  words  following  was  delivered  to  him  by  a 
representative  of  the  Beardsley  Electric  Company  upon  his 
payment  to  that  company  of  the  sum  of  five  thousand  dol- 
lars: ''Received  of  Walter  A.  Mayr  $35.00,  being  one 
month's  rent  of  one-story  brick  building  located  at  Eighth 
&  Eohler  streets.  In  addition  to  the  rental  for  the  use  of 
this  building,  I  agree  to  act  as  custodian  for  the  electric 
vehicle  material  stored  therein  with  respect  to  count  and 
delivery  of  it,  and  I  agree  to  honor  only  such  orders  as 
said  Walter  A.  Mayr  may  issue  to  me  as  to  the  delivery 
of  said  material.  R.  H.  Raphael  Realty  Co.  By  R.  H. 
Raphael,  Pres.";  that  on  the  twentieth  day  of  March,  1917, 
the  Merchants  Finance  Company  sold  and  assigned  to  the 
defendant  Raphael  as  an  individual  the  note  of  the  Beardsley 
Electric  Company  which  it  held,  together  with  its  interest  in 
the  pledge  of  the  security ;  that  thereafter  the  Beardsley  Elec- 
tric Company  became  insolvent  and  the  defendants  Raphael 
and  Raphael  Realty  Company,  without  notice  to  plaintiff 
or  to  any  other  person  than  certain  individuals  who  were 
acting  as  agents  and  employees  of  these  defendants,  caused 
a  pretended  sale  of  said  property  to  be  made  to  an  agent 
and   employee  of  said  Raphael  for  two  thousand   dollars. 
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although  on  numerous  occasions  Raphael  had  represented 
to  the  plaintiff  that  the  value  of  said  property  was  more 
than  twenty  thousand  dollars.  The  trial  court  found  that 
the  Raphael  Realty  Company,  without  consideration  and  in 
violation  of  its  duty  to  plaintiff,  and  for  the  purpose  of  de- 
feating the  rights  of  plaintiff,  had  parted  with  the  possession 
of  the  pledged  property ;  that  by  reason  of  the  circumstances 
heretofore  recited  the  pretended  sale  was  void  and  of  no 
effect;  that  the  property  was  actually  in  the  possession  of 
agents  and  employees  of  the  defendant  Raphael;  that  said 
defendant  was  estopped  to  deny  that  he  held  the  security 
unconditionally  for  the  plaintiff,  and  that  the  defendant 
Raphael  Realty  Company,  by  its  failure  to  repudiate  the 
action  of  its  president,  and  by  its  retention  of  the  property 
without  any  attempt  on  its  part  to  exonerate  itself  after 
having  full  knowledge  of  plaintiff's  claims  and  the  assurances 
given  to  him,  was  further  estopped  to  deny  the  binding 
character  of  the  contract  refen^ed  to  as  the  ** receipt"  exe- 
cuted in  the  name  of  the  company  by  R.  H.  Raphael.  Upon 
these  findings  the  court  drew  the  conclusion  that  plaintiff's 
claim  constituted  a  lien  upon  the  pledged  material  prior 
and  superior  to  any  lien  of  any  of  the  defendants,  and  gave 
judgment  accordingly.  The  defendant  R.  H.  Raphael  alone 
appealed. 

[1]  He  attacks  the  judgment  upon  the  ground  that  the 
trial  court  erroneously  held  that  he  was  estopped  to  deny 
the  validity  of  the  pledge  of  the  property  made  to  respond- 
ent. The  position  of  the  trial  judge  upon  this  branch  of  the 
case  is  made  clear  by  his  oral  opinion  rendered  at  the  close 
of  the  trial  as  quoted  in  appellant's  opening  brief:  '*Then 
the  question  as  to  the  priority  of  liens — there  is  no  conflict 
in  the  evidence.  It  appears,  as  it  seems  to  me,  without  any 
conflict,  that  at  this  time  the  Merchants  Finance  Company 
did  have  a  valid  pledge  of  these  goods  which  was  made  in 
good  faith  and  for  value.  The  Merchants  Finance  Company 
itself  has  never  done  anything  to  suiTender  that  pledge  or 
to  give  any  one  else  priority,  and  if  it  still  held  that  note 
or  if  it  had  conducted  that  sale  and  bought  in  the  property 
itself,  or  caused  it  to  be  sold  by  some  process  to  any  third 
party,  who  bought  it  without  notice  or  knowledge  of  the 
peculiar  circumstances  existing  between  Mr.  Raphael  and 
Mr.  Mayr,  there  would  be  no  question  in  my  mind  whatever 
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but  that  it  took  precedence  of  Mr.  Mayr's  claim  here.  But 
we  have  the  curious  circumstance  that  the  only  man  claiming 
under  or  by  virtue  of  that  Merchants  Finance  Company  lien 
at  this  time  is  Mr.  Raphael  himself,  and,  as  I  have  said,  it 
appears  to  me  that  he  is  estopped  to  deny  that  Mr.  Mayr's 
pledge  was  a  valid  pledge.  He  is  estopped  to  deny  that  the 
Raphael  Realty  Company  did  take  and  hold  this  property 
as  pledgeholder  for  Mr.  Mayr,  undertaking  to  deliver  it 
solely  upon  his  order,  which,  as  it  now  seems  to  me,  would 
warrant  this  court  in  finding  as  against  Mr.  Raphael  that  the 
Raphael  Realty  Company  was  then  the  pledgeholder  for 
Mr.  Mayr;  and  if  that  finding  is  warranted,  then  it  seems 
to  me  it  follows,  as  a  rule  of  law  or  a  rule  of  equity  rather, 
that  not  merely  the  Raphael  Realty  Company  but  Mr.  R.  H. 
Raphael,  as  president  of  that  company  and  the  mouthpiece 
through  which  it  spoke  and  the  arm  through  which  it  acted, 
are  estopped  by  the  relationship  of  trust  and  confidence 
thereby  created  by  them  existing  between  him  and  his  com- 
pany on  the  one  hand  and  Mr.  Mayr  on  the  other  from 
secretly  obtaining  any  advantage  to  himself  adversely  to 
Mr.  Mayr." 

The  relationship  of  the  appellant  during  the  entire  trans- 
action is  clearly  presented  by  the  evidence.  He  was  vice- 
president  of  the  Beardsley  Electric  Company,  the  borrower 
of  the  first  loan  from  the  Merchants  Finance  Company,  of 
which  he  was  also  vice-president.  He  was  also  vice-president  of 
the  Beardsley  Electric  Company  when  it  negotiated  the  loan 
from  respondent.  He  was  president  of  the  R.  H.  Raphael 
Realty  Company,  the  pledgeholder  under  both  pledges; 
president  of  the  lessor  of  the  warehouse  where  the  goods 
were  stored;  member  of  the  partnership  whose  employee 
was  the  nominal  purchaser  at  the  invalid  sale,  and  was  the 
real  purchaser  at  that  sale,  which  was  conducted  and  par- 
ticipated in  by  persons  wholly  under  his  direction  and  con- 
trol. Respondent  knew  of  the  relation  of  appellant  to  these 
various  concerns,  and  had  every  reason  to  believe  and  rely 
upon  the  promises  and  assurances  given  him  by  appellant. 
That  respondent  made  the  loan  only  upon  the  written  assur- 
ance of  appellant  that  he  would  hold  the  material  in  contro- 
versy subject  only  to  respondent's  order,  and  upon  the  re- 
peated assurances  that  the  property  was  free  from  all  other 
claims   excepting   freight   and    other   minor    charges    which 
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respondent  was  assured  would  be  immediately  paid,  is  not 
controverted.  All  the  facts  necessary  to  estop  appellant 
were  present.  ''Whenever  a  party  has,  by  his  own  declara- 
tion, act,  or  omission,  intentionally  and  deliberately  led  an- 
other to  believe  a  particular  thing  true,  and  to  act  upon 
such  belief,  he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it." 
(Code  Civ.  Proc,  sec.  1962,  subd.  3.) 

Appellant  attempts  to  escape  the  unavoidable  conclusion 
that  he  was  estopped  under  these  circumstances  by  the  argu- 
ment that,  if  any  estoppel  exists,  the  corporation  Realty 
Company  and  not  the  appellant  individually  is  estopped; 
but  at  the  trial  he  urged  that  the  Realty  Company  was  not 
estopped  because  the  receipt  given  respondent  was  executed 
by  him  without  authority  of  the  corporation.  But  the  court 
found  that  he  was  the  president  of  the  corporation  and  that 
the  other  stockholders  left  the  affairs  of  tiie  corporation  to 
him,  and  that  it  was  the  custom  and  practice  of  the  corpora- 
tion not  to  question  his  acts;  furthermore,  in  this  particulai 
instance,  the  corporation,  well  knowing  that  the  receipt  had 
been  issued,  made  no  attempt  to  repudiate  it  until  an 
amended  answer  was  filed  in  this  proceeding  by  a  minority 
stockholder  acting  without  authority  of  the  other  stock- 
holders but  under  advice  of  counsel  for  the  appellant.  The 
corporation  thus  ratified  the  acts  of  its  president  and  re- 
tained the  benefits  of  his  contract. 

Upon  this  evidence  the  trial  court  correctly  concluded  that 
the  corporation  was  estopped  from  denying  the  binding 
character  of  the  contract  made  by  the  appellant  as  its  presi- 
dent and  that  appellant  as  an  individual  was  estopped  to 
deny  that  he  was  bound  by  the  contract  to  hold  the  gooda 
unconditionally  for  respondent. 

For  these  reasons  the  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[Ciy.  No.  3320.    First   Appellate  District,  Division  One.— -AprU   20, 

1920.] 

DANIEL    P.    McCAHAN,    AppellaDt,    ▼.    LILLIAN    Mo- 
CAHAN,  Respondent. 

[1]  Divorce — Anticipation  of — Agreement  to  Pat  Oounsbl  Fees- 
Validity  OF. — An  agreement,  in  advance  and  in  anticipation  of  a 
divorce  action  being  brought,  to  paj  counsel  fees  and  costs  is  void 
as  contra  bonoa  mores, 

[2]  Id. — Separation  Contract— Power  of  Court  to  Disregard. — In 
an  action  for  divorce  the  trial  court  is  not  bound  bj  a  provision 
in  a  contract  of  separation  entered  into  between  the  parties 
wherein  it  is  agreed  that,  in  the  event  of  such  an  action  being 
instituted,  a  certain  sum  shall  be  awarded  to  the  wife  in  full 
settlement  of  all  her  claims  for  counsel  fees  and  costs,  but,  dur- 
ing the  pendencj  of  the  action,  either  in  the  trial  court  or  on 
appeal,  the  trial  court  may,  in  its  discretion,  compel  the  husband 
to  paj  the  wife  anj  monej  necessary  to  prosecute  or  defend  the 


APPEAL  from  an  order  of  the  Superior  Court  of  Hum- 
boldt County  directing  the  payment  of  costs  and  counsel 
fees  on  appeal  in  an  action  for  divorce.  George  D.  Murray, 
Judge.    A£Srmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pierce  H.  Ryan  for  Appellant 

J.  J.  Cairns  and  Henry  L.  Ford  for  Respondent 

WASTE,  P.  J. — ^This  is  an  appeal  from  an  order  directing 
the  appellant  to  pay  to  his  wife,  the  respondent,  $343  as 
costs  and  counsel  fees,  on  appeal  in  a  divorce  action,  in 
which  judgment  was  entered  in  favor  of  the  plaintiff,  and 
from  which  judgment  the  respondent  here  appealed. 

The  complaint  is  on  the  ground  of  extreme  cruelty.  The 
defendant  answered  denying  the  allegations  of  cruelty,  and 

1.  Validity  of  contract  intended  to  facilitate  procuring  of 
divorce,  notes,  11  AniL  Gas,  377;  Ann.  Oas.  1915 A,  811;  Ann.  Oaa. 
1918E,  902. 

2.  Liability  of  husband  for  counsel  fees  incurred  by  wife,  notes, 
16  Ann.  Cam.  21;  Ann.  Oas.  1917 A,  689,  702. 
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filed  a  cross-complaint  for  permanent  support  and  mainte- 
nance, and  in  which  she  also  alleged  that  a  certain  contract 
of  separation,  theretofore  entered  into  by  the  parties,  was 
executed  by  reason  of  undue  influence.  This  allegation 
plaintiflp  denied.  The  case  was  tried  by  a  jury  which  an- 
swered all  of  the  special  interrogatories,  submitted  to  it, 
in  favor  of  the  plaintiff.  These  answers  were  adopted  and 
approved  by  the  court,  which  made  certain  additional  find- 
ings of  its  own  motion.  With  full  knowledge  of  the  facts, 
it  sanctioned  the  agreement  in  part,  and  granted  a  decree 
of  divorce  to  the  plaintiff.  That  judgment  was  affirmed  by 
this  court.  {McCahan  v.  McCahan,  post,  p.  176,  [190  Pac 
460].)  A  complete  statement  of  the  facts  of  the  case  is 
contained  in  that  opinion. 

After  judgment  the  defendant  moved  the  court,  on  affi- 
davits showing  she  was  practically  destitute  and  had  no 
means  of  her  own,  for  an  order  directing  plaintiff  to  pay 
her  costs  and  counsel  fees  on  appeal.  The  plaintiff  filed  a 
counter-affidavit  in  which  he  alleged  the  execution  of  the 
contract  of  separation  referred  to;  that  it  provided  for,  and 
he  had  paid  to  the  defendant,  the  sum  of  one  hundred  dol- 
lars for  her  costs  and  counsel  fees  in  the  action.  He  ob- 
jected to  making  any  further  payments  and  interposed  the 
stipulation  of  the  contract  as  a  bar  to  the  granting  of  the 
motion.  The  court  overruled  the  objection,  and,  refusing 
to  be  governed  by  the  provision  of  the  contract  relating  to 
counsel  fees  and  costs,  made  the  allowance  complained  of. 
The  question  presented  on  this  appeal  is  the  right  of  the 
court  to  make  the  order,  in  view  of  the  provision  in  the 
contract  which  is  as  follows: 

'*6.  In  the  event  that  any  action  for  divorce  shall  ever 
be  instituted  between  the  parties  hereto,  then  and  in  such 
event  it  is  agreed  that  there  shall  be  awarded  to  the  party 
of  the  second  part  the  sum  of  One  Hundred  ($100.00)  Dol- 
lars in  full  settlement  of  all  her  claims  for  counsel  fees  and 
costs  herein;  and  it  is  further  agreed  that  said  sum  shall  be 
awarded  in  one  action  only." 

[1]  Under  our  code  either  husband  or  wife  may  enter 
into  any  agreement  or  transaction  with  the  other  respecting 
property  which  either  might  if  unmarried.  (Civ.  Code,  sec. 
158.)  Notwithstanding  this  freedom  to  so  contract,  it  has 
been  repeatedly  held  in  this  state  that  an  agreement  be- 
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tween  husband  and  wife  to  do  anything  to  facilitate  pro- 
curing a  divorce  is  illegal  and  void.  (Newman  v.  Freitas, 
129  Cal.  283,  289,  [50  L.  B.  A.  548,  61  Pac.  907].)  We 
think  it  requires  no  lengthy  discussion  to  point  out  the  cir- 
cumstances under  which  an  agreement  in  advance  and  in 
anticipation  of  a  divorce  action  being  brought,  to  pay  the 
counsel  fees  and  costs,  may  operate  to  facilitate  a  dissolu- 
tion of  the  marriage  tie.  Such  being  its  effect  it  is  void  as 
contra  bonos  mores.  {Pereira  v.  Pereira,  156  Cal.  1,  5, 
[134  Am.  St.  Rep.  107,  23  L.  E.  A.  (N.  S.)  880,  103  Pac. 
488].) 

[2]  For  another  reason  the  trial  court  was  warranted  in 
disregarding  the  provisions  in  the  contract  relating  to  coun- 
sel fees  and  costs.  Our  statute  provides  that  during  the 
pendency  of  a  divorce  action  the  court  may,  in  its  discre- 
tion, compel  the  husband  to  pay  the  wife  any  money  neces- 
sary to  prosecute  or  defend  the  cause.  (Civ.  Code,  sec.  137.) 
This  power  is  not  exhausted  upon  the  rendition  of  the  judg- 
ment in  the  trial  court,  but  continues  during  the  pendency 
of  the  appeal.  (Bruce  v.  Bruce,  160  Cal.  28,  30,  [116  Pac. 
66].)  The  question  of  the  good  faith  and  merit  of  the 
appeal  is  a  matter  to  be  considered  and  determined  from  the 
showing  made  in  the  lower  court  and  upon  which  the  order 
for  the  allowance  is  based.  (Gat/  v.  Gay,  146  Cal.  237,  240, 
[79  Pac.  885].)  The  courts  of  this  state  have  consistently 
recognized  and  upheld  the  broad  discretionary  power  vested 
in  the  trial  judges,  by  the  above  section  of  the  code,  in  these 
matters.  In  refusing  to  sanction  an  agreement,  between  an 
attorney  and  a  plaintiff  in  a  divorce  action,  for  a  contingent 
fee,  the  supreme  court  pointed  out  that  in  such  cases  'Hhe 
law  has  taken  care  that  the  wife  shall  not  be  without  assis- 
tance in  proper  cases  either  to  prosecute  or  defend  such 
actions.  .  .  .  The  reason  or  necessity  therefor  does  not  ex- 
ist in  such  cajses  as  in  the  others  for  allowing  contingent  at- 
torney's fees,  and  where  the  reason  ceases  the  rule  or  law 
also  ceases.''  (Neumian  v.  Freitas,  supra.)  In  yet  another 
case  the  same  court  was  called  upon  to  construe  a  contract 
similar,  in  effect,  to  the  provision  in  the  agreement  we  are 
here  considering.  It  was  there  said:  **nor  in  the  case  of  suit 
could  the  agreement  control  the  action  of  the  court  in  the 
exercise  of  its  discretion  in  allowinsr  alimony  or  attorney's 
fees."     {In  re  Estate  of  Sloan,   179   Cal.   393,    [177   Pac, 
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150].)  Assuming,  as  claimed  by  appellant,  but  not  so  hold- 
ing, that  it  may  have  been  unnecessary  for  the  court,  in 
deciding  the  case,  to  have  used  the  language  quoted,  we  con- 
sider the  statement  significant,  as  being  in  complete  accord 
with  what  we  conceive  to  be  the  consistent  policy  of  the 
courts  of  this  state  in  such  matters. 

Appellant  relies  upon  the  case  of  Lee  v.  Lee,  55  Mont. 
426,  [178  Pac.  173],  as  fully  supporting  his  contention. 
While  the  court  there  takes  a  view  contrary  to  that  which 
seems  to  prevail  in  this  state,  we  are  unwilling  to  accept  it 
as  final  authority.  We  are  satisfied  it  is  best  to  leave  the 
matter  of  costs  and  counsel  fees,  in  divorce  actions,  to  the 
discretion  of  the  trial  court,  in  whose  exclusive  jurisdiction 
it  has  been  vested  by  legislative  enactment.  If  it  is  desirable 
or  expedient  to  settle  these  matters  out  of  court,  such  agree- 
ments must  be  subjected  to  the  examination  of  the  court. 
{Lover  en  v.  Lover  en,  106  Cal.  509,  513.)  If  fair  and  equi- 
table, the  arrangement  between  the  parties  will  no  doubt 
receive  its  sanction. 

The  order  is  affirmed. 

Enight,  J.|  pro  tern.,  and  Richards,  7.,  concurred. 


[Civ.  No.  3330.    First  Appellate  District,  Division  One.— April  20» 

1920.] 

DANIEL   F.   McCAHAN,    Respondent,   v.   LILLIAN   Mo- 
CAHAN,  AppeUant. 

[1]  DivoHCB— ExTEEMB  Ceueltt — PLEADING. — The  plaintiff  18  nof  re- 
quired to  adopt  the  exact  lang^uage  of  section  94  of  the  CiWl  Coda 
in  pleading  a  cause  of  action  for  divorce  on  the  ground  of  ex- 
treme cruelty,  but  it  is  sufficient  if,  by  appropriate  averments,  the 
proper  qualification  appears. 

[2]  Id.— Absence  of  Allegation  of  Wrongful  Conduct — Special  De- 
murrer.— Where  in  an  action  for  divorce  on  the  ground  of  ex- 
treme cruelty  the  course  of  conduct  of  the  defendant  is  set  forth 
in  detail  and  it  is  alleged  "all  of  which  caused  plaintiff  great 
shame  and  humiliation,  and  inflicted  upon  him  grievous  mental 
Buffering,*'  but  it  is  claimed  that  the  complaint  is  insufficient  by 
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reason  of  the  failure  to  state  that  the  ^fevoas  meDtal  suffering 
was  "wrongfully"  inflicted,  such  alleged  defect  can  be  reached 
bj  special  demurrer,  and  if  not  so  attacked,  it  must  be  held  to 
be  sufficient. 

[S]  Id.— ORnEvous  Mental  SurFKRiNO — Question  of  Pact — Appeal.— 
Whether  in  any  ease  the  course  of  conduct  complained  of  consti- 
tutes "grievous  mental  suffering"  is  a  question  of  fact,  the  deter* 
mination  of  which  in  the  first  instance  is  committed  to  the  judge 
who  tries  the  action,  and  his  finding  that  particular  acts  consti- 
tute grievous  mental  suffering  will  not  be  disturbed  unless  the  evi- 
dence in  support  of  the  finding  is  so  slight  as  to  indicate  a  want 
of  ordinary  good  judgment  and  an  abuse  of  discretion. 

C4J  Id.— Separation  Agreement— Undue  Influence— Finding — Evi- 
dence.— In  thia  action  for  divorce  on  the  ground  of  extreme 
cruelty,  in  which  the  defendant  sought  at  the  trial  to  avoid  the 
legal  effect  of  a  separation  agreement,  entered  into  between  her- 
self and  plaintiff,  upon  the  ground  that  it  was  procured  by  undue 
influence,  the  evidence  failed  to  disclose  that  the  defendant  was 
in  any  way  coerced  or  induced  by  any  means  against  her  will  to 
enter  into  the  agreement. 

[5]  Id.— Agreement  Faciutatino  Marriage  Dissolution  —  Validity 
OF. — An  agreement  entered  into  between  a  husband  and  wife  with 
the  object  of  dissolving  the  marriage  contract,  or  facilitating  that 
result,  is  void. 

[6]  Id. — ^Vom  Provision  foe  Attornbt  Fes— Valid  Provisions  not 
Affected. — ^Although  that  portion  of  a  separation  agreement  pro- 
viding for  the  payment  of  an  attorney  fee  to  the  wife,  in  the 
event  that  either  of  the  parties  should  ever  institute  a  divorce 
action  against  the  other,  is  void,  such  provision  will  not  invalidate 
the  other  provisions  of  the  agreement,  which  are  disconnected  and 
separable  therefrom  and  are  otherwise  valid« 

rn  Id. — Separation  Agreement — Consideration  of  by  Trial  Court 
— Construction  of  Decree. — The  trial  court,  having  jurisdiction 
of  the  divorce  action,  has  jurisdiction  to  consider  the  separation 
agreement  entered  into  between  the  parties,  and  to  affirm  it,  or  to 
disregard  it  if  it  is  found  to  be  void;  and  if  the  court  in  its  de- 
cree makes  no  division  of  the  property  of  the  parties,  or  provision 
for  the  support  of  the  wife,  but  does  recognize  and  expressly  re- 
serve to  her  the  power  to  assert  such  rights  and  benefits  as  might 
accrue  to  her  under  the  previously  executed  separation  agreement, 
such  action  on  its  part  will  be  construed  to  be  a  ratification  of 
the  agreement  to  that  extent. 

4.  Validity  of  contract  intended  to  facilitate  procuring  of 
divorce,  notes,  11  Ann.  Cas.  377;  Ann.  Cas.  1915A,  811;  Ann.  Oas. 
1918E,  902. 

47  Cal.  App.— 12 
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[8]  Id. — Validity  op  Agreement— Eetusal  to  Set  Aside. — The  trial 
court,  having  found  that  the  separation  agreement  was  fairly 
made,  and  not  obtained  by  coercion,  intimidation,  or  undue  in- 
fluence, was  correct  in  refusing  to  vacate  and  set  it  aside. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.     George  D.  Murray,  Judge.    AflSrmei 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  J.  Cairns  and  Henry  L.  Ford  for  Appellant. 

Pierce  H.  Ryan  for  Respondent. 

WASTE,  P.  J. — ^Defendant  appeals  from  the  judgment 
granting  her  husband,  the  plaintiff,  a  decree  of  divorce. 
She  also  appeals  from  the  order  of  the  court  denying  her 
motion  for  a  new  trial.  The  latter  appeal  was  unauthorized 
and  is  dismissed.     (Code  Civ.  Proc.,  sec.  963.) 

Were  it  not  for  the  nature  of  the  action  and  the  situation 
of  the  appellant,  we  would  feel  justified  in  dismissing  this 
appeal,  or  striking  the  opening  brief  from  the  files.  It  is 
typewritten,  not  indexed,  only  four  copies  were  filed,  and  no 
attempt  seems  to  have  been  made  in  its  preparation  to  con- 
form to  the  requirements  of  rule  VIII  of  this  court,  [177 
Cal.  1,  176  Pae.  ix].  Instead  of  calling  the  attention  of 
the  court  to  certain  parts  of  the  record,  as  provided  in  sec- 
tion 953c  of  the  Code  of  Civil  Procedure,  the  brief  appears 
to  contain  merely  those  portions  of  the  voluminous  testi- 
mony considered,  by  the  appellant,  to  be  favorable  to  her 
contentions,  without  any  reference  to  the  transcript,  and 
with  but  little  comment  as  to  the  nature  and  effect  of  the 
evidence. 

The  failure  and  neglect  of  appellant  in  these  particulars 
has  not  only  obstructed  our  examination  of  the  record,  but 
has  rendered  it  well-nigh  impossible  for  us  to  use  the  brief 
for  that  purpose.  In  justification  of  her  failure  to  print  her 
brief,  appellant  makes  it  appear  that  she  is  penniless,  de- 
pending for  the  greater  part  of  her  livelihood  upon  the 
charity  of  relatives;  that  on  motion,  and  after  talcing  evi- 
dence, the  superior  court  made  its  order  directing  the  re- 
spondent to  pay  to  appellant  sufiicient  money  to  enable  her 
to  print  her  brief;  that  from  this  order  respondent  appealed. 
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and  that  appeal  is  now  pending  in  this  court;  that  the  re- 
spondent gave  a  bond  staying  the  execution  of  the  order, 
thus  completely  denying  appellant  the  means  wherewith  to 
comply  with  the  rule  of  the  court  relative  to  printing  her 
brief.  This  statement  is  borne  out  by  the  record,  and  for 
this  reason  we  have  refrained  from  dismissing  the  appeal, 
or  striking  the  brief  from  the  files.  There  is  not,  however, 
sufficient  justification  for  the  manner  in  which  the  ap- 
pellant's appeal  is  presented  in  the  brief.  Notwithstanding 
the  labor  involved,  we  have  made  a  complete  examination 
of  the  record,  in  considering  the  points  made  by  the  ap- 
pellant, in  seeking  a  reversal  of  the  judgment  and  decree. 

Defendant  denied  all  the  allegations  of  the  complaint,  filed 
a  cross-complaint  seeking  a  division  of  the  community  prop- 
erty and  permanent  alimony,  and  praying  that  a  certain 
agreement  whereby  the  parties  agreed  to  live  separate  and 
apart  from  each  other,  providing  for  disposition  of  their 
property,  and  fixing  an  attorney  fee  in  the  event  that  an 
action  of  divorce  should  ever  be  instituted  by  either  of  the 
parties,  be  declared  null  and  void.  The  case  was  tried  with 
a  jury  which  decided  in  favor  of  plaintiff,  and  against  the 
defendant  on  all  the  special  issues  submitted  to  it.  These 
answers  were  adopted  by  the  court,  which  made  additional 
findings  of  its  own.  The  judgment  and  decree  in  favor  of 
plaintiff  followed,  from  which  defendant  appeals. 

Appellant  first  attacks  the  sufficiency  of  the  complaint. 
The  plaintiff  charged  that  the  defendant  secretly  accepted 
the  attentions  of  a  man  other  than  her  husband,  enter- 
taining him  in  her  home  both  in  the  daytime  and  in  the 
night-time,  always  in  the  absence  of  her  husband;  that  she 
accompanied  this  man,  without  the  knowledge  and  consent 
of  her  husband,  to  picnics  and  dancej;  and  associated  with 
him  in  the  privacy  of  her  own  home,  and  in  public  places, 
to  such  an  extent  that  her  relations  with  said  man  became 
a  matter  of  common  gossip  and  scandal  in  the  place  where 
the  parties  resided,  all  of  which  became  known  to  plaintiff; 
that  she  secreted  stolen  property  in  the  house  of  plaintiff 
and  applied  vile,  insulting  names  and  epithets  to  him;  that 
she  endeavored  to  strike  him  with  an  iron;  that  she  im- 
pugned the  chastity  of  his  female  friends;  that  she  laid 
down  in  the  public  streets,  screeching  and  screaming  at  the 
top  of  her  voice;  that  she  frequently  threw  herself  on  the 
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floor,  remaining  there  screaming  for  hours  at  a  time;  that 
fehe  repeatedly  threatened  to  kill  and  murder  her  husband; 
thai  she  frequently  threatened  suicide  and  said  she  would 
cut  her  throat;  that  she  endeavored  to  get  hold  of  weapons 
for  that  purpose;  that  she  quarreled  with  her  husband  until 
late  hours  of  the  night;  that  she  attempted  to  tear  out  her 
own  hair,  and  to  bite  plaintiff's  hands;  that  she  did  all 
these  things  and  many  others  without  cause,  or  provocation, 
''all  of  which  caused  plaintiff  great  shame  and  humiliation, 
and  inflicted  upon  him  grievous  mental  suffering." 

Appellant's  contention  is  that  by  reason  of  the  failure  to 
state  that  the  grievous  mental  suffering  was  ** wrongfully" 
inflicted,  the  complaint  is  insuiScient  to  state  a  cause  of  ac- 
tion for  extreme  cruelty,  under  section  94  of  the  Civil  Code. 
As  was  said  in  Nelson  v.  Nelson,  18  Cal.  App.  602,  605, 
[123  Pac.  1099],  **If  this  does  not  present  a  case  of  'the 
wrongful  infliction  of  .  .  .  grievous  mental  suffering'  we  have 
totally  misconceived  the  language  employed."  [1]  Further- 
more, we  do  not  understand  that  the  pleader  is  required  to 
adopt  the  exact  language  of  the  statute  in  pleading  the  cause 
of  action,  under  the  section  mentioned.  It  is  sufficient  if, 
by  appropriate  averments,  the  proper  qualification  appears. 
As  was  said  in  the  case  last  noted,  the  only  rational  infer- 
ence from  the  allegation  of  the  complaint  is  that  the  ''in- 
fliction" was  "wrongful."  [2]  Furthermore,  if  there  was 
any  defect  in  the  complaint  it  was  one  which  could  have 
been  reached  by  special  demurrer,  and  not  having  been  so 
attacked,  it  must  be  held  to  be  sufficient.  {Mayr  v.  Mayr, 
161  Cal.  134,  136,  [118  Pac.  546].) 

[3]  Appellant  contends  that  the  acts  charged  in  the 
complaint,  before  summarized  by  us,  even  if  true,  did  not 
constitute  cruelty.  She  places  her  reliance  upon  the  decision 
of  Waldron  v.  Waidron,  85  Cal.  251,  257,  [9  L.  E.  A.  487, 
24  Pac.  649],  wherein  it  was  decided  by  a  divided  court  that 
grievous  mental  suffering  is  not  the  equivalent  of  extreme 
cruelty,  in  a  legal  sense.  The  rule  there  laid  down  was  criti- 
cised and  overruled  in  Barnes  v.  Barnes,  95  Cal.  171,  175, 
(16  L.  R.  A.  660,  30  Pac.  298],  The  more  rational  rule  laid 
down  in  that  case  has  been  universally  and  consistently  fol- 
lowed in  this  state  ever  since.  {Fleming  v.  Fleming,  95  CaL 
430,  434,  [29  Am.  St.  Rep.  124,  30  Pac.  566] ;  Andrews  v. 
Andrews,  120  Cal.  184,  187,  [52  Pac.  298] ;  Smiih  v.  Smith, 
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124  Cal.  651,  652,  [57  Pac.  573] ;  Mdloof  v.  Maloof,  175  Cal. 
571,  573,  [166  Pac.  330].) 

We  deem  it  unnecessary  to  here  review  the  voluminous  rec- 
ord of  the  evidence  of  some  thirty  witnesses  who  testified  for 
the  opposing  sides.  No  good  can  be  effected  by  doing  so,  for 
the  most  that  the  appellant  can  urge  in  support  of  her  con- 
tention that  the  findings  and  judgment  are  not  sustained  by 
the  evidence  is  a  conflict  of  testimony,  arising  for  the  most 
part  in  the  respective  stories  told  by  the  plaintiff  and  the 
defendant.  Whether  in  any  case  the  course  of  conduct  com- 
plained of  constitutes  "grievous  mental  suffering"  is  a  ques- 
tion of  fact.  ''The  judge  who  tries  the  action,  and  has  the 
parties  before  him  for  observation  in  the  light  of  the  evidence, 
is  the  one  to  whom  the  law  commits  the  determination  of  this 
question  in  the  first  instance,  and  as  was  said  in  Ai%drew$ 
V.  Andrew,  120  Cal.  187,  [52  Pac.  298] ,  this  court  will  not 
disturb  a  finding  that  particular  acts  constitute  grievous 
mental  suffering  unless  'the  evidence  in  support  of  the  find- 
ing is  so  slight  as  to  indicate  a  want  of  ordinary  good  judg- 
ment and  an  abuse  of  discretion  by  the  trial  court.'  " 
{Avery  v.  Avery,  148  Cal.  239,  244,  [82  Pac.  967] ;  Mac- 
Donald  v.  MacDonald,  155  Cal.  665,  670,  [25  L.  R.  A.  (N.  S.) 
45,  102  Pac.  927] ;  Dupes  v.  Dupes,  43  Cal.  App.  67,  [184 
Pac.  425].)  We  are  fully  satisfied  that  the  conclusions  of 
the  trial  court  as  to  the  weight  and  sufBciency  of  the  evi- 
dence to  support  the  allegations  of  the  complaint,  and  the 
decree  of  divorce  entered  thereon,  are  correct. 

[4]  Appellant  sought  at  the  trial  to  avoid  the  legal  effect 
of  the  separation  agreement,  entered  into  between  herself  and 
husband,  upon  the  ground  that  it  was  procured  by  undue 
influence.  By  this  contract  the  parties  agreed  to  live  sep- 
arate and  apart,  divided  their  property,  provided  for  the 
custody  and  education  of  the  minor  child  of  the  parties, 
stipulated  an  amount  to  be  paid  monthly  for  the  support 
and  maintenance  of  the  defendant  and  child,  and  relin- 
quished to  each  other  all  obligations  growing  out  of  their 
marital  relations,  except  as  in  the  contract  provided,  including 
the  right  to  inherit  one  from  the  other.  The  agreement  also 
provided  for  an  attorney  fee  of  one  hundred  dollars  "in  the 
event  that  any  action  for  divorce  shall  ever  be  instituted  be- 
tween the  parties.''  This  stipulation  of  the  contract  imposed 
no  obligation  on  the  wife  to  sue  for  a  divorce ;  and  the  making 
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of  the  contract  was  followed  by  the  actual  separation  of  the 
parties  during  which  the  plaintiff  paid  the  defendant  the 
sum  of  $22.50  a  month  as  therein  provided  for  the  support 
of  herself  and  child.  The  agreement  awarded  what  little 
community  property  the  parties  had  to  the  defendant.  The 
plaintiff,  a  laborer,  has  no  separate  property  other  than  an 
interest  in  certain  land,  which  is  subject  to  the  life  estate 
of  his  mother,  and  which  was  found  by  the  court  to  be 
worth  ten  thousand  dollars. 

From  the  evidence  it  appears,  and  the  court  so  found,  that 
prior  to  the  execution  of  the  agreement  the  plaintiff  and 
defendant  had  discussed  between  themselves  the  subject  of 
the  contract  which  it  was  proposed  by  them  to  enter  into, 
and  agreed  upon  practically  all  of  its  terms.  On  the  date 
of  its  execution  the  plaintiff  and  the  defendant  went  together 
to  the  ofBce  of  the  attorney  whom  the  plaintiff  had  selected 
and  stated  to  him,  both  parties  being  present,  the  terms 
which  they  had  agreed  upon.  In  the  afternoon  of  the  same 
day  they  returned  to  the  office  of  :he  attorney,  who  in  the 
meantime  had  drafted  the  agreement.  He  read  it  aloud  to 
the  parties,  explaining  the  various  provisions  and  terms  and 
stating  their  meaning  to  them.  Before  the  document  was 
signed,  the  defendant  was  instructed,  and  advised,  by  the 
attorney,  that  she  had  the  right  to  consult  her  own  attorney, 
or  adviser,  but  she  declined  to  do  so.  Prior  to  signing  the 
agreement,  however,  she  telephoned  to  a  reputable  and  com- 
petent attorney  of  Eureka,  who  later  appeared  for  her  and 
represisnted  her  in  this  action.  During  the  conversation  with 
him  she  stated  she  did  not  desire  his  aid  or  advice  in  the 
matter  of  the  agreement.  The  evidence  fails  to  disclose  that 
the  defendant  was  in  any  way  coerced  or  induced  by  any 
means  against  her  will  to  enter  into  the  contract. 

[6]  There  is  no  evidence  that  the  agreement  was  entered 
into  between  the  parties  with  the  object  of  dissolving  the 
marriage  contract,  or  facilitating  that  result.  Such  contracts 
are  void.  {Nevman  v.  Freitas,  129  Cal.  283,  289,  [50  L.  R.  A. 
548,  61  Pac.  907].)  Under  our  code  either  husband  or 
wife  may  enter  into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  property,  whien 
cither  might  if  unmarried.  (Civ.  Code,  sec.  158.)  They  may 
also  agree,  in  writing,  to  immediate  separation,  and  may  make 
provision  for  the  support  of  either  of  them,  and  of  their 
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children  during  such  separation.  (Civ.  Code,  sec.  159.) 
The  agreement  in  question  was  apparently  drawn  pursuant 
to  the  authority  thus  given,  and  was  one  which  the  parties 
had  the  right  to  enter  into.  {Pereira  v.  Pereira,  156  Cal.  1, 
4,  [134  Am.  St.  Rep.  107,  23  L.  R.  A.  (N.  S.)  880,  103  Pac. 
488] ;  Walker  v.  Walker,  14  Cal.  App.  487,  493,  [112  Pac. 
479] .)  [6]  Although  that  portion  of  the  agreement,  provid- 
ing for  the  payment  of  an  attorney  fee  to  the  wife,  in  the 
event  that  either  of  the  parties  should  ever  institute  a  divorce 
action  against  the  other,  is  void  (McCahan  v.  McCahan, 
ante,p,  173,  [190  Pac.  458]),  it  relates  to  a  different  subject, 
and  is  entirely  distinct,  disconnected,  and  separable  from, 
and  does  not  invalidate,  the  valid  provisions  of  the  contract. 
(Estate  of  Sloan,  179  Cal.  393-397,  [177  Pac.  150] ;  Mack 
v.  Jastro,  126  Cal.  130,  134,  [58  Pac.  372] ;  Beard  v.  Beard, 
65  Cal.  354,  356,  [4  Pac.  229].) 

[7]  The  trial  court  having  jurisdiction  of  the  divorce 
action,  had  unlimited  authority  to  make  disposition  of  the 
community  property  of  the  parties.  (Civ.  Code,  sees.  146, 
147.)  Whenever,  therefore,  it  was  made  to  appear  that  a 
division  of  the  property  had  been  made  in  accordance  with 
the  terms  of  the  separation  agreement,  the  court  necessarily 
had  jurisdiction  to  consider  the  instrument,  and  to  alBrm 
it,  or  to  disregard  it  if  it  was  found  to  be  void.  "  'Such  pre- 
tended agreements,  if  they  are  to  have  any  force,  must  be 
subjected  to  the  examination  of  the  divorce  court,  and  de- 
rive their  sanction  from  a  decree  made  by  ike  court  with  a 
knowledge  of  the  facts.'  "  (LoverenY.  Loveren,  106  Cal.  509, 
513,  [39  Pac.  801].)  The  court,  in  the  instant  case,  in  its 
decree  made  no  division  of  the  property  of  the  parties,  op 
provision  for  the  support  of  the  defendant,  but  did  recognize 
and  expressly  reserve  to  her  the  power  to  assert  such  rights 
and  benefits  as  might  accrue  to  her  under  the  previously 
executed  articles  of  separation.  This  action  on  its  part  we 
construe  to  be  a  ratification  of  the  agreement  to  that  extent. 

[8]  Measured  by  the  standard  of  the  code  provisions,  and 
construed  in  the  light  of  the  circumstances  surrounding  its 
execution  and  subsequent  performance,  it  is  manifest  that  in 
so  far  as  it  deals  with  the  property  rights  of  the  parties,  the 
contract  is  a  valid  agreement  with  which  the  court  could 
not  interfere,  unless,  from  the  evidence,  it  was  authorized 
to  find  that  it  was  procured  in  violation  of  the  general  rules 
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which  control  the  actions  of  persons  occupying  confidential 
relations  with  each  other.  It  did  not  so  find.  Being  fairly 
made,  and  not  being  obtained  by  coercion,  intimidation,  or 
undue  influence,  the  trial  court  was  correct  in  refusing  to 
vacate  and  set  it  aside.  {Murray  v.  Murray,  28  Cal.  App. 
533,  535,  [153  Pac.  248].) 
The  judgment  is  affirmed. 

Richards,  J.,  and  Knight,  J.,  pro  tern,,  concurred. 


[dv.  No.  2563.    Second  Appellate  District,  Division  Two. — April  20, 

1020.] 

MRS.  MANIMA  BURTON  COREY,  Respondent,  v.  JOHN 
E.  MATOT  et  al.,  Appellants. 

[1]    HOMKSTEAD — DECLARATION     ON     MOBTOAQED     PBOPEBTT — ^EXTENSION 

OF  Liability  by  Husband — Pbicrity  op  Homestead— SrATtTTi  or 
Limitations. — Where  the  wife  declares  and  files  a  homestead  on 
real  property  which  is  subject  to  a  mortgage  which  she  and  her 
husband  had  executed  as  security  for  their  promissory  note,  and 
thereafter  and  after  the  maturity  of  such  note,  bat  before  the  run- 
ning of  the  statute  of  limitations,  the  husband,  without  the  knowl- 
edge or  consent  of  the  wife,  enters  into  a  stipulation  and  agree- 
ment in  writing  with  the  payee  of  the  note  and  mortgage  of  the 
property  extending  the  time  of  payment  on  said  note  and  mort- 
gage, such  extension  of  the  liability  does  not  preserve  the  lien  of 
the  mortgage  as  against  the  homestead  after  the  statute  of  limita- 
tions has  run  against  the  liability  as  originally  created. 

APPEAL  from  a  judorment  of  the  Superior  Court  of  San 
Bernardino  County.    H.   T.  Dewhirst,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kenneth  E.  Matot,  Hert  &  Watt  and  Porter,  Morgan  & 
Parrot  for  Appellants. 

Allison  &  Dickson  for  Respondent. 

SLOANE,  J. — In  this  case  the  defendants,  John  E.  Matot 
and  Mary  £.  Matot,  husband  and  wife,  had  executed  to  the 
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plaintiff  their  promissory  note  secured  by  mortgage  upon 
certain  real  property.  Thereafter,  and  before  the  maturity 
of  the  note,  the  defendant  Mary  E.  Matot  declared  and  filed 
a  homestead  on  the  property  in  conformity  with  section 
1263  of  the  Civil  Code,  for  the  benefit  of  herself  and  fam- 
ily.  After  the  maturity  of  the  note,  but  before  the  running 
of  the  statute  of  limitations,  the  defendant  John  B.  Matot, 
without  the  knowledge  or  consent  of  his  wife,  entered  into 
a  stipulation  and  agreement  in  writing  with  the  payee  of 
the  note  and  mortgagee  of  the  property  extending  the  time 
of  payment  on  said  note  and  mortgage.  After  the  statute  of 
limitations  had  run  on  the  obligation  as  originally  evidenced 
by  the  promissory  note,  but  prior  to  the  date  of  payment 
as  covered  by  the  extension,  this  action  was  brought  to  fore- 
close the  mortgage,  in  satisfaction  of  the  liability  on  the 
note.  The  court  found  that  the  defendant  John  E.  Matot 
was  liable  under  the  obligation  of  the  note  as  extended,  and 
decreed  the  foreclosure  and  sale  of  the  property  to  pay  the 
amount  of  such  indebtedness.  The  appeal  is  taken  by  both 
defendants  from  the  judgment  of  foreclosure. 

[1]  The  only  question  to  be  decided  is,  whether  the  ex- 
tension of  the  liability  of  the  defendant  John  E.  Matot  upon 
the  promissory  note  preserved  the  lien  of  the  mortgage  as 
against  the  homestead  after  the  statute  of  limitations — 
which  was  pleaded — ^had  run  against  the  liability  as  origi- 
nally created. 

The  contention  of  appellants  is  that  the  husband  alone 
had  no  right  to  extend  or  prolong  the  period  of  the  lien, 
as  affecting  the  homestead,  beyond  the  liability  as  defined 
by  the  note  and  mortgage  at  the  date  of  filing  the  declara- 
tion of  homestead.  In  support  of  this  contention  they  cite 
and  rely  upon  the  rulings  of  the  supreme  court  in  Barber 
V.  Baba,  36  Cal.  11,  Wells  v.  Harter,  2  Cal.  Unrep.  52, 
Hari  v.  Church,  126  Cal.  476,  [77  Am.  St.  Rep.  195,  58  Pac. 
910,  59  Pac.  296],  and  Ainstvorth  v.  Morrill,  31  Cal.  App. 
510,  [160  Pac.  1089].  Only  the  first  of  the  decisions  cited 
is  closely  in  point.  In  Wells  v.  Harter  the  facts  are  not 
very  fully  stated,  but  it  appears  from  the  opinion  that  the 
four  years  period  of  limitation  had  run  before  the  agreement 
for  extension,  by  the  husband  alone,  of  the  time  of  payment 
was  entered  into.  Presumptively  the  bar  of  the  statute, 
which  was  pleaded,  applied.    It  is  clear  that  an  agreement 
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made  after  the  cause  of  action  was  barred  by  the  statute  ot 
limitations  was  the  creation  of  a  new  liability,  not  a  mere 
extension  of  the  old  one,  and  would  not  be  effective  as  to  a 
homestead  without  the  consent  of  the  wife.  Hart  v.  Church, 
which,  while  it  quotes  vnth  approval  Barber  v.  Babel,  is  quite 
different  in  its  facts  from  those  set  out  in  that  cajse  or  in 
the  case  at  bar;  and  all  that  the  court  decides  is  that  a  home- 
stead cannot  be  relinquished,  alienated,  or  encumbered  with- 
out the  joint  and  concurrent  act  of  both  husband  and  wife. 
If  the  question  here  arose  upon  the  admitted  creation  of  a 
new  lien,  the  citation  would  be  conclusive  against  it.  But 
the  ground  upon  which  the  decree  of  foreclosure  here  is 
sought  to  be  upheld  is  that  the  extension  of  the  mortgage 
lien  was  not  the  creation  of  a  new  lien,  but  a  continuance  of 
the  old.  Ainsworth  v.  Morrill  only  declares  the  same  rule, 
that  the  homestead  right  can  only  be  affected  by  the  joint 
act  of  husband  and  wife. 

We  are  of  the  opinion,  however,  that  the  decision  of  the 
supreme  court  in  Barber  v.  Babel,  supra,  is  controlling  in  the 
appellants'  favor  in  this  case.  There,  as  here,  the  premises 
in  question  had  been  mortgaged  by  husband  and  wife  to 
secure  their  joint  note.  They  subsequently,  before  maturity 
of  the  note,  filed  a  declaration  of  homestead  on  the  property. 
Later,  before  the  statute  of  limitations  had  run,  the  hus- 
band, without  the  wife  joining  therein  and  without  her 
knowledge  or  consent,  executed  a  new  note  and  mortgage 
for  the  debt,  and  the  old  mortgage  was  satisfied  of  record. 
Suit  was  brought  to  foreclose  the  new  mortgage  after  the 
statute  of  limitations  had  run  on  the  old;  and  it  was  held 
that  the  new  mortgage  did  not  create  a  lien  on  the  home- 
stead. If  thia  were  the  end  of  the  matter,  respondent's  con- 
tention that  the  decision  is  not  in  point  would  be  beyond 
dispute.  The  new  mortgage  was  an  attempt  of  the  husband 
alone  to  create  a  new  lien  on  the  homestead  property.  But 
this  case  goes  further.  The  plaintiff  in  the  foreclosure 
action  alleged  fraud  on  the  part  of  Frederick  Babel,  the 
husband,  in  securing  the  release  of  the  old  mortgage  by  rep- 
resenting that  there  was  no  homestead  on  the  property,  and 
it  was  sought  to  have  the  fraudulent  satisfaction  of  the  old 
mortgage  disregarded  and  set  aside  and  to  grant  plaintiff 
relief  by  foreclosure  under  the  first  mortgage.  That  the 
giving  of  this  new  note  under  the  circumstances  stated  way 
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in  effect  an  extension  of  the  old  debt  as  to  the  husband, 
there  can  be  no  doubt,  and  the  court  in  that  case  so  recog- 
nizes it.  But  it  further  holds  that  the  wife  was  not  es- 
topped by  the  acts  of  her  husband,  and  that  he  could  not  by 
such  means  prolong  the  lien  on  the  homestead.  As  is  said 
by  the  court  in  this  connection:  **The  giving  of  the  new 
note  and  extending  the  time  of  payment  were  also  the  act  of 
the  husband  alone,  to  which  the  wife  was  no  party.  Under 
the  authorities  cited  he  could  no  more  effect  the  same  pur- 
pose by  continuing  the  old  lien  beyond  the  time  when  the 
action  would  be  barred  as  to  the  wife  than  in  the  direct 
mode  attempted  of  executing  a  new  mortgage  and  discharg- 
ing the  old."  And  again:  '*Had  the  suit  now  under  con- 
sideration been  brought  before  the  action  on  the  old  note 
and  mortgage  was  barred,  and  no  question  under  the  statute 
of  limitations  had  arisen,  then  there  would  have  been  some 
analogy  between  the  cases;  for  it  could  well  have  been  said 
that  the  execution  of  the  second  note  and  mortgage,  and  sur- 
render of  the  first,  and  cancellation  of  the  mortgage  upon 
the  record,  had  been  procured  by  fraud,  and  the  transac- 
tion being  void  on  that  ground,  the  old  note  and  mortgage 
would  be  still  alive  and  unaffected  by  it.  The  satisfaction 
being  void,  there  would  then  have  been  a  valid  live  mortgage. 
But  in  this  case,  if  we  consider  the  new  note  and  mortgage 
and  the  discharge  of  the  old  mortgage  void  on  the  ground 
of  fraud,  the  old  cause  of  action  is  itself  barred  by  the 
statute,  and  no  action  can  be  maintained  upon  the  mort- 
gage unless  a  new  right  has  been  acquired  against  the  wife 
and  the  homestead  estate,  and  this  new  right  could  not  be 
created  by  the  act  of  the  husband  alone  in  any  form.'* 

Counsel  for  respondent,  in  contesting  this  doctrine,  cite  a 
number  of  decisions  from  other  states:  Jackson  v.  Longwell^ 
63  Kan.  93,  [64  Pac.  991] ;  Billingsley  v.  Niblett,  56  Miss. 
537 ;  Hamhrick  v.  Jones,  64  Miss.  240,  [8  South.  176]  j  Boherts 
V.  Roberts,  10  N.  D.  531,  [88  N.  W.  289].  The  first  of  these 
does  not  involve  a  homestead  right;  and  all  the  others  are 
cases  in  which  the  mortgage  was  originally  executed  by  both 
husband  and  wife  after  the  homestead  was  created.  These 
decisions  do  hold  that  a  mortgage  so  executed  may  be 
foreclosed  against  the  homestead  so  long  as  the  principal 
debt  exists  against  the  husband,  although  barred  as  to  the 
wife.    To  the  contrary,  in  a  Texas  case  {San  Antonio  Beat 
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Estate  etc.  Assn.  v.  Stewart,  27  Tex.  Civ.  App.  299,  [65 
S.  W.  665]),  it  is  held  that  a  husband  cannot  waive  the 
wife's  rights  or  extend  a  lien  created  on  the  homestead  by 
a  joint  mortgage  by  an  act  in  which  the  wife  does  not  join. 
In  none  of  these  cases  is  the  state  law  governing  the  home- 
stead set  forth,  and  their  applicability  under  the  home- 
stead laws  of  California  is  therefore  left  somewhat  obscure. 
They  in  no  event  touch  the  distinction  which  exists  in  the 
case  at  bar  and  in  Barber  v.  Bahel,  supra.  The  opinion  in 
the  latter  case  is  a  well-considered  discussion  of  the  nature 
of  the  homestead  estate  by  Chief  Justice  Sawyer,  and  the 
doctrine  there  laid  down  does  not  seem  to  have  been  ques- 
tioned in  any  subsequent  California  decision. 

The  ground  of  distinction  between  a  mortgage  executed 
by  both  husband  and  wife  upon  an  existing  homestead  and 
one  where  the  homestead  is  declared  subject  to  a  previously 
executed  mortgage  would  seem  to  be  that  in  the  instance  of 
a  pre-existing  homestead  the  mortgage  is  an  express  en- 
cumbrance of  the  homestead  interest,  evidenced  as  required 
under  the  homestead  laws.  The  homestead  is  thereby 
dedicated  to  the  payment  of  the  debt,  and  is  subject  to  the 
continued  existence  of  the  debt  as  to  either  of  the  parties 
to  the  mortgage ;  while  in  the  case  of  a  mortgage  made  prior 
to  the  homestead  declaration,  only  the  title  as  it  then  stands 
is  pledged.  The  subsequent  declaration  of  a  homestead  cre- 
ates a  new  and  distinct  species  of  title  in  the  property. 
This  newly  created  interest  is  under  the  statute  subject  to 
the  existing  mortgage,  but  only  within  the  application  of 
the  strict  terms  of  the  mortgage  liability.  It  cannot  be 
extended  or  prolonged  by  implication  or  by  the  acts  of  one 
alone  of  the  makers,  but  only  in  the  manner  provided  by  the 
statute  for  encumbrancing  or  alienating  a  homestead.  The 
eflfeet  of  grafting  the  new  homestead  right  upon  the  title 
is  similar  to  the  effect  of  a  conveyance  of  the  mortgaged 
premises  to  one  not  bound  by  the  contract  of  the  note  and 
mortgage.  The  rule  is  stated,  in  discussing  this  point,  in 
Barber  v.  Babel,  sripra,  as  follows:  **The  cases  of  Lord  v. 
Morris,  18  Cal.  482,  Lent  v.  Morrill,  25  Cal.  499,  Leni  v. 
Shear,  26  Cal.  370,  Low  v.  Allen,  26  Cal.  141,  and  other 
cases  to  the  same  effect,  establish  the  principle  that  after  a 
conveyance  of  the  mortgaged  premises,  or  the  transfer  of 
any  interest  therein,  the  mortgagor  has  no  power  to  create. 
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revive,  renew,  or  prolong  a  charge  upon  the  premises  or 
interest  therein,  so  conveyed  or  transferred,  while  such  in- 
terest remains  in  another  party.  .  .  .  The  principles  estab- 
lished by  these  cases  directly  apply  to  the  case  under  con- 
sideration. The  original  note  and  mortgage  were  valid,  but 
subsequent  to  the  making  of  this  mortgage  the  defendants 
duly  recorded  their  declaration  of  homestead,  and  thereby 
became  jointly  vested  with  new  and  important  rights,  which 
were  inalienable,  except  in  the  mode  prescribed  by  statute. 
The  wife  acquired  a  new,  distinct,  personal  interest,  which 
she  did  not  before  have,  and  which  she  afterward  could  not 
be  deprived  of  by  any  act  of  the  husband.'*  Under  sub- 
division 4  of  section  1241  of  the  Civil  Code,  the  homestead 
is  made  subject  to  "debts  secured  by  mortgages  on  the  prem- 
ises, executed  and  recorded  before  the  declaration  of  home- 
stead was  filed  for  record."  The  same  is  true  of  conveyances 
of  estates  subject  to  debts  secured  by  mortgage ;  but  in  either 
instance  can  the  liability  against  the  interest  created  by  the 
homestead  declaration  or  the  conveyance  be  enlarged  or  ex- 
tended without  the  consent  of  the  parties  in  interest.  And  in 
the  case  of  a  homestead  right,  such  consent  can  only  be  evi- 
denced by  writing,  jointly  and  concurrently  executed  by 
the  homestead  parties.     (Sees.  1242,  1243,  Civ,  Code.) 

We  find  nothing  in  the  case  of  First  Nat,  Bank  v.  Merrill, 
167  Cal.  392,  [139  Pac.  1066],  cited  by  respondent,  that 
affects  our  conclusion  in  this  matter.  In  that  case  the  al- 
leged mortgage  was  executed  in  a  manner  to  create  a  valid 
lien  on  the  property  described,  which  was  not  at  the  time 
of  the  execution  of  the  instrument  covered  by  a  homestead. 
It  was  held  that  a  subsequent  homestead  filing  on  the  prop- 
erty was  subject  to  this  mortgage,  although  it  had  not  been 
executed  in  a  manner  that  would  have  created  a  lien  had 
the  homestead  existed  at  the  time  of  its  execution.  This 
view  of  the  law  is  unquestioned.  There  is  no  claim,  how- 
ever, that  the  original  lien  in  that  case  had  expired  or  in 
any  way  become  ineffective,  and  it  does  not  involve  the  effect 
of  any  attempt  to  prolong  or  extend  its  operation. 

The  judgment  is  reversed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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[Civ.    No.    3385.    PirBt    Appellate   District,    DiTision    Two.— April    21, 

1920.] 

PRANK  SCHILLING,  Petitioner,  ▼.  INDUSTRIAL  ACCI- 
DENT COMMISSION  et  al.,  Respondents. 

[1]  Workmen's  Compensation  Act — ^Employment  of  Attoenbt  bt 
Applicant  —  Agreement  for  Attorney's  Fees  —  Review  op  by 
Commission. — An  applicant  for  compensation  under  the  Work- 
men's Compensation  Act  is  entitled  to  be  represented  by  counsel 
in  proceedings  before  the  Industrial  Accident  Commission;  and 
if  an  applicant,  who  has  entered  into  a  contract  employing  an 
attorney  and  agreeing  to  pay  him  a  given  fraction  of  the  am(/unt 
recovered  as  compensation  for  the  services  to  be  rendered,  seekM  to 
avoid  the  obligation  of  such  contract  after  the  services  have  been 
rendered  and  the  benefits  retained  by  him,  the  attorney  is  entitled 
to  a  fair  and  impartial  hearing  before  the  commission  on  the 
question  of  the  reasonableness  of  the  fee  which  the  contracting 
parties  had  agreed  should  be  paid. 

[2]  Id. — ^Reasonableness  op  Feb— Jurisdiction  op  Commission. — On 
such  a  hearing  the  jurisdiction  of  the  commission  is  confined  to 
the  determination  of  the  reasonableness  of  the  fee  to  be  paid  to 
counsel  for  the  legal  services  rendered  to  the  applicant  in  con- 
nection with  the  proceedings  before  it,  and  does  not  extend  to  the 
determination  of  the  legality  of  a  contract  for  the  payment  for 
legal  services  rendered  in  independent  proceedings,  even  though 
such  contract  is  made  payable  out  of  the  award  of  compensation 
made  to  the  applicant  by  the  commission. 

PROCEEDING  in  Certiorari  to  review  an  order  of  the 
Industrial  Accident  Commission  fixing  compensation  of  coun- 
sel for  legal  services  rendered  to  an  applicant.  Order  an- 
nulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Prank  Schilling,  in  pro.  per,,  for  Petitioner. 

Warren  H.  Pillsbury  and  A.  E.  Graupner  for  Respond- 
ents. 

THE  COURT.— Petitioner  instituted  this  proceeding  in 
certiorari  to  review  the  order  of  the  Industrial  Accident 
Commission  fixing  his  compensation,  after  rehearing,  for 
legal   services   rendered   to   an   applicant   for  compensation 
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nnder  the  provisions  of  the  Workmen's  Compensation  Insur- 
ance and  Safety  Act. 

[1]  It  appears  from  the  record  that  the  applicant,  hav 
ing  been  injured  while  in  the  course  of  his  employment,  con- 
sulted petitioner,  who  is  an  attorney  at  law,  and  through 
his  advice  and  counsel  procured  temporary  compensation 
from  the  insurance  carrier;  that  thereafter  he  obtained 
other  employment,  during  the  course  of  which  he  was  again 
injured  and  again  consulted  petitioner;  and  that  thereafter, 
as  the  result  of  further  consultation  with  petitioner,  he  was 
advised  that  he  might  apply  for  permanent  compensation 
as  the  result  of  the  first  injury  upon  medical  testimony 
which  it  was  deemed  possible  to  procure  at  that  time.  This 
application  was  made  through  the  advice  and  assistance  of 
petitioner,  and  a  partial  hearing  was  had  thereon  before 
the  commission,  wherein  the  evidence  was  very  unfavorable 
to  the  applicant;  but  thereafter,  through  the  advice  and 
activities  of  petitioner,  a  settlement  was  made  with  the  in- 
surance carrier  for  $650,  which  waa  approved  by  the  com- 
mission and  subsequently  paid.  It  further  appears  that  at 
the  time  of  the  approval  of  this  settlement  the  commission 
fixed  the  compensation  for  petitioner's  legal  services  at  $45 
without  a  hearing;  that  at  the  request  of  petitioner  a  re- 
hearing was  granted  by  the  commission  for  the  purpose  of 
determining  the  reasonableness  of  the  order  fixing  such  fee. 
Petitioner  claimed  that  he  had  an  oral  contract  with  the  appli- 
cant for  the  payment  of  one-third  of  the  amount  recovered 
from  the  insurance  carrier,  which  amount  included  payment 
for  legal  services  rendered  by  him  to  the  applicant  in  mat- 
ters not  directly  connected  with  the  proceeding  in  which  the 
recovery  was  had.  He  insisted  that  this  contract  should  not 
be  declared  void  in  toto,  and  that  in  any  event  the  allowance 
of  forty-five  dollars  was  wholly  unreasonable  in  payment  for 
the  legal  services  which  he  had  rendered  in  the  proceeding 
before  the  commission. 

As  disclosed  by  the  record  filed  by  respondent  herein,  the 
attitude  of  the  referee  to  whom  the  rehearing  had  been  re- 
ferred by  the  commission  was  extremely  hostile  and  pre- 
judicial to  the  petitioner  throughout  the  entire  proceedings. 
Immaterial  and  irrelevant  testimony  was  taken  for  the  pur- 
I>ose  of  attacking  the  professional  standing  of  petitioner; 
the  referee  took  petitioner's  witnesses  out  of  his  hands,  con- 
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ducted  their  examination  in  Ids  own  way,  refused  to  per- 
mit petitioner  to  cross-examine  witnesses  who  were  antago* 
nistic  to  him,  and  studiously  obstructed  petitioner  in  Im 
attempts  to  produce  testimony  favorable  to  his  cause. 

Counsel  for  respondent  states  that  there  is  but  one  ques- 
tion involved  in  this  proceeding:  '*What  was  the  value  of 
the  services  performed  by  petitioner  .  .  .  t"  or  "Has  the  In- 
dustrial Accident  Commission  authority  under  sections  24(b) 
(1)  and  24(d)  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act,  to  fix  the  fees  of  attorneys  representing 
applicants  before  itt"  This  court  is  unable  to  determine 
the  value  of  the  services  performed  by  the  petitioner  because 
the  referee  to  whom  that  matter  was  refeired  for  adjudica- 
tion failed  to  give  petitioner  a  fair  opportunity  to  make 
proof  of  such  value.  That  the  Industrial  Accident  Commis- 
sion has  authority  under  the  sections  cited  to  fix  fees  can 
scarcely  be  questioned.  Section  24,  subdivision  (b)  (1)  au- 
thorizes the  commission  to  fix  and  determine  a  reasonable  at- 
torney's  fee  for  legal  services  pertaining  to  any  claim  for 
compensation  or  application  filed  therefor.  No  constitutional 
objection  has  been  raised  to  this  provision  of  the  act,  and 
it  may,  therefore,  in  this  proceeding,  be  taken  for  granted 
that  the  power  is  one  which  the  commission  may  lawfully 
exercise.  Subdivision  (d)  of  the  same  section  provides  that 
''no  claim  or  agreement  for  the  legal  services  or  disburse- 
ments ...  in  excess  of  a  reasonable  amount,  shall  be  valid 
or  binding  in  any  respect,  and  it  shall  be  competent  for  the 
commission  to  determine  what  constitutes  such  reasonable 
amount."  No  constitutional  objection  has  been  raised  to 
this  provision  of  the  act  and,  for  the  purpose  of  this  pro- 
ceeding, it  also  may  be  assumed  to  be  valid.  But  it  must  be 
evident  that  if  the  obligation  of  a  contract  to  pay  for  legal 
services,  which  has  been  executed  by  parties  legally  compe- 
tent to  contract,  is  to  be  impaired  by  the  order  of  the  com- 
mission solely  on  the  ground  that  it  is  unreasonable,  some 
semblance  of  a  judicial  hearing  must  be  accorded  the  con- 
tracting parties  before  such  order  is  made.  [2]  Further- 
more, the  jurisdiction  of  the  commission  is  confined  to  the 
determination  of  the  reasonableness  of  the  fee  to  be  paid  to 
counsel  for  the  legal  services  rendered  to  the  applicant  in  con- 
nection with  the  proceedings  before  it,  and  does  not  extend 
to  the  determination  of  the  legality  of  a  contract  for  the 
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payment  for  legal  services  rendered  in  independent  pro- 
ceedings, even  though  such  contract  is  made  payable  out  of 
the  award  of  compensation  made  to  the  applicant  by  the 
commission. 

An  applicant  for  compensation  is  entitled  to  be  repre- 
sented by  counsel  in  proceedings  before  the  commission. 
There  is  no  odium  attached  to  counsel  who  render  such  ser- 
vices. Though  the  efforts  of  the  commission  to  protect  the  in- 
terest48  of  applicants  for  compensation  are  highly  commend- 
able, it  is  just  as  important  that  other  persons  coming  within 
its  jurisdiction  be  treated  with  equal  justice.  If  a  party 
who  has  entered  into  a  contract  employing  an  attorney  and 
agreeing  to  pay  him  compensation  for  the  services  to  be 
rendered  seeks  to  avoid  the  obligation  of  such  contract  after 
Ihe  services  have  been  rendered  and  the  benefits  retained  by 
liim,  the  attorney  is  entitled  to  a  fair  and  impartial  hearing 
before  the  commission  on  the  question  of  the  reasonableness 
of  the  fee  which  the  contracting  parties  had  agreed  should 
be  paid. 

That  petitioner  in  this  case  did  not  receive  such  a  hearing 
is  too  plain  to  question.  The  award  of  forty-five  dollars 
as  compensation  to  petitioner  for  the  services  admitted  to 
have  been  rendered  by  him  in  the  proceedings  before  the 
commission  is  less  than  the  ordinary  charge  made  by  attor- 
neys for  the  coUection  of  a  promissory  note  without  any 
form  of  legal  proceedings.  Upon  the  meager  showing  peti- 
tioner was  permitted  to  make  it  is  apparent  that  the  fee 
allowed  was  unreasonably  low  for  the  services  rendered.  Bnt, 
as  heretofore  stated,  it  is  impossible  for  this  court  to  deter- 
mine what  allowance  should  be  made  for  the  services  ren* 
dered  because  the  referee  failed  to  permit  petitioner  to  fairly 
present  his  evidence  on  that  issue. 

For  these  reasons  the  order  of  the  commission  is  annulled* 

47  Gal.  App.— 18 
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[Civ.  No.  2077.    Third  Appellate  District.— April  21,  1920.] 

OUTER  HARBOR  DOCK  AND  WHARF  COMPANY  (a 
Corporation),  AppellaDt,  v.  COUNTY  OF  LOS  AN- 
GELES (a  Body  Politic  and  Corporate),  Respondent 

[1]  Taxation — Improvements  on  Public  Lands— Liability  to  As- 
sessment.— Though  land  in  this  state  may  be  exempt  from  taxa- 
tion because  it  belongs  to  the  city,  to  the  state,  or  to  the  United 
States,  improvements  made  thereon  by  an  individual  for  his  own 
use  and  benefit  are  subject  to  assessment  and  taxation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Lewis  R.  Works,  Judga    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andrews,  Toland  &  Andrews  and  Andrews,  Toland,  Qregg 
&  Andrews  for  Appellant. 

A.  J.  Hill  and  Robert  B.  Murphey  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  compel  the  de- 
fendant to  refund  taxes  assessed  and  collected  on  a  wharf 
and  two  warehouses  constructed  by  plaintiff  on  certain  lands 
at  San  Pedro,  owned  by  the  state  of  California,  and  leased 
to  the  plaintiff.  The  case,  in  some  general  respects,  is  sim- 
ilar to  that  by  the  same  plaintiff  against  the  city  of  Los 
Angeles  ([Cal.  App.],  193  Pac.  137),  and  we  shall  not  repeat 
the  facts  therein  set  forth.  The  only  contention  of  appellant 
herein  is  that  said  improvements  are  exempt  from  taxation 
by  reason  of  the  fact  that,  being  attached  to  the  land,  they 
are  in  contemplation  of  law  a  part  of  the  land,  and, 
therefore,  in  the  same  category  as  the  land  itself,  which 
is  not  taxable,  since  it  belongs  to  the  state.  In  San 
Francisco  v.  McGinn,  67  Cal.  110,  [7  Pac.  187],  the 
question,  though,  is  directly  met  and  unequivocally  de- 
cided contrary  to  appellant's  claim.  Therein  a  certain 
school  lot  in  the  city  of  San  Francisco,  which  had  been 
dedicated  for  school  purposes  forever  (and  therefore  inca- 
pable of  private  ownership)  was,  pursuant  to  a  special 
statute,  leased  to  McGinn  for  a  period  of  fifty  years.  The 
lease  contained  no  provision  relating  to  the  construction  of 
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improvements  by  the  lessee,  or  entitling  the  lessee  to  remove 
any  improvements.  McGinn  constructed  a  four-story  frame 
building  with  basement,  with  a  brick  foundation,  perma- 
nently imbedded  in  and  attached  to  the  soil.  The  improve- 
ments were  assessed  for  taxation  to  McGinn  for  the  year 
1881-82,  and  the  suit  was  brought  to  collect  said  taxes. 
In  McGinn's  answer  to  the  complaint,  he  alleged  that  **said 
property  mentioned  in  the  complaint,  and  the  whole  thereof, 
at  the  time  of  the  making  of  said  supposed  assessments  and 
the  levying  of  said  supposed  taxes,  .  .  .  was,  and  the  whole 
thereof,  and  still  is  the  property  of  the  city  and  county  of 
San  Francisco,  and  lawfully  dedicated  to  public  school  pur- 
poses forever,  for  the  public  school  educational  purposes  of 
said  city  and  county,  and  of  the  state  of  California. 

**That  the  improvements  mentioned  in  the  complaint  are 
and  always  have  been  permanently  attached  to  and  are  part 
of  said  real  estate  and  lot  of  land  described  in  the  com- 
plaint, and  themselves  real  estate. 

**That  the  property  mentioned  in  the  complaint  as  having 
been  assessed  is  not  nor  any  part  thereof,  and  has  never 
been,  personal  property." 

The  foregoing  indicates  the  theory  of  McGinn  upon  which 
he  claimed  his  exemption  from  taxation.  The  lower  court, 
however,  rejected  his  contention,  and  the  supreme  court 
affirmed  an  order  denying  the  motion  for  a  new  trial.  Ap- 
pellant suggests  that  the  opinion  in  said  cause  is  extremely 
short  and  that  probably  the  question  involved  was  not  thor- 
oughly considered.  There  is  also  an  intimation  that  the 
case  is  distinguishable  by  reason  of  the  fact  that  therein  the 
fee  was  capable  of  private  ownership.  But,  in  answer,  it 
may  be  said  that  the  decision  has  not  been  overruled;  on 
the  contrary,  has  been  recognized  since  as  sound  by  the 
supreme  court,  and  that  on  appeal  substantially  the  same 
points  were  made  by  counsel  for  McGinn  as  appear  in  ap- 
pellant's brief  herein.  It  should  be  sufficient,  therefore,  to 
quote  from  said  decision  the  following:  **It  is  not  necessary 
to  follow  and  answer  in  detail  the  various  reasons  given  by 
defendant  why  he  should  not  be  held  liable;  it  is  sufficient 
to  say  that,  for  the  purposes  of  revewue^  the  legislahire  of 
fhis  state  has  observed  a  distincticm  between  real  estate  and 
improvements,  and  that  distinction  has  been  recognized  by 
this  court.  .  .  .  We  are  of  opinion  that,  for  the  purpose  of 
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revenue,  the  defendant  was  the  owner  of  the  property 
assessed,  and  that  he  is  liable  for  the  taxes."  [1]  Indeed, 
the  rule  is  thoroughly  settled  in  California  that,  though  the 
land  may  be  exempt  from  taxation  because  it  belongs  to  the 
city,  to  the  state  or  to  the  United  States,  yet  improvements 
made  thereon  by  an  individual  for  his  own  use  and  benefit 
are  subject  to  assessment  and  taxation.  In  support  of  the 
proposition,  we  may  cite  these  additional  decisions  of  our 
supreme  court:  Fall  v.  City  of  MarysvUle,  19  Cal.  391; 
People  v.  Shearer,  30  Cal.  645;  Los  Angeles  v.  Los  Angeles 
City  Water  Works  Co.,  49  Cal.  638 ;  San  Pedro  etc.  B.  B.  Co. 
V.  City  of  Los  Angeles,  180  Cal.  18,  [179  Pac.  393]. 

The  doctrine  of  the  law  as  thus  expounded  relieves  us  of 
the  necessity  for  a  consideration  of  other  cases  cited  by  the 
parties  herein  or  any  independent  investigation  of  the 
subject. 

It  is  due  appellant's  counsel  to  say  that  they  have  filed  no 
reply  brief,  having  concluded,  no  doubt,  that  respondent's 
position  is  impregnable. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Ellison,  P.  J.,  pro  iem.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  21, 1920,  and  a  petition  to  have 
the  cause  heard  in  the  supreme  court,  after  judgment  in  the 
district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  17,  1920. 

AU  the  Justices  concurred* 
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[Civ.   No.  3434.    First  Appellate  District,  Division  Two.— April   22, 

1920.] 

E.  B.  GOULD,  as  Special  Administrator,  etc.,  Petitioner,  v. 
THE  SUPERIOR  COURT  OP  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  et  al.,  Respondents. 

[1]  DivoBCE — Interlocutory  Deceeb — Status  of  Parties, — ^Under  the 
provisions  of  section  132  of  the  Civil  Code,  the  marital  status  of 
the  parties  is  not  affected  by  the  interlocutory  decree  of  divorce, 
further  than  that  it  establishes  conclusively,  unless  set  aside  on 
appeal  or  in  some  other  manner  expressly  provided  by  statute,  the 
right  to  a  divorce  upon  the  expiration  of  the  statutory  period  of 
one  year,  which  must  elapse  between  the  entry  of  the  interlocutory 
decree  and  the  final  judgment  dissolving  the  marriage. 

[2]  Id. — Settlement  of  Property  Rights. — Husband  and  wife  may 
agree  in  regard  to  their  real  property  rights,  and  may  change  the 
character  of  community  property  to  separate  property;  and  a 
eonrt  has  power  to  do  so  in  an  action  between  them  where  such 
disposition  is  essential  to  a  proper  determination  of  their  relative 
rights. 

[3]  Id.— Finality  of  Interlocutory  Decree. — The  statutory  inter- 
locutory decree  in  divorce  suits  in  this  state  is  final,  except  as 
against  such  attack  as  is  authorized  by  statute. 

[4]  Id. — ^Effect  of  Interlocutory  Decree  on  Rights  of  Parties.— 
An  interlocutory  decree  of  divorce  so  far  as  it  determines  the 
rights  of  the  parties  is  a  contract  between  them,  temporary  and 
provisional  in  its  nature,  but  it  settles  the  rights  of  the  parties 
for  the  time  being,  and  until  some  action,  proceeding,  or  motion 
is  begun  to  change  the  status  and  some  order  is  made  thereon 
which  has  that  effect,  or  until  they  become  reconciled  and  re- 
sume marital  relations,  in  which  event  their  mutual  obligations 
are,  for  the  time  being  at  least,  restored. 

[6]  Id, — Interlocutory  Decree— Death  of  Spouse — Termination  of 
Marital  Status. — The  death  of  either  of  the  spouses  after  the 
entry  of  an  interlocutory  decree  of  divorce  terminates  the  marital 
relationship,  the  entry  of  a  final  decree  thereafter  having  no 
effect  upon  the  personal  status  of  the  surviving  spouse. 

[6]  Id. — ^Death  of  Husband  —  Rights  of  Wife  —  Succession.— Upon 
the  death  of  the  husband  the  rights  of  the  wife  under  the  laws  of 
succession,  if  he  died  intestate,  are  fixed,  unless  those  rights  have 
theretofore  been  changed  by  contract  with  the  husband. 

6.    Effect  on   property   or  marital   rights   of   death   of  one   party 
before  final  decree  of  divorce,  note,  Aim.  Oas.  1914B,  1094. 
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[7]  Id. — iNTEBLocuTOET  Degreis — WHEN  FiNAL. — ^Wbere  no  appeal  is 
taken  from  an  interlocutory  decree  of  divorce  and  it  is  not  set 
aside  under  section  473  of  the  Code  of  Civil  Procedure,  it  becomes 
final  and  conclusive  at  the  expiration  of  six  months  from  its  entry. 

[8]  L).— Motion  to  Set  Aside  Final  Decree — Jurisdiction— Prohibi- 
tion.— A  writ  of  prohibition  will  lie  to  restrain  a  superior  court 
from  entertaining  a  motion  to  set  aside  a  final  decree  of  divorce 
after  the  expiration  of  the  time  provided  by  section  473  of  the 
Code  of  Civil  Procedure. 

[9]  Id. — Interlocutory  Dkcris  —  Death  of  Spouse  —  Property 
Rights— Jurisdiction  to  Enter  Final  Decree. — ^While  the  death 
of  one  of  the  spouses  after  the  entry  of  an  interlocutory  decree 
of  divorce  and  before  the  entry  of  the  final  decree  divests  the 
court  of  jurisdiction  to  make  a  final  decree  dissolving  the  marriage 
status,  the  property  rights  of  the  parties  fiixed  by  an  agreement 
between  them  and  confirmed  by  the  interlocutory  decree  remain 
in  existence,  and  as  to  them  the  court  retains  jurisdiction  to  enter 
the  final  decree  in  the  manner  specified  in  the  interlocutory  de* 
cree.     (Opinion  of  supreme  court  on  denial  of  hearing.) 

APPLICATION  for  a  Writ  of  Prohibition  to  prevent  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
and  E.  P.  Shortall,  Judge,  from  setting  aside  a  final  decree 
of  divorce.    Writ  issued. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Walter  E.  Drobisch  and  Frank  Freeman  for  Petitioner. 

Joseph  A.  Brown  and  Fabian  D.  Brown  for  Bespondents. 

THE  COURT. — The  petitioner,  as  the  special  administra- 
tor of  the  estate  of  Frank  H.  Gould,  deceased,  seeks  by 
prohibition  to  prevent  the  superior  court  and  the  Honorable 
E.  P.  Shortall,  one  of  its  judges  in  San  Francisco,  from 
setting  aside  a  final  decree  of  divorce  entered  after  the  death 
of  petitioner's  intestate. 

In  his  lifetime  Frank  H.  Gould  was  the  husband  of  Nettie 
Gould.  There  was  one  child  of  the  marriage,  a  daughter 
who  was  between  sixteen  and  seventeen  years  old  in  October, 
1916,  when  the  husband  sued  for  divorce.  After  answer 
and  cross-complaint  the  trial  resulted  in  an  interlocutory 
decree  of  divorce  in  favor  of  the  wife.  It  was  dated  Janu- 
ary 19,  1918.  The  court  found  there  was  community  prop- 
erty which  except  as  hereinafter  stated  was  not  described  in 
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the  findings.  The  divorce  was  granted  on  the  ground  of 
willful  desertion  by  the  husband.  The  decree  recited  that 
the  parties  had  agreed  in  open  court  ''to  the  division  of  the 
community  property  and  the  provision  for  alimony  as  here- 
inafter provided.*'  The  provisions  referred  to  were  that  the 
husband  pay  the  wife  as  permanent  alimony  and  for  her 
support  the  sum  of  seventy-five  dollars  per  month,  com- 
mencing on  January  21,  1918;  that  he  should  pay  her  im- 
mediately two  thousand  five  hundred  dollars  in  cash;  that 
out  of  the  community  property  and  the  homestead  there  be 
assigned  and  allotted  to  the  wife  a  certain  lot  of  land  in  San 
Francisco,  together  with  the  dwelling-house  and  other  im- 
provements thereon  and  all  the  furniture  and  personal  prop- 
erty contained  therein,  **the  same  to  be  her  sole  and  sepa- 
rate property  and  estate."  It  was  ordered  that  the  plaintiff 
pay  and  discharge  a  certain  encumbrance  upon  said  real 
property  within  three  years,  and  in  the  interim  that  he 
should  pay  all  interest  and  other  charges  secured  by  mort- 
gage, ''it  being  the  true  intent  of  this  decree  to  award  said 
real  property  to  the  defendant,  Nettie  (Jould,  free  and  clear 
of  encumbrances,  but  to  allow  the  said  Frank  H.  Gould 
the  said  period  of  three  years  from  and  after  date  hereof 
within  which  to  discharge  the  said  lien  or  encumbrance.'* 
All  other  property  of  the  community  was  expressly  assigned 
and  allotted  to  the  plaintiff  free  and  clear  of  all  claim  of 
the  defendant.  It  was  further  decreed  that  each  of  the 
parties  respectively  should  immediately  execute  and  deliver 
to  the  other  quitclaim  deeds  conveying  the  respective  prop- 
erty, and  providing  that  if  either  party  should  fail  or  omit 
to  make  the  deed  within  a  period  of  ten  days  after  the  date 
of  the  decree,  the  clerk  of  the  court  execute  the  deed  to 
carry  the  decree  into  effect.  The  last  clause  of  the  decree 
provided  that  upon  the  expiration  of  one  year  final  judg- 
ment granting  the  defendant  a  divorce,  "and  providing  for 
the  permanent  alimony  and  support  of  defendant  and  the 
division  and  allotment  of  the  community  property,  and 
other  relief,  as  hereinbefore  in  this  interbi  itory  decree 
provided,  be  entered  herein."  The  decree  was  recorded  on 
January  21,  1918. 

[1]  Under  the  provisions  of  section  132  of  the  Civil 
Code,  the  marital  status  of  the  parties  was  not  affected  by 
the  interlocutory  decree,  further  than  that  it  established 
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conclusively,  unless  set  aside  on  appeal  or  in  some  other 
manner  expressly  provided  by  statute,  the  defendant's  right 
to  divorce  upon  the  expiration  of  the  statutory  period  of 
one  year,  which  must  elapse  between  the  entry  of  the  inter- 
locutory decree  and  the  final  judgment  dissolving  the  mar- 
riage. (In  re  Seiler's  Estate,  164  Cal.  181,  [Ann.  Cas.  1914B, 
1093,  128  Pac.  334] ;  Pereira  v,  Pereira,  156  Cal.  9,  [134 
Am.  St.  Rep.  107,  23  L.  B.  A.  (N.  S.)  880,  103  Pac.  488] ; 
Estate  of  'Walker,  169  Cal.  400,  [146  Pac.  868] ;  Brawn  v. 
Brown,  170  Cal.  1,  [147  Pac.  1168] ;  London  Guaranty  etc. 
Co,  V.  Industrial  Ace.  Com.,  181  Cal.  460,  [184  Pac.  864].) 

In  so  far  as  the  interlocutory  decree  affected  the  property 
rights  of  the  parties,  it  appears  from  the  facts  in  the  record 
that  they  agreed  to  the  division  of  the  community  property  in 
accordance  with  the  terms  of  the  decree.  [2]  Husband 
and  wife  may  agree  in  regard  to  their  real  property  rights, 
and  may  change  the  character  of  community  property  to 
separate  property.  A  court  has  the  power  to  do  so  in  an 
action  between  them  where  such  disposition  is  essential  to 
a  proper  determination  of  their  relative  rights.  {FoAf  v. 
Fay,  165  Cal.  469-472,  [132  Pac.  1040].)  [8]  Despite  the 
old  equity  rules  under  which  preliminary  interlocutory  orders 
had  none  of  the  characteristics  of  final  decrees,  the  statutory 
interlocutory  decree  in  divorce  suits  in  this  state  is  final, 
except  as  against  such  attack  as  is  authorized  by  statute 
{Suttman  v.  Swperior  Court,  174  CaL  243,  [162  Pac.  1032]  j 
Bancroft  v.  Bancroft,  178  CaL  367,  [173  Pac.  582].) 

[4]  The  interlocutory  decree  constituted  a  contract  be- 
tween the  parties,  both  because  the  provisions  for  division 
of  the  community  property  were  by  consent  and  because  **a 
judgment  is  a  contract,  in  the  highest  sense  of  the  term." 
{WaOace  v.  Eldredge,  27  Cal.  498;  Stuart  v.  Lander,  16 
Cal.  372,  [76  Am.  Dec.  538] ;  Bean  v.  Loryea,  81  Cal.  151, 
[22  Pac.  513];  Dore  v.  Thornburgh,  90  Cal.  64,  [25  Am. 
St.  Rep.  100,  27  Pac.  30] ;  Weaver  v.  San  Francisco,  146 
Cal.  728,  [81  Pac.  119].)  The  interlocutory  decree  so  far 
as  it  determined  the  rights  of  the  parties  is  a  contract  be- 
tween them,  temporary  and  provisional  in  its  nature,  but 
it  settled  the  rights  of  the  parties  for  the  time  being,  **and 
until  some  action,  proceeding,  or  motion  is  begun  to  change 
the  status  and  some  order  is  made  thereon  which  has  that 
eflfect,  or  until  they  become  reconciled  and  resume  marital 
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relationa,  in  which  event  their  mutual  obligations  are,  for 
the  time  being  at  least,  restored."  (London  Ouaranty  etc. 
Co,  V.  Industrial  Ace.  Com.,  s^upra;  Olson  v.  Superior  Court, 
175  Cal.  250,  [1  A.  L.  B.  1589,  165  Pac.  706].) 

Frank  H.  Gould  died  after  the  entry  of  the  interlocu- 
tory decree,  and  within  one  month  after  its  date,  on  Feb- 
ruary 14,  1918,  an  order  was  made  in  the  superior  court 
reciting  the  fact  that  an  affidavit  and  consent  of  Nettie 
Gould,  special  administratrix  of  the  estate  of  Frank  H. 
Gould,  deceased,  had  been  filed,  and  E.  B.  Gould,  special 
administrator  of  the  estate  was  substituted  and  made  a  party 
plaintiff  in  the  divorce  action.  On  January  23,  1919,  two 
days  after  the  expiration  of  the  year  following  the  entry 
of  the  interlocutory  decree,  on  the  court's  own  motion,  the 
finpl  decree  of  divorce  was  entered.  It  embodied  all  the 
J  ro visions  of  the  interlocutory  decree.  On  Jr.nuary  4,  1920, 
Kettie  Gould  moved  in  said  court  for  an  order  setting  aside 
the  final  decree  of  divorce,  which  motion  remained  under 
submission  until  the  application  for  writ  of  prohibition  was 
filed  in  this  court  and  the  alternative  writ  issued  on  March 
13,  1920,  more  than  one  year  after  the  entry  of  the  final 
decree. 

[5]  The  death  of  the  husband  terminated  the  marital 
lelationship.  The  entry  of  the  final  decree  thereafter  had 
no  effect  upon  the  personal  status  of  the  surviving  wife. 
(Estate  of  Seiler,  supra;  Estate  of  Dargie,  162  Cal.  51, 
[121  Pac.  320].)  [6]  Upon  the  death  of  the  husband  the 
rights  of  the  wife  under  the  laws  of  succession,  if  he  died 
intestate,  were  fixed,  unless  those  rights  had  theretofore 
been  changed  by  contract  with  the  husband.  [7]  Since  no 
appeal  was  taken  from  the  interlocutory  decree  and  it  was 
not  set  aside  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, it  became  final  and  conclusive  at  the  expiration  of 
six  months  from  its  entry.  It  was  a  contract  in  regard  to 
the  community  property.  It  is  not  necessary,  nor  would 
it  be  proper  on  this  proceeding,  to  determine  the  legal  effect 
of  the  contract  evidenced  by  the  interlocutory  decree  upon 
the  property  rights,  if  any,  which  vested  in  the  wife  on  the 
death  of  the  husband.  It  may  be  in  a  proper  proceeding 
that  it  will  be  necessary  for  a  court  called  upon  to  construe 
the  interlocutory  decree  to  determine  whether  the  transfer 
of  the  property  to  the  wife  and  her  waiver  of  claim  against 
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other  property  of  the  husband  barred  her  from  claiming 
in  his  estate  any  property  under  the  laws  of  succession  or 
whether  the  legal  effect  of  the  decree  was  simply  to  convert 
the  portion  of  what  had  theretofore  been  community  prop- 
erty into  separate  property  of  the  husband  in  which,  if  ho 
died  intestate,  it  may  appear  that  she  has  a  heritable  right. 
These  statements  are  not  to  be  understood  as  conveying  any 
expression  of  opinion  on  the  part  of  this  court  upon  these 
matters,  but  as  a  basis  for  the  conclusions  reached  in  regard 
to  the  power  of  the  trial  court  to  enter  the  final  decree  or 
to  set  it  aside. 

Because  this  court  on  this  proceeding  cannot  determine 
the  legal  effect  of  the  interlocutory  decree,  it  must,  under 
well-established  rules,  indulge  in  every  presumption  in  favor 
of  the  action  of  the  trial  court  in  entering  the  final  decree, 
if,  indeed,  that  action  requires  support  by  presumption. 
In  the  absence  of  a  showing  to  the  contrary,  it  must  be  pre- 
sumed that  the  deeds,  required  to  be  executed  within  ten 
days  after  the  interlocutory  decree  was  made,  were  in  fact 
executed,  and  that  to  forestall  any  doubt  which  might  arise 
as  to  the  vesting  of  title  under  such  deeds  or  pursuant  to 
the  interlocutory  decree,  the  final  decree  was  entered.  It 
does  not  seem  necessary  either  to  indulge  in  presumption 
upon  this  subject  or  to  consider  the  reason  which  may  have 
actuated  the  trial  court  to  enter  the  final  decree.  The  last 
clause  of  section  132  of  the  Civil  Code,  as  amended  in  1915, 
expressly  provides  that  '*the  death  of  either  party  after 
the  entry  of  the  interlocutory  judgment  does  not  impair  the 
power  of  the  court  to  enter  final  judgment  as  hereinbefore 
provided."  Since  the  marriage  was  not  dissolved  by  the 
entry  of  the  final  decree,  but  by  the  death  of  the  husband, 
and  since  the  interlocutory  decree  established  the  property 
rights  to  the  extent  above  indicated,  it  would  appear  on 
the  one  hand  that  the  entry  of  the  final  decree  accomplished 
nothing;  on  the  other,  that  it  injured  nobody.  While  the 
law  neither  does  nor  requires  idle  things,  it  cannot  be  said 
that,  when  the  legislature  expressly  reserved  the  power  in 
the  court  to  make  the  final  decree,  it  was  an  idle  act.  Un- 
der the  code  section,  it  is  concluded  that  the  court  had 
jurisdiction  to  enter  the  final  judgment. 

[8]  The  decree  not  having  been  set  aside  until  more  than 
one  year  had  elapsed,  the  application  for  the  writ  of  prohibi- 
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tion  is  based  on  the  ground  that  to  grant  the  pending  mo- 
tion is  beyond  the  jurisdiction  of  the  trial  court.  The 
respondents  resist  the  granting  of  the  writ  solely  on  the 
ground  that  a  judgment  which  appears  on  its  face  to  have 
been  made  without  jurisdiction  is  void,  and  may  be  attacked 
at  any  time.  The  conclusion  that  the  trial  court  had  juris- 
diction to  make  the  final  decree  disposes  of  the  respondents' 
contention.  The  time  having  expired  within  which  the  trial 
court  might  have  set  aside  the  final  decree  undbr  section  473 
of  the  Code  of  Civil  Procedure,  on  motion,  it  has  lost  juris- 
diction to  entertain  such  a  motion.  {Byrne  v.  Hoag,  116 
Cal.  1,  [47  Pac.  775].) 

Let  the  peremptory  writ  of  prohibition  issue  as  prayed  for 
by  the  petitioner. 

All  the  Justices  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  21,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  petition  for  rehearing  is  denied. 

The  opinion  of  the  district  court  of  appeal  does  not  men- 
tion the  decision  given  by  the  district  court  of  appeal  of 
the  second  district  filed  on  October  30,  1919,  in  Oloyd  v. 
Superior  Court,  44  Cal.  App.  39,  [185  Pac.  995].  In  that 
ease  a  petition  for  a  rehearing  was  denied  by  the  supreme 
court.  It  is  claimed  in  the  present  petition  for  rehearing 
that  the  opinion  in  this  case  is  directly  contrary  to  that  in 
the  Gloyd  case.  We  think  there  is  a  clear  distinction  be- 
tween them  and  one  which  takes  away  any  apparent  con- 
flict. In  the  Qloyd  case  the  interlocutory  decree  of  divorce 
was  a  simple  declaration  that  the  husband,  who  was  plaintiff, 
was  entitled  to  a  divorce.  It  did  not  purport  to  adjudicate 
property  rights  of  any  character.  It  was  there  held  that 
in  such  a  case,  upon  the  death  of  the  plaintiff  during  the 
ensuing  year,  the  superior  court  lost  jurisdiction  to  proceed 
further  in  the  case,  because  the  death  dissolved  the  marriage 
and  extinguished  the  pre-existing  marriage  status  which 
formed  the  subject  matter  of  the  action,  leaving  nothing 
upon  which  the  only  final  decree  that  could  be  made  could 
operate. 
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[9]  In  the  present  case  the  interlocutory  decree  not  only 
declared  that  the  wife,  who  was  cross-complainant,  was 
entitled  to  a  divorce,  but  also  purported  to  confirm  and  pro- 
vide for  the  performance  of  an  agreement  made  by  the  hus- 
band and  wife  in  open  court  dividing  the  community  prop- 
erty between  them  and  providing  for  the  payment  to  the 
wife  by  the  husband  of  a  permanent  monthly  sum  for  her 
support.  It  was  held  that  although  the  court  may  have  lost 
jurisdiction  to  make  a  final  decree,  after  the  death  of  the 
husband,  dissolving  the  marriage  status,  the  property  rights 
fixed  by  the  agreement  and  confirmed  by  the  interlocutory 
decree  still  remained  in  existence,  and  that  as  to  them  the 
court  retained  jurisdiction  to  enter  the  final  decree  in  the 
manner  specified  in  the  interlocutory  decree.  Inasmuch  as 
a  husband  and  wife  may,  even  if  no  divorce  action  is  pend- 
ing, make  such  contracts  as  they  may  choose  respecting 
property  (Civ.  Code,  sec.  159),  such  contracts,  whether  made 
in  an  action  for  divorce  or  otherwise,  are  valid,  and  the 
rights  thereunder  do  not  of  necessity  cease  upon  the  death 
of  either  party.  Consequently,  the  subject  matter  of  the 
interlocutory  decree,  so  far  as  such  rights  are  concerned, 
was  not  extinguished  by  the  death  of  Gould  during  the  year 
succeeding  the  interlocutory  decree  and  the  court  to  that 
extent  retained  jurisdiction.  This  distinction  is  clearly 
indicated  in  the  opinion  of  the  district  court  and  it  was  also 
intimated  in  the  Gloyd  case,  although  in  that  case  it  was  not 
necessary  to  say  what  the  result  would  be  as  to  the  property 
relations,  inasmuch  as  none  had  been  adjudicated  by  the 
interlocutory  decree. 

Shaw,  J.,  Olney,  J.,  Sloane,  J.,  Lawlor,  J.,  and  Lennon, 
J.,  concurred. 

Angellotti,  C.  J.,  and  Wilbur,  J.,  dissented  from  order  de- 
nying hearing. 
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[Crinu  No.  520.    Third  Appellate  District.— April  23,   1920.] 

In  the  Matter  of  the  Application  of  F.  0.  JAMES  for  a 
Writ  of  Habeas  Corpus. 

[1]  Cbihikal  Law  —  Falsi  Priteksis  —  Bxpbisbntaiioks  as  to 
Amount  of  Moniy  on  Diposit— Eeuano*  upon. — ^Where  a  pur- 
Qhaser  obtains  the  property  from  the  aellers  upon  the  false  repre- 
sentation that  he  has  a  given  sum  of  money  on  deposit  in  a  cer- 
tain bank  and  his  promise  that  by  a  certain  day  he  will  deposit 
such  further  simis  as  are  necessary  to  meet  the  check  which  he 
then  offers  to  them,  and  which  they  accept  in  payment  and  part 
with  title  to  their  property  in  reliance  upon  his  representation  as 
to  the  amount  of  money  he  then  has  on  deposit,  he  is  guilty  of  the 
crime  of  obtaining  property  by  false  representations. 

[2]  Id.— Pbeuminabt  HEAaiNO — ^Bsjsgtion  ov  Tbstiicont— Pbovinoi 
09  GoiCMiTnNo  Magistkati. — On  a  preliminary  hearing,  the  com- 
mitting magistrate  is  clothed  with  authority  to  reject  the  testi- 
mony of  the  defendant  and  to  believe  that  of  the  other  witnesses, 
and  he  is  not  required  to  confine  himself  to  the  doctrine  of  reason- 
able doubt.  It  is  sufficient  if  there  exists  sufficient  cause  to  believe 
that  the  defendant  is  guilty. 

[3]  Id. — Holding  to  ANswnt — Peoof  Bequirsd. — On  a  preliminary 
hearing  of  a  defendant  charged  with  obtaining  property  by  false 
pretenses,  it  is  not  necessary,  in  order  to  hold  the  defendant  to 
answer,  that  the  committing  magistrate  shall  be  satisfied  as  to  any 
fact  beyond  a  reasonable  doubt. 

APPLICATION  for  a  Writ  of  Habeas  Corpus.  Writ  dis- 
missed and  petitioner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  P.  Lynch  for  Petitioner. 

Edward  Van  Vranken,  District  Attorney,  and  E.  P.  Foltz, 
Special  Counsel,  for  Bespondent. 

PREWETT,  P.  J.,  pro  ^cm.— Application  for  a  writ  of 
habeas  carpus  upon  the  ground  that  the  petitioner  is  held 

1.  Giving  worthless  check  as  constituting  false  pretense,  notes,  8 
Aim.  Cas.  1069;  14  Ann.  Cas.  510;  Ann.  Cas.  1916E,  736;  17 
I..  B.  A.  (K.  8.)  244;  27  L.  B.  A.  (K.  8.)  1032;  52  L.  B.  A.  (K.  &) 
919. 
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to  answer  upon  a  criminal  charge  without  probable  cause. 
He  is  charged  with  obtaining  sheep  worth  about  sixteen 
thousand  dollars  upon  the  false  pretense  that,  at  the  time  of 
so  doing,  he  had  six  thousand  dollars  on  deposit  in  a  certain 
bank.  The  petitioner  denies  making  such  a  pretense,  but 
admits  that  at  the  time  he  did  not  have  said  amount,  or,  in 
fact,  any  amount  in  excess  of  eighty  cents,  on  deposit.  He 
engaged  to  purchase  the  sheep  from  the  owners.  The  sheep 
were  counted  out  and  loaded  on  the  cars  ready  for  delivery. 
He  thereupon  informed  the  owners  that  he  had  six  thousand 
dollars  on  deposit  and  that  by  the  following  Saturday  he 
would  deposit  such  further  sums  as  were  necessary  to  meet 
the  check  which  he  then  offered  to  them  and  which  they  ac- 
cepted. They  testified,  and  the  court  necessarily  found,  that 
they  would  not  have  parted  with  the  title  if  they  had  not 
believed  his  statement  that  he  had  the  six  thousand  dollars 
on  deposit. 

[1]  (1)  The  petitioner  insists  that  he  should  be  dis- 
charged because  he  informed  the  sellers  that  he  did  not  have 
suflScient  funds  in  the  bank  to  meet  the  check.  It  is  quite 
true  that  he  so  informed  them,  but  he  is  not  charged  with  the 
representation  that  the  check  would  be  paid  on  presentation. 
Both  he  and  they  knew  that  it  could  not  be  paid  before  the 
following  Saturday,  and  his  own  testimony  shows  that  he 
knew  it  could  not  be  paid  in  full  even  then.  The  false 
representation  with  which  he  stands  charged  is  that  he  then 
and  there  had  on  deposit  six  thousand  dollars.  He  took 
the  sheep  of  these  men,  gave  them  a  worthless  check  in  pay- 
ment, and  within  a  few  hours  sold  the  sheep  to  other  parties. 
That  he  may  have  intended,  in  fact,  to  meet  the  check  in  the 
future  may  be  conceded,  but  this  does  not  modify  the  fact, 
as  found  by  the  magistrate,  that  he  obtained  this  consider- 
able amount  of  property  upon  the  false  representation  that 
he  had  a  large  sum  on  deposit. 

[2]  (2)  The  petitioner  further  insists  that  the  false  repre- 
sentation, in  order  to  be  criminal,  must  relate  to  an  existing 
fact  and  that  it  cannot  relate  to  an  act  to  be  performed  in 
the  future,  as  a  mere  promise  to  pay.  This  rule,  as  a  mere 
statement  of  the  law,  is  sound  and  is  upheld  in  People  v. 
Green,  22  Cal.  App.  45,  [133  Pac.  334] ;  but  it  has  no  ap- 
plication to  the  facts  of  this  case  as  shown  above.  The 
magistrate  was  clothed  with  authority  to  reject  the  testimoxiy 
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uf  the  petitioner  and  to  believe  that  of  the  other  witnesses, 
nor  is  he  required  to  confine  himself  to  the  doctrine  of  rea- 
.sonable  doubt.  It  is  sufficient  if  there  existed  sufficient 
<»use  to  believe  that  the  petitioner  is  guilty.  {In  re  Vandi- 
veer,  4  Cal.  App.  653,  [88  Pac.  993].) 

The  owners  of  the  sheep  testified  that  they  relied,  in  part- 
ing with  their  title,  upon  the  fact  that  the  petitioner  had 
hox  thousand  dollars  of  ready  money.  The  essence  of  the 
.alleged  crime  arises  out  of  the  fact,  not  that  he  could  not 
I  ay  the  check,  but  that  he  was  short  by  six  thousand  dollars 
of  his  claimed  assets. 

It  may  well  be,  as  insisted  by  the  owners,  that  they  were 
willing,  in  view  of  his  deposit  of  six  thousand  dollars  in 
cash,  to  look  to  the  band  of  sheep  and  other  properties  for 
the  remaining  ten  thousand. 

[3]  (3)  Petitioner's  claim  that  the  evidence  must  show  an 
mtent  to  defraud  beyond  a  reasonable  doubt  is  answered  by 
the  case  last  cited,  although  the  specific  question  as  to  intent 
did  not  arise  in  that  case.  However,  section  872  of  the 
Penal  Code  provides  that  a  defendant  must  be  held  "if  it 
appears  from  the  examination,  that  a  public  offense  has 
been  committed."  This  language  imports  a  degree  of  con- 
viction far  short  of  a  belief  beyond  a  reasonable  doubt. 
Ex  parte  Becker,  86  Cal.  402,  [25  Pac.  9],  is  in  point.  In 
that  case  the  court  discusses  the  degree  of  proof  required 
before  a  committing  magistrate  and  says:  ** Whether  it  is 
sufficient  to  convict  beyond  a  reasonable  doubt,  it  is  the 
province  of  the  jury  to  say,  and  ought  not  to  be  determined 
in  advance  on  habeas  corpus,''  The  cases  cited  by  peti- 
tioner in  support  of  his  claim  do  not  deal  with  the  measure 
of  proof  and  are  not  in  point.  No  authority  has  been 
brought  to  our  attention,  and  we  feel  assured  that  none  ex- 
ists, holding  that  a  committing  magistrate  must,  in  a  case 
of  the  character  under  review,  be  satisfied  as  to  any  fact 
beyond  a  reasonable  doubt. 

We  discover  no  adequate  reason  for  disturbing  the  com- 
mitment.   Writ  dismissed  and  petitioner  remanded. 

flart,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.   3358.    First  Appellate   District,  Division  Two. — April   25, 

1920.] 

EDITH    SHERMAN,   Respondent,   ▼•   H.   Q.    SHERMAN, 

Appellant. 

[1]  Separate  Maintenance — Allowance  of  Counsel  Fees — Appeal 
— Presumption. — Where  in  an  action  for  separate  maintenance  the 
husband  permits  the  wife  to  recover  judgment  by  default,  he  can- 
not, on  appeal,  attack  that  portion  of  the  judgment  allowing  her 
a  given  sum  as  attorney's  fees  in  said  action  on  the  theorj  that 
the  services  of  counsel  were  completed  before  such  allowance  was 
made  and,  therefore,  no  award  was  necessary  for  the  prosecution 
of  the  action.  It  will  be  presumed,  in  support  of  such  judgment, 
that  plaintiff  proceeded  in  the  usual  and  customary  way  by  moving 
the  court  for  an  allowance  of  counsel  fees  necessary  for  the  prose- 
eution  of  the  action  and  that  such  motion  was  granted  by  the 
court,  as  evidenced  by  its  final  judgment. 

[2]  Id. — ^Pleadino — Assignment  or  Community  Pbopebty  to  Wife — 
Ebboneous  Judgment. — In  an  action  for  separate  maintenance, 
where  the  allegations  of  the  complaint  relating  to  the  community 
property  are  inserted  for  the  purpose  of  procuring  an  injunction  to 
restrain  the  defendant  from  disposing  of  such  property  and  the 
judgment  is  by  default,  the  court  is  not  authorized  to  award  the 
plaintiff  the  sum  which  she  alleges  is  necessary  for  her  support 
and  maintenance,  and  which  she  prays  that  the  court  award  her 
for  that  purpose,  and  in  addition  thereto  assign  her  all  the  com- 
munity property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.  T.  A.  Norton,  Judge.  Modified 
and  a£Snned. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  V.  Wright  for  Appellant 

W.  C.  Carpenter  and  M.  R.  Van  Wormer  for  Respondent. 

NOURSE,  J. — Plaintiflf  recovered  judgment  against  de- 
fendant by  default  upon  a  complaint  for  separate  main- 
tenance charging  him  with  adultery.  The  judgment 
awarded  plaintiff  the  sum  of  seventy-five  dollars  per  month 
for  her  support  and  maintenance  in  accordance  with  the 
allegations  of  the  complaint,  and  in  addition  thereto  allowed 
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her  the  sum  of  one  hundred  dollars  as  attorney's  fees  in  said 
action  and  assigned  to  her  all  the  community  property  of 
the  respective  parties.  The  appeal  is  taken  from  the  por- 
tions of  the  judgment  awarding  attorney's  fees  and  assign- 
ing the  community  property. 

In  respect  to  the  matters  complained  of,  the  complaint 
alleges  that  the  parties  owned  certain  community  property 
consisting  of  money  in  bank  and  an  automobile,  all  of  which 
it  is  alleged  the  defendant  threatened  to  withdraw  and  dis- 
pose of  for  the  purpose  of  leaving  plaintiff  without  means 
of  support.  It  is  further  alleged  that  the  plaintiff  will, 
''unless  she  has  some  maintenance  from  her  said  husband, 
be  dependent  upon  her  friends  for  support.  That  the  sum 
of  seventy-five  dollars  per  month  is  a  reasonable  sum  to  be 
allowed  this  plaintiff  for  her  support  and  maintenance." 
The  prayer  of  the  complaint  asks  for  a  reasonable  sum  as 
temporary  and  permanent  alimony  for  the  support  of  the 
plaintiff,  for  counsel  fees  and  costs,  and  for  general  relief. 

[1]  In  attacking  that  portion  of  the  judgment  allowing 
counsel  fees,  appellant  relies  upon  Lacey  v.  Lacey,  108  Cal. 
45,  [40  Pac.  1056],  which  holds  that  the  court  is  without 
power  to  make  an  allowance  for  counsel  fees  in  the  final 
judgment,  for  the  reason  that,  the  services  of  counsel  hav- 
ing then  been  completed,  no  award  is  necessary  *'for  the 
prosecution  of  the  action,"  as  contemplated  by  section  137 
of  the  Civil  Code.  But  the  rule  of  that  case  does  not  apply 
here,  because,  this  being  a  default  judgment  in  which  no 
findings  were  necessary  and  no  bill  of  exceptions  presented 
upon  the  appeal,  all  presumptions  of  regularity  in  the  pro- 
ceedings must  be  indulged  in  to  support  the  judgment. 
Thus,  it  must  be  presumed  for  want  of  showing  to  the  con- 
trary that,  before  the  commencement  of  the  trial,  plaintiff 
proceeded  in  the  usual  and  customary  way  by  moving  the 
court  for  an  allowance  of  counsel  fees  necessary  for  the 
prosecution  of  the  action  and  that  this  motion  was  granted 
by  the  court,  as  evidenced  by  its  final  judgment. 

[2]  In  assigning  to  plaintiff  the  entire  community  prop- 
erty of  the  parties,  the  court  was  bound  by  the  allegations 
of  plaintiff's  complaint,  which  alone  were  admitted  to  be 
true  by  defendant's  default.  Clearly  the  allegations  re- 
lating to  the  community  property  were  inserted  for  the 
purpose  of  procuring  an  injunction  to  restrain  defendant 
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from  disposing  of  this  property  for  the  purpose  of  defeating 
the  monthly  award  for  maintenance  for  which  plaintiff 
prayed.  No  notice  was  given  to  defendant  that  any  dis- 
position of  the  community  property  was  sought.  Plaintiff 
expressly  alleged  that  defendant  was  drawing  a  salary  of 
two  hundred  dollars  per  month;  that  the  sum  of  seventy- 
five  dollars  per  month  was  a  reasonable  sum  for  her  sup- 
port and  maintenance,  and  prayed  that  the  court  award 
such  reasonable  sum  for  that  purpose.  Manifestly,  under 
such  allegations  the  court  would  not  be  justified  in  award- 
ing a  larger  sum  for  the  support  and  maintenance  of  the 
plaintiff  without  amendment  or  notice  to  the  defendant. 
Under  the  prayer  for  general  relief  a  court  cannot  give 
a  plaintiff  judgment  by  default  which  is  not  supported  by 
the  allegations  of  the  complaint.  Concededly,  under  the 
amendment  of  1917  [Stats.  1917,  p.  35]  to  section  137  of 
the  Civil  Code,  the  court  may  in  an  action  for  maintenance 
alone  make  the  same  disposition  of  the  community  property 
as  could  have  been  made  if  the  marriage  had  been  dissolved. 
But  where  under  such  section  the  community  property  is 
awarded  to  the  plaintiff  without  dissolution  of  the  marriage, 
such  award  can  be  sustained  only  upon  the  theory  that  it 
is  necessary  and  reasonable  for  the  maintenance  and  sup- 
port of  the  wife  or  for  the  wife  and  children  where  such 
relief  is  sought  Because  it  is  for  that  purpose  alone  that 
the  action  can  be  maintained,  section  137  providing  that 
"the  court,  in  granting  the  wife  permanent  support  and 
maintenance  .  .  .  shall  make  the  same  disposition  of  the 
community  property,  etc."  The  marriage  state  continues: 
the  community  is  not  dissolved;  the  parties  may  continue  to 
live  together  and  acquire  and  enjoy  community  property. 

Where,  therefore,  the  complaint  expressly  puts  in  issue 
the  reasonableness  of  the  sum  necessary  for  support  and 
maintenance  by  allegations  that  a  specific  sum  is  reasonable 
for  such  purposes,  and  admits,  by  failure  to  allege  otherwise, 
that  the  community  property  is  not  necessary  for  such 
support  and  maintenance,  the  default  of  the  defendant  ad- 
mits the  issue  as  so  presented  and  nothing  more. 

The  judgment  is  modified  by  striking  therefrom  the  por- 
tion thereof  awarding  to  plaintiff  the  community  property, 
and  as  so  modified  will  stand  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[Civ.  No.  2035.     Third  Appellate  District— April  26,  1920.] 

CHARLES  A.  HUMPHRY,  Doing  Business,  etc.,  Respond- 
ent,  V.  FARMERS  UNION  AND  MILLING  COM- 
PANY  (a  Corporation),  Appellant 

[1]  OoNTBACTS  —  Sale  of  Beans  —  Construction  of  Telegrams  — 
Right  of  Inspection. — In  thia  action  to  recover  damages  for  the 
alleged  breach  of  a  contract  in  and  by  which  it  was  claimed  that 
defendant  agreed  to  sell  to  plaintiff  a  specified  quantity  of  re- 
cleaned  pink  beans  at  a  given  price,  a  fair  construction  of  the 
telegrams  passing  between  plaintiff  and  defendant  showed  that 
they  met  upon  a  definite  proposition  and  agreement.  The  fact 
that  to  the  telegram  from  plaintiff's  bank  guaranteeing  payment 
of  draft  with  bill  of  lading  attached,  as  requested  by  defendant, 
there  was  added  the  words,  "subject  permission  inspection  on 
arrival,"  did  not  prevent  a  meeting  of  the  minds  of  the  parties, 
as  the  law  would  hare  added  those  words  to  the  contract  even  if 
they  had  not  been  inserted  in  the  telegram. 

[2]  Id. — Tbansicission  of  Reply  —  Consummation  of  Contract. — 
After  plaintiff's  bank  had  telegraphed  its  guarantee  of  payment, 
aa  requested  by  defendant,  although  such  telegram  had  not  been 
delivered,  and  after  all  the  terms  and  conditions  imposed  by  de- 
fendant had  been  accepted,  defendant  could  not  prevent  the  eon- 
summation  of  the  contract  by  telegraphing  plaintiff  that  his  wire 
was  received  too  late  and  that  the  entire  matter  was  canceled. 

15]  Id. — Place  of  Payment — Construction  of  Telegrams. — The  tele- 
gram from  defendant  to  plaintiff  instructing  the  latter  to  have 
his  bank  wire  guarantee  of  payment  of  draft  with  bill  of  lading 
attached  and  the  telegram  from  such  bank  in  response  to  such 
demand  worded,  ''We  guarantee  payment  your  draft,  bill  of  lad- 
ing attached,"  showed  that  the  understanding  of  the  parties  was 
that  the  goods  were  to  be  paid  for  at  the  point  of  destination,  and 
not  at  the  point  of  shipment,  notwithstanding  the  telegram  from 
defendant  to  plaintiff  quoted  the  price  of  such  goods  "F.  0.  B." 
the  point  of  shipment. 

[4]  Id. — Breach — Action  foe  Damages— PkiCE — Evidence. — ^Where,  in 
such  action  for  damages  for  breach  of  contract  to  sell  certain 
beans,  the  only  evidence  before  the  court   as  to  the  amount  the 

1.  Acceptance  of  offer  with  condition  that  law  would  imply,  note, 
1  A.  L.  B.  1508. 

2.  Time  when  contract  consisting  of  letters  or  telegrams  showing 
offer  and  unconditional  acceptance  is  complete,  notes,  6  Awn,  duu 
378;  6  I*.  B.  A.  (K.  8.)   lOlC;  L.  B.  A.  1916A,  1302. 
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plaintiff  would  have  had  to  pay  for  equivalent  beans  was  the 
price  at  which  equivalent  beans  could  have  been  bougfht  at  the 
point  of  shipment,  the  trial  court  was  justified  in  accepting  that 
price  as  the  price  at  which  plaintiff  could  have  bought  equivalent 
beans  in  the  market  nearest  the  place  of  delivery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nutter,  Hancock  &  Rutherford  for  Appellant. 

A.  H.  Ashley  for  Respondent. 

EIiLISON,  P.  J.,  pro  ^cm.— Plaintiff  brought  this  action 
to  recover  damages  for  the  alleged  breach  of  contract  in  and 
by  which  it  was  claimed  that  defendant  agreed  to  sell  to  it 
eighty  thousand  pounds  of  recleaned  pink  beans  at  the  price 
of  $6.35  per  hundred  pounds  F.  0.  B.  Stockton,  California. 
After  trial  the  court  found  that  the  contract  was  executed, 
as  alleged  in  the  complaint,  and  that  the  defendant  neglected 
and  refused  to  deliver  the  beans  as  therein  contracted  to  be 
delivered  to  the  damage  of  the  plaintiff  in  the  sum  of  $550, 
and  entered  judgment  against  the  defendant  for  that 
amount.    The  defendant  appeals  from  the  judgment. 

The  contract,  if  one  was  made,  resulted  from  certain  tele- 
grams passing  between  the  plaintiff  and  defendant. 

For  a  reversal  the  defendant  and  appellant  relies  upon 
three  propositions:  First,  that  the  telegrams  did  not  consti- 
tute an  agreement;  second,  that  the  seller  was  entitled  to  be 
paid  at  Stockton,  and  third,  that  if  the  place  of  delivery  was 
Evansville,  Indiana,  damages  should  have  been  based  upon 
the  price  at  which  respondent  could  have  bought  equivalent 
beans  in  markets  nearest  Evansville,  Indiana,  and  not  at 
Stockton. 

[1]  I.  We  are  of  opinion  that  a  fair  construction  of 
the  telegrams  leads  to  the  conclusion  that  the  parties  met 
upon  a  definite  proposition  and  agreement.  In  the  telegram 
of  November  14,  1916,  the  defendant  said:  ** Cannot  sell  at 
price  you  name.  Can  sell  eighty  thousand  pounds  pink  $6.33 
F.  0.  B.  Stockton.  Railroad  says  cannot  furnish  empty 
cars  promptly.    The  prospect  of  shipment  getting  through 


Digitized  by  LjOOQIC 


April,  1920.]      Humphry  v.  Farmers    U.  ft  M.  Co.        213 

unfavorable.  Order  subject  delay  and  confirmation.'*  To 
this  telegram  the  plaintiff,  on  November  15th,  replied  as 
follows:  "Answering  telegram  accept  pink  $6.35.  Must  ship 
during  November.  Do  the  best  you  can."  This  was  not  an 
unconditional  acceptance  of  the  proposition  made  in  the  tele- 
gram of  November  14th,  above  quoted.  The  defendant  had 
stated  in  his  telegram  of  November  14th,  that  the  railroad 
could  not  furnish  empty  cars  promptly  and  that  the  pros- 
pect of  shipments  getting  through  promptly  was  unfavorable, 
and  that  the  plaintiff  must  order  subject  to  delay  and  con- 
firmation. The  answer  to  this  telegram  was  that  the  goods 
must  be  shipped  during  November,  which  was  not  agreeing 
to  accept  the  beans  subject  to  delay.  On  November  17th,  the 
defendant,  however,  telegraphed  as  foDows:  **  Eighty  thou- 
sand pounds  recleaned  pink  beans  ready.  Car  obtainable. 
Have  your  bank  wire  guarantee  payment  draft  with  bill  of 
lading."  This  was  a  statement  by  the  defendant  in  eifect 
that  it  could  ship  as  requested  by  the  plaintiff  during  the 
month  of  November,  because  it  stated  therein,  *'car  obtain- 
able." It  was  a  statement  that  there  would  be  no  delay, 
and  that  if  the  beans  were  bought  they  could  be  loaded  at 
once,  but  it  contained  a  new  proposition  which  had  not  been 
suggested  before,  namely,  ''have  your  bank  guarantee  pay- 
ment draft  with  bill  of  lading."  On  November  18,  1916, 
the  plaintiff's  bank,  the  Citizens  National  Bank  of  Evans- 
ville,  Indiana,  wired  the  defendant  as  follows:  **We  guaran- 
tee payment  your  draft  bill  of  lading  attached,  Evansville, 
commercial  pink  beans  at  $6.35,  subject  permission  inspec- 
tion on  arrival."  This  was  a  meeting  of  the  minds  of  the 
parties  upon  the  same  terms  and  conditions,  save  and  ex- 
cept that  the  last  telegram  referred  to  had  in  it  these  words, 
"subject  permission  inspection  on  arrival."  The  matter  of 
delay  in  shipment  had  been  eliminated,  the  request  that  the 
bank  guarantee  payment  had  been  accepted,  and  all  condi- 
tions imposed  by  defendant  had  been  met,  qualified  by  the 
added  suggestion  that  the  beans  would  be  subject  to  inspec- 
tion on  arrival. 

It  is  the  claim  of  counsel  for  appellant  that  it  never  as- 
sented to  the  plaintiff's  request  that  the  beans  should  be 
shipped  subject  to  inspection,  but,  as  the  learned  judge  of 
the  trial  court  observed,  the  law  would  have  added  these 
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words  to  the  contract  even  if  they  had  not  been  inserted  in 
the  telegram. 

Section  1771  of  the  Civil  Code  reads:  *'One  who  sells  or 
agrees  to  sell  merchandise  inaccessible  to  the  examination 
of  the  buyer,  thereby  warrants  that  it  is  sound  and  mer- 
chantable.'* Section  1785  of  the  Civil  Code  reads:  *'0n  an 
agreement  for  sale,  with  warranty,  the  buyer  has  a  right  to 
inspect  the  thing  sold,  at  a  seasonable  time,  before  accepting 
it;  and  may  rescind  the  contract  if  the  seller  refuses  to 
permit  him  to  do  so.** 

In  the  case  of  Netvmark  &  Co.  v.  Smith,  26  Cal.  App.  339, 
[149  Pac.  1064],  it  is  said:  **The  purchaser  under  a  con- 
tract of  sale  of  a  certain  quantity  of  beans  is  entitled,  in 
the  absence  of  a  waiver  of  the  right,  to  inspect  the  property 
sold  as  a  condition  precedent  to  the  making  of  payment,  and 
the  seller  is  not  entitled  upon  the  tender  of  delivery  to  refuse 
such  inspection  and  demand  payment,  and  for  failure  to 
make  payment  to  declare  the  contract  annulled." 

We  are  of  opinion  that  the  telegrams  passing  between 
the  parties  resulted  in  a  contract  between  them.  [2]  The 
defendant's  telegram  of  November  18th,  wherein  it  says, 
"wire  received  too  late,  entire  matter  is  canceled,"  was 
sent  after  the  Citizens  National  Bank  had  telegraphed  its 
guarantee  of  payment  of  the  draft  and  after  all  the  terms 
and  conditions  imposed  by  defendant  had  been  accepted, 
and  was  too  late  to  prevent  the  conjsummation  of  the  con- 
tract. The  wire  accepting  defendant's  offer  took  effect  on 
its  deposit  at  Evansville  for  transmission.  (Civ.  Code,  sees. 
1582,  1583.)  It  was  deposited  at  Evansville,  Indiana,  before 
the  defendant's  telegram  of  November  18th  was  sent. 

[3]  II.  Some  discussion  is  indulged  in  upon  the  meaning 
of  the  expression,  **F.  0.  B.  Stockton,"  it  being  the  claim 
of  appellant  that  this  expression  not  only  meant  that  the 
goods  were  to  be  placed  on  the  car  by  the  seller  without 
any  expense  to  the  buyer,  but,  also,  that  it  meant  that  upon 
their  being  loaded  ready  for  shipment  the  purchase  price 
was  then  due  and  payable  and  at  the  place  of  shipment. 

We  deem  it  unnecessary  to  examine  critically  whether  the 
expression  F.  0.  B.  includes  not  only  loading,  but  the  right 
to  have  payment  at  the  place  of  loading,  because  even  if  the 
expression  in  general  does  mean  both  loading  and  payment, 
the  parties  can  contract  differently.    The  telegrams  in  this 
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case  conclusively  show  that  if  a  sale  were  made  it  was  the 
nnderstandicg  of  the  parties  that  the  goods  were  not  to  be 
paid  for  in  Stockton,  but  were  to  be  paid  for  in  Evansville, 
Indiana.  The  telegram  of  November  17,  1916,  sent  by  the 
defendant,  "Have  your  bank  wire  guarantee  payment  draft 
with  bill  of  lading,"  was  a  clear  expression  by  the  defendant 
that  pa3rment  was  not  expected  until  the  goods  were  received 
in  Indiana,  together  with  the  bill  of  lading,  and  the  guaran- 
tee of  the  Citizens  National  Bank  in  response  to  the  demand 
for  the  guarantee,  **We  guarantee  payment  your  draft,  bill 
of  lading  attached,"  could  mean  nothing  else  than  that  the 
bank  guaranteed  that  when  the  bill  of  lading  reached  Evans- 
ville, together  with  the  draft,  that  the  same  would  be  paid 
at  that  place,  and  not  at  Stockton. 

[4]  III.  Lastly,  it  is  claimed  by  appellant  that  if  the 
place  of  delivery  was  to  be  Evansville,  Indiana,  damages 
should  have  been  based  upon  the  price  at  which  respondent 
could  have  bought  equivalent  beans  in  the  market  nearest 
Evansville  and  not  at  Stockton,  and  this  contention  is  predi- 
cated upon  the  provisions  of  section  3354  of  the  Civil  Code, 
wherein,  in  substance,  it  is  provided  that  in  estimating  dam- 
ages the  value  of  the  property  to  a  buyer  deprived  of  its 
possession  is  deemed  to  be  the  price  at  which  he  might  have 
bought  the  equivalent  thing  in  the  market  nearest  the  place 
where  the  property  ought  to  have  been  put  into  his  posses- 
sion, and  at  such  time  after  the  breach  of  duty  upon  which 
his  right  to  damages  is  founded  as  would  suffice,  with  reason* 
able  diligence,  for  him  to  make  such  a  purchase. 

Respondent  introduced  evidence  tending  to  show  the  price 
at  which  equivalent  beans  could  have  been  bought  at  Stock- 
ton, and  no  evidence  of  the  price  at  which  they  could  have 
been  bought  at  any  other  place  was  introduced  by  either 
party.  There  is  nothing  in  the  record  to  show  that  the 
beans  could  have  been  bought  at  any  less  price  at  any 
place  nearer  Evansville.  The  price  at  which  the  beans  could 
have  been  bought  at  Stockton  was  the  only  evidence  the  court 
had  before  it  as  to  the  amount  the  plaintiff  would  have  had 
to  pay  for  equivalent  beans.  There  is  no  evidence  in  the 
record,  either  on  behalf  of  plaintiff  or  defendant,  and  none 
offered  by  the  defendant,  tending  to  show  what  the  market 
price  of  such  beans  was  at  any  place  nearer  Evansville  than 
the  city  of  Stockton.    We  think,  under  the  circumstances, 
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that  the  court  was  justified  in  accepting  the  proved  price  at 
the  city  of  Stockton  as  the  price  at  which  respondent  could 
have  bought  equivalent  beans.  If  there  was  any  place  nearer 
Evansville  at  which  they  could  have  been  bought  then  the 
matter  was  entirely  open  for  the  defendant  to  make  such 
proof.  It  made  no  attempt  to  do  so.  It  suflSciently  appears 
from  the  record  that  permitting  the  evidence  of  the  market 
price  of  beans  at  Stockton  instead  of  confining  the  proof  to 
some  unnamed  place  east  of  the  Rocky  Mountains  was  a 
benefit  to  the  appellant  instead  of  an  injury.  The  fact  that 
the  plaintiff  was  buying  beans  at  Stockton  to  be  shipped  to 
Indiana,  and  paying  the  transportation  charges  thereon,  is 
presumptive  evidence  that  the  market  price  of  beans  was  less 
in  California  than  in  Indiana,  otherwise  the  plaintiff  was 
unbusinesslike  in  buying  them.  The  appellant  is  not  en- 
titled to  complain  of  a  ruling  that  resulted  in  a  benefit  to  it 
and  a  smaller  judgment  than  otherwise  might  have  been 
obtained. 

We  think  the  judgment  is  right  and  should  be  affirmed, 
and  it  is  so  ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.   3175.    First  Appellate  District,  Division  One.— AprU  26, 

19£0.] 

VINING  B.  STONER  et  al.,  Respondents,  v.  THE  SECUR- 
ITY TRUST  COMPANY  (a  Corporation),  et  al..  Appel- 
lants. 

[1]  Appeal — Request  for  Reporteb's  Transcript— Time— Discretioh 
OF  Trial  Court. — Where  a  party  dissatisfied  with  the  judgment  of 
the  trial  court  gives  notice  of  his  intention  to  move  for  a  new 
trial,  and  such  proceeding  is  terminated  bj  the  expiration  of  the 
three  months'  period  prescribed  by  section  660  of  the  Code  of  Civil 
Procedure,  but  notice  of  such  termination  is  not  given  or  waived, 
the  trial  court  acts  within  its  discretion  in  approving  the  report- 
er's transcript  of  the  record,  notwithstanding  request  therefor  was 
not  made  within  ten  days  after  the  termination  of  the  new  trial 
proceedings,  no  undue  delay  having  been  caused* 
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[2]  Pleading— Suit  to  Dstebicinb  Advirsi  Claiu— Constsuction  or 
Complaint. — ^A  suit  in  the  nature  of  an  action  to  quiet  title,  the 
specific  object  of  which  is  to  cancel  two  purported  assignmeTitB  of 
a  note  and  mortgage,  and  for  the  recovery  of  the  money  collected 
by  the  assignees  under  them,  may  be  regarded  as  a  suit  under 
■eetion  1050  of  the  Code  of  Civil  Procedure  to  determine  ''an  ad- 
verse claim  •  •  •  for  money,  or  property  upon  an  alleged  obliga- 
tion." 

[3]  ID^— Pabtiss— Suit  bt  Distbibutbss. — A  final  decree  of  distribu- 
tion in  the  estate  of  the  deceased  payee  named  in  such  note  and 
mortgage  having  been  entered,  the  absolute  right  and  title  thereto 
was  vested  in  the  distributees,  and  they  had  the  right  to  bring  an 
action  thereon. 

[4]  Id. — AssiGNicKNT  of  Notb  and  Mortgage — Collateral  Security 
— ^Evidence — Finding^ — In  this  action  to  recover  a  note  and  mort- 
gage, and  certain  sums  of  money  alleged  to  have  been  collected 
thereon,  the  evidence  was  sufficient  to  sustain  the  finding  of  the 
trial  court  that  the  assignment  from  plaintiffs'  predecessor  to  cer- 
tain of  the  defendants  was  given  as  collateral  security  for  money 
advanced,  and  that  th^  were  taken  by  them  as  such  and  not  by 
way  of  absolute  ownership  for  an  adequate  consideration. 

[6]  Pbomissobt  Note  —  Secueed  bt  Mortgage  — Negotiability. — A 
promissory  note,  secured  by  a  mortgage  on  land,  both  being  exe- 
cuted as  parts  of  the  same  transaction,  and  containing  a  default 
and  option  clause,  is  not  negotiable. 

[6]  Id. — Pledge — Apparent  Ownership — Estoppel. — The  general  rule 
that  one  in  possession  of  personal  property  can  transfer  to  an- 
other, by  pledge  or  sale,  no  greater  interest  in  the  property  than 
he  himself  has,  is  subject  to  the  exception  that  where  the  owner 
of  the  property  clothes  another  with  the  apparent  title  to,  or  power 
of  disposition  over,  it  and  an  innocent  third  party  has  thereby 
been  induced  to  deal  with  the  apparent  owner  in  reference  thereto, 
the  true  owner  is  estopped  from  afterward  asserting  his  title. 

[7]  Id. — ^BoNA  Fide  Purchaser— Negligence  or  Owner — Proziicate 
Cause  of  Deceit. — A  honn  fide  purchaser  of  a  non-negotiable 
chose  in  action,  from  one  to  whom  the  owner  assigned  apparent 
absolute  ownership,  may  obtain  a  valid  title  as  against  such  owner, 
although  the  assignee  may  not  be  the  true  owner;  but  if  the  pur- 
ehaser  from  one  who  has  not  the  title,  and  has  no  real  authority 
to  sell,  relies  for  his  protection  on  the  negligence  of  the  true  owner, 
he  must  show  that  such  negligence  was  the  proximate  cause  of 
the  deceit. 

[8]  Id. — Equitarle  Defense— Pleading  and  Pkoop.— In  an  action  to 
recover  a  note  and  mortgage  and  certain   sums  of  money  alleged 

5.    What  is  negotiable  note,   notes,  5  Ann.   Gas.   152;   Ann.   Gas. 
1912D,  4;  Ann.  Cas.  1916C,  503;  35  L.  &.  A.  536. 
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to  have  been  collected  thereon,  if  a  defendant  intends  to  interpose 
the  equitable  grounds  of  estoppel,  it  is  incumbent  upon  him  to 
specially  plead,  and  to  prove,  the  facts  constituting  such  defense. 
[9]  FiNDiNcs — Form  of. — Findings  are  not  required  to  be  in  a  par- 
ticular form,  so  long  as  thej  properly  dispose  of  the  material 
matters  at   issue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kern  County.    K.  S.  Mahon,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Emmons  for  Appellants. 

Charles  H.  Mattingly  for  Respondents. 

WASTE,  P.  J.— The  plaintiffs,  children  and  only  heirs  at 
law  of  Vandoren  Stoner,  claiming  to  be  the  owners  of  a  cer- 
tain note  and  mortgage,  executed  to  the  decedent  during  his 
lifetime,  brought  this  action  to  recover  the  same  from  the 
defendants,  and  for  certain  sums  of  money  alleged  to  have 
been  collected  thereon.  Defendants  answered,  alleging  own- 
ership of  the  note  and  mortgage  in  defendant  Eatze,  by  an 
absolute  and  bona  fide  ajssignment,  and  that  the  defendant^ 
Security  Trust  Company,  held  the  same  as  collateral  security 
for  certain  loans  made  to  defendants  Elatze  and  Coyne.  The 
lower  court  gave  judgment  for  plaintiffs,  from  which  the 
defendants  appeal,  seeking  a  review  of  the  proceedings  upon 
their  motion  for  a  new  trial. 

During  the  life  of  Vandoren  Stoner,  L.  P.  Keester  and 
M.  P.  Smith  executed  and  delivered  to  him  their  promis- 
sory note  for  $3,500,  payable  in  seven  annual  installments 
of  $500  each,  and  secured  by  a  second  mortgage  upon  real 
property.  The  note  provided  that  should  default  be  made 
in  payment  of  any  installment  of  interest  or  principal  when 
due,  the  whole  sum  of  principal  and  interest  should  imme- 
diately become  due  at  the  option  of  the  holder.  By  an  in- 
strument in  writing,  Stoner  assigned  and  transferred  the 
note  and  mortgage  to  defendant  Katze,  the  assignment  being 
absolute  in  form,  and  purporting  to  be  "in  consideration  of 
the  sum  of  Ten  Dollars."  This  traiusfcr,  the  trial  court 
found,  was  made  without  any  consideration,  except  the  sum 
of  $710  loaned  by  Katze  to  Stoner,  and  that  the  assignment 
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was  made  as  collateral  security  for  the  repayment  of  that 
amount,  and  for  no  other  purpose.  Stoner  gave  no  author- 
ity or  direction  in  reference  to  the  hypothecation,  or  other 
disposition  of  the  note  or  mortgage. 

Shortly  after  taking  the  assignment,  Katze  borrowed  and 
received  of  the  defendant  Security  Trust  Company  the  sum 
of  $750,  giving  his  note  for  the  amount.  As  collateral 
security  for  the  payment  of  that  note  he  transferred  the 
Keester  and  Smith  note  and  mortgage,  for  $3,500,  to  the 
trust  company,  the  assignment,  by  apt  reference,  being  made 
to  secure  the  particular  note.  At  that  time  the  bank  had  no 
knowledge,  so  the  trial  court  found,  that  Katze  held  the 
assignment  from  Stoner  merely  as  collateral  security.  Some 
time  later  Katze  and  Coyne,  two  of  the  defendants,  borrowed 
from  the  bank  an  additional  $500,  giving  their  joint  note 
therefor.  Three  days  later,  on  May  20,  1913,  Vandoren 
Stoner  died.  On  July  28th,  following,  Katze,  by  an  instru- 
ment in  writing,  executed  a  general  assignment  of  the  $3,500 
note,  and  mortgage,  to  the  bank.  The  reason  for  this  trans- 
action, as  explained  by  the  bank's  clerk,  while  on  the  stand, 
was  that,  having  only  a  specific  assignment  to  secure  the 
$750  note,  executed  by  Katze,  and  having  advanced  an  ad- 
ditional amount  to  Katze  and  Coyne  on  their  joint  note, 
the  bank,  on  July  28th,  demanded  the  new  assignment  be 
"given  for  the  money  that  had  been  previously  advanced." 

On  the  eighth  day  of  December  following,  Katze  and 
Coyne  executed  a  new  note  to  the  bank  for  $2,600.  The  pre- 
viously executed  notes  for  $750  and  $500,  respectively,  were 
thereupon  treated  as  "paid  by  renewal"  and  the  dilTerence 
between  their  total  and  $2,600,  the  amount  of  the  renewal 
note,  or  $1,350,  was  credited  upon  the  books  of  the  trust 
company  to  the  account  of  defendant  Coyne.  No  new,  or 
further  assignment  was  taken  by  the  bank,  but  on  that  day 
it  caused  the  general  assignment  of  July  28th  to  be  recorded, 
and  continued  to  hold  it  "as  security  that  they  [Katze  and 
Coyne]  would  pay  that  $2,600."  The  limited  assignment  of 
Uarch  12th  was  not  recorded. 

There  is  some  evidence  that  the  bank  had  knowledge  of 
the  limited  interest  Katze  had  in  the  $3,500  note  and  mort- 
gage, before  he  hypothecated  them  for  his  $750  loan.  Katze 
80  stated  in  his  letter  to  the  attorney  for  the  Stoner  estate. 
However,  the  court  found  to  the  contrary.    Aside  from  this 
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bit  of  evidence  it  does  not  clearly  appear  that  the  bank 
knew  of  the  claim  of  the  estate  before  the  renewal  transaction 
in  December.  The  testimony  on  the  question  is  conflicting, 
and  the  court  made  no  finding  in  that  regard.  There  is 
nothing  in  the  record,  however,  to  indicate  that  the  bank 
made  inquiry  at  any  time,  during  the  entire  transaction,  to 
inform  itself  on  the  point.  It  took  the  special  and  general 
assignments  without  any  investigation  as  to  the  real  inter- 
est of  defendant  Eatze,  in  each  case  for  money  about  to  be, 
or  already,  advanced,  and,  apparently  by  tacit  consent,  con- 
tinued to  hold  the  note  and  mortgage  as  collateral  security  for 
the  repayment  by  Katze  and  Coyne  of  the  $2,600,  to  which 
sum  their  indebtedness  was  enlarged  by  the  renewal  trans- 
action. 

Due  administration  of  the  estate  of  Vandoren  Stoner  was 
had,  of  which  the  bank  had  notice.  As  has  been  made  to 
appear  by  diminution  of  the  record,  by  the  final  decree  of 
distribution,  the  note  and  mortgage  for  $3,500,  executed  by 
Smith  and  Keester,  were  distributed  to  these  plaintiflfs. 

The  defendant.  Security  Trust  Company,  in  its  answer 
admits  having  collected,  and  appropriated  to  its  own  use, 
the  first  two  installments  of  $500  each,  upon  the  $3,500  note 
and  mortgage,  together  with  the  interest. 

The  lower  court  decided  that  plaintiffs  are  the  owners  of 
the  note  and  mortgage  and  entitled  to  recover  the  install- 
ments of  principal  and  interest  collected  by  the  Security 
Trust  Company,  less  the  sum  of  $710  and  interest,  repre- 
senting the  amount  loaned  by  defendant  Eatze  to  Vandoren 
Stoner,  as  consideration  for  the  original  assignment  by 
Stoner  to  him.  By  the  judgment  this  sum  was  directed  to 
be  deducted  from  the  amount  collected  by  the  bank,  and  to 
be  applied  by  it  as  a  credit  on  the  amount  of  its  claim 
against  defendant  Eatze.  The  assignment  by  defendant 
Katze  to  the  Security  Trust  Company  was  set  aside,  and  it 
was  ordered  to  assign  and  deliver  the  note  and  mortgage 
to  plaintiffs. 

[1]  Respondents  make  a  preliminary  objection  to  a  con- 
sideration of  the  evidence  in  the  case,  upon  ihe  ground  that 
the  appellants  did  not  file  their  notice  with  the  clerk  below, 
requesting  a  reporter's  transcript  of  the  record,  within 
time.  That  notice  must  be  filed  within  ten  days  after  notice 
of  entry  of  the  judgment,  order,  or  decree,  or  if  a  proceeding 
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on  motion  for  a  new  trial  be  pending,  within  ten  days  after 
notice  of  decision  denying  said  motion,  or  of  other  termina- 
tion thereof.  (Code  Civ.  Proc,  sec.  953a.)  (The  italics  are 
ours.)  The  defendants  gave  notice  of  their  intention  to 
move  for  a  new  trial.  The  motion  was  not  brought  on  for 
hearing,  nor  was  any  action  taken  by  the  trial  court  in  the 
matter,  within  three  months  after  the  service  of  notice  of 
the  entry  of  the  judgment,  the  effect  of  all  of  which  was  a 
denial  of  the  motion  without  further  order,  and  amounting 
to  a  termination  of  the  proceedings  on  the  motion  for  a 
new  trial.  (Code  Civ.  Proc.,  sec.  660.)  No  notice  of  this 
"other  termination  thereof"  was  given,  and  there  is  noth- 
ing in  the  record  which  indicates  that  appellants  either 
waived  such  notification  or  acted  in  the  proceedings  of  the 
cause  as  if  they  had  received  formal  and  binding  notice. 
They  cauced  no  undue  delay  and  the  trial  court  acted  well 
within  its  discretion  in  approving  the  transcript  when  it 
was  presented. 

AppeUants  contend  that  the  complaint  fails  to  state  a 
cause  of  action  in  that  it  is  based  upon  an  attempt  to  quiet 
title  to  personal  property,  not  provided  for  by  sections  738 
or  1050  of  the  Code  of  Civil  Procedure,  and  for  the  further 
reason  that  the  heirs  of  the  decedent  may  not  maintain  the 
action.  [2]  The  specific  object  of  the  suit  was  to  cancel 
the  two  purported  assignments  of  the  note  and  mortgage, 
and  for  the  recovery  of  the  money  collected  by  the  assignees 
under  them.  It  may  be  regarded  as  a  suit  under  section 
1050  of  the  Code  of  Civil  Procedure  to  determine  "an  ad- 
verse claim  ...  for  money  or  property  upon  an  alleged 
obligation.'*  {Hoffman  v.  Kirly,  136  Cal.  26,  29,  [68  Pac. 
321].)  [3]  As  to  the  other  objection,  a  decree  of  final 
distribution,  in  the  estate  of  Vandoren  Stoner,  was  duly  en- 
tered, before  the  action  was  brought,  the  effect  of  which 
was  to  vest  the  absolute  right  and  title  to  the  note  and 
mortgage  in  the  distributees,  who,  as  plaintiffs,  brought  this 
action.     {Oarraud's  Estate,  36  Cal.  277,  279,  280.) 

[4]  The  appellants  urge  as  other  grounds  for  reversal  the 
alleged  insufficiency  of  the  evidence  to  support  certain  find- 
ings, and  that  the  findings  themselves  do  not  warrant  the 
judgment.  That  the  note  and  mortgage  were  assigned  by 
Stoner  to  Katze,  as  security  for  money  advanced,  is  amply 
supported  by  the  testimony  of  a  number  of  witnesses  as  to 
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the  admissions  made  to  them  by  Katze  that  such  was  the  fact, 
by  his  acknowledgment  that  such  was  the  case  contained 
in  his  letter  to  the  attorney  for  the  estate  of  Stoner,  and 
by  his  own  testimony  concerning  the  transaction.  His  acts 
and  relations  with  Stoner  after  the  purported  assignment,  as 
related  by  himself,  particularly  under  cross-examination  by 
plaintiff's  counsel,  and  by  the  court,  were  inconsistent  with 
his  theory  of  an  absolute  assignment.  His  own  denials  only 
raised  a  conflict  in  the  evidence,  which  the  trial  court  has 
determined  against  him.  The  claim  of  the  defendant  Coyne 
was  also  shown  by  the  evidence  to  be  based  upon  money 
alleged  to  be  owed  to  him  by  the  decedent  Stoner.  His  at- 
titude in  the  matter  has  much  the  appearance  of  being  sug- 
gested by  an  effort  to  collect  the  amount  out  of  the  pro- 
ceeds of  the  $3,500  note  and  mortgage,  without  the  necessity 
of  presenting  a  claim  against  Stoner 's  estate.  The  finding 
that  the  note  and  second  mortgage  for  $3,500  were  worth 
their  face  value  is  supported  by  the  evidence  that  the  land 
covered  by  the  mortgage  was  worth  $8,000,  encumbered  only 
by  a  first  mortgage  for  $1,500,  and  by  testimony  that  the 
makers  of  the  note  were  considered  financially  good  for  the 
amount. 

[5]  The  assignment  by  Stoner  to  Katze  was  for  collat- 
eral security  only.  The  note  for  $3,500,  secured  as  it  was  by 
a  mortgage  on  land,  both  being  executed  as  parts  of  the 
same  transaction,  and  containing  the  default  and  option 
clause,  was  not  negotiable.  {Meyer  v.  Weber,  133  Cal.  681, 
685,  [65  Pac.  1110] ;  National  Hardware  Co.  v.  Sherwood, 
165  Cal.  1,  5-6,  [130  Pac.  881].)  What,  then,  is  the  posi- 
tion of  the  defendant  Security  Trust  Company  under  these 
circumstances?  [6]  If  the  bank  has  any  right  which  it 
can  assert  other  than  the  right  to  offset  its  claim  against 
defendant  Katze  to  the  extent  of  $710,  owed  by  the  decedent 
Stoner  to  Katze,  and  which  the  court  allowed  and  provided 
for  in  its  judgment,  it  must  be  because  it  obtained  the  note 
and  mortgage  under  such  circumstances  as  would  estop 
Stoner,  and  those  claiming  under  or  through  him,  from  as- 
serting their  claim  to  its  prejudice,  for  it  is  the  general  rule 
that  one  in  possession  of  personal  property  can  transfer  to 
another,  by  pledge  or  sale,  no  gi'eater  interest  in  the  prop- 
erty than  ho  has  himself.  There  is  an  exception  to  this  rule, 
where  the  owner  of  the  property  clothes  another  with  the 
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apparent  title  to,  or  power  of  disposition  over,  it  and  an 
innocent  third  party  has  thereby  been  induced  to  deal  with 
the  apparent  owner  in  reference  thereto,  the  true  owner 
being  in  such  case  held  estopped  from  afterward  asserting 
his  title.  {Chase  v.  Whitmore,  68  Cal.  545,  547,  [9  Pac. 
942];  SJuifer  v.  Lacy,  121  Cal.  574,  578,  [54  Pac.  72]; 
Shirey  v.  AU  Night  and  Day  BanJc,  166  Cal.  50,  55,  [134 
Pac.  1001] ;  Fowles  v.  National  Bank  of  California,  167  Cal. 
653,  659,  [140  Pac.  271].)  [7]  Under  this  principle,  a 
bona  fide  purchaser  of  a  non-negotiable  chose  in  action, 
from  one  to  whom  the  owner  assigned  apparent  absolute 
ownership,  may  obtain  a  valid  title  as  against  such  owner, 
although  the  assignee  may  not  be  the  true  owner.  This 
conclusion  is  reached  by  the  application  of  the  doctrine  of 
estoppel,  and  the  modification  of  the  general  rule  relating 
to  the  transfer  of  personal  property  is  placed  upon  that 
ground.  (Moore  v.  Metropolitan  Nat.  Bank,  55  N.  Y.  43, 
[14  Am.  Rep.  173] ;  2  R.  C.  L.,  p.  632 ;  Fairbanks  v^  Sargent, 
104  N.  Y.  108,  117,  [58  Am.  Rep.  490,  6  L.  R.  A.  475,  9 
N.  E.  870].)  But  if  the  purchaser  from  one  who  has  not 
the  title,  and  has  no  real  authority  to  sell,  relies  for  his 
protection  on  the  negligence  of  the  true  owner,  he  must 
show  that  such  negligence  was  the  proximate  cause  of  the 
deceit.  (Barstow  v.  Savage  Mining  Co,,  64  Cal.  388,  393, 
[49  Am.  Rep.  705,  1  Pac.  349].)  The  burden  is  upon  the 
one  seeking  to  invoke  the  exception  to  the  general  rule. 
{Woodsum  V.  Cole,  69  Cal.  142,  145,  [10  Pac.  331] ;  Kenniff 
V.  Caulfield,  140  Cal.  34,  45,  [73  Pac.  803].) 

[8]  In  the  instant  case  the  defendant  bank  appears  to 
have  relied  solely  upon  a  legal  defense  to  the  action.  It 
contented  itself  with  making  2ommon  cause  with  the  other 
defendants  in  asserting  that  the  assignment  by  the  decedent 
Stoner  to  Katze  was  absolute  and  for  adequate  consideration. 
If  it  intended  to  interpose  the  equitable  grounds  of  estoppel, 
it  was  incumbent  upon  it  to  specially  plead  the  facts  con- 
stituting such  defense.  {Clarke  v.  Euber,  25  Cal.  593; 
Chapman  v.  Htighes,  134  Cal.  641,  646,  [58  Pac.  298,  60 
Pac.  974,  66  Pac.  982].)  Not  having  so  pleaded,  it  could 
not  be  now  considered  (Burk  v.  City  of  Sayita  Cruz,  163  CaL 
807,  811,  [127  Pac.  154] ),  even  though  the  appellant  was  now 
attempting  to  avail  himself  of  it,  which  it  is  not.  By  neither 
averment  nor  proof  has  it  brought  itself  within  the  excep* 
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tion  to  the  general  rule.  Such  action  on  its  part  seems  to 
be  entirely  consonant  with  its  chosen  line  of  defense.  We 
feel  that  it  was  satisfied  to  abide  by  the  fate  of  its  codefend- 
ants.  We  are,  therefore,  constrained  to  hold  that  its  interest 
in  the  hypothecated  note  and  mortgage  was  measured  by 
the  extent  of  the  advances  made  to  Stoner  by  Eatze,  which 
the  trial  court  has  found,  on  evidence  which  we  must  ad- 
mit is  somewhat  confusing,  to  be  the  sum  of  $710. 

In  view  of  our  conclusion  in  the  matter,  the  point  made 
that  certain  findings  may  appear  to  be  immaterial  need  not 
be  further  considered.  A  large  part  of  this  objection  arises, 
no  doubt,  because  the  lower  court's  conclusions  do  not  har- 
monize with  the  theory  of  the  appellants.  [9]  Findings 
are  not  required  to  be  in  any  particular  form,  so  long  as 
they  properly  dispose  of  the  material  matters  at  issue.  (Mil- 
lard  V.  Supreme  CotmcU,  81  Cal.  340,  342,  [22  Pac.  864] ; 
Mott  V.  Ewing,  90  Cal.  231,  235,  [27  Pac.  194].) 

We  find  nothing  in  the  record  which  would  have  justified 
the  trial  court  in  granting  a  new  triaL  The  judgment  is 
a£Srmed« 

Bichards,  J.|  and  Enight,  J.,  pro  tern.,  concurred. 


[Crim.  No.  702.    Second  Appellate  District,  Divisioii  One.— April  27, 

1920.] 

THE  PEOPLE,  Respondent,  v,  JOE  E.  COTA,  Appellant. 

[1]  Cbiminal  Law— Burglary — Proof  of  Ck>RPUS  Delicti — Admissiok 
OF  Confession. — In  this  prosecution  for  the  crime  of  bnrglary,  the 
testimony  of  the  caretaker  of  the  premises  that  the  crime  was 
committed  between  the  hours  of  8  o'clock  P.  M.  of  a  certain  daj 
and  shortly  before  8  o'clock  A.  M.  of  the  next  day,  at  which  latter 
time  he  discovered  the  facts  and,  following  tracks  from  the  build- 
ing, located  in  a  hedge  of  trees  property  similar  to  that  which 
was  stolen,  the  testimony  of  the  sheriff  that  he  stationed  himself 
near  the  cached  property  found  by  the  caretaker  and  arrested  the 
defendant  when  he  appeared  there  the  following  night  with  a  saek 
under  his  coat,  and  the  testimony  of  another  witness  that  between 
the  hours  of  10  and  11  o'clock  on  the  night  the  crime  was  eom« 
mitted  the  defendant,  accompanied  by  another  party,  came  to  Ut 
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house  and  left  certain  property,  which  property  was  identifie<)  as 
being  similar  to  that  which  was  stolen,  and  the  inferences  fairly 
deducible  therefrom,  were  sufficient  to  establish  beyond  a  reason- 
able doubt  that  the  offense  was  committed  in  the  night-time,  and, 
therefore,  the  court  did  not  err  in  admitting  eyidence  of  the  de- 
fendant's confession. 
L2]  Id. — ^Btjboiabt  Dktined  —  Instbuctions  —  Eyidinoe. — ^In  such 
prosecution  the  defendant  was  not  prejudiced  by  an  instruction,  in 
the  language  of  section  459  of  the  Penal  Code,  that  "Every  person 
who  enters  any  house  •  •  •  with  intent  to  commit  grand  or  petit 
larceny  or  any  felony  is  guilty  of  burglary,"  where  no  evidence 
other  than  that  pertaining  to  the  offense  charged  in  the  informa- 
tion was  offered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County.    S.  £.  Crow,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  P.  Butcher,  Jr.,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Arthur  Keetch,  Deputy 
Attorney-General,  for  Respondent. 

SHAW,  J. — Defendant  appeals  from  a  judgment  of  con- 
viction had  upon  an  information  wherein  he  was  charged 
specifically  with  the  commission  of  the  crime  of  burglary  in 
the  first  degree. 

The  subject  of  the  theft  was  a  quantity  of  liquor,  consist- 
ing of  wine  and  whisky  contained  in  bottles  and  demi- 
johns, taken  from  the  wine  cellar,  the  door  of  which  was 
locked,  which  cellar  was  situated  in  the  basement  of  a  resi- 
dence owned  by  Mr.  Gould,  entry  to  which  was  had  by  the 
breaking  of  a  window  and  the  lock  on  the  door  of  the  wine 
cellar. 

[1]  One  of  the  essential  elements  of  the  crime  charged 
is  that  it  was  committed  in  the  night-time,  which,  in  this 
case,  was  the  time  between  the  hour  of  sunset  at  4:54  P.  M. 
on  December  2d,  and  the  hour  of  sunrise  at  6 :46  A.  M.  on 
December  3d. 

Evidence  of  statements  made  by  the  defendant  wherein 
he  admitted  his  participation  in  the  crime,  which,  he  stated, 
was  committed  between  10  and  11  o'clock  P.  M.  on  the  night 
of  December  2d,  was  received  over  defendant's  objection, 

47  OaL  App.— 16 
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and  this  ruling  is  assigned  as  error.  His  contention  is  that 
the  reception  thereof  was  not  preceded  by  proof  of  the 
corpus  delicti,  namely,  that  the  crime  was  committed  in  the 
night-time,  and  without  which  the  evidence  was  not  ad- 
missible. {People  V.  Vertrees,  169  CaL  404,  [146  Pac.  890] ; 
People  V.  Tapia,  131  Cal.  651,  [63  Pac.  1001] ;  Gray  v.  Cant' 
monwealth,  101  Pa.  St.  380,  [47  Am.  Rep.  733].)  Conced- 
ing that  it  devolved  upon  the  People  to  show  by  independent 
evidence  and  beyond  a  reasonable  doubt  that  the  specific 
crime  charged  was  committed  (People  v.  Smith,  136  Cal.  207, 
[68  Pac.  702]),  as  a  condition  of  admitting  the  confession 
in  evidence,  we  think  such  fact  was  established.  It  was 
made  to  appear  by  testimony  of  the  caretaker  of  the  place, 
who  lived  in  a  house  about  one  hundred  yards  from  the 
Gould  residence,  that  the  crime  was  committed  between  the 
hours  of  8  o'clock  P.  M.,  December  2d,  and  shortly  before  8 
o'clock  A.  M.,  December  3d,  at  which  latter  time  he  discov- 
ered  the  broken  window  to  the  basement,  together  with  the 
fact  of  the  theft,  and  following  tracks  leading  from  the 
window  he  found  in  a  hedge  of  trees  a  number  of  bottles 
containing  liquor,  which  bottles  were  similar  to  those  con- 
tained in  the  cellar.  On  the  night  of  December  3d  the 
sheriff  stationed  himself  near  the  cached  liquor,  and  about 
10:30  o'clock  defendant  appeared  with  a  sack  under  hia 
coat,  when  he  was  arrested.  It  also  appeared  from  the  testi- 
mony of  another  witness  that  between  10  and  11  o'clock  on 
the  night  of  December  2d  the  defendant,  accompanied  by 
another  party,  came  to  his  house  and  left  some  demijohns 
of  whisky,  which  demijohns  were  identified  as  being  similar 
to  those  which  the  caretaker  had  assisted  in  taking  to  the 
basement  of  the  residence;  in  addition  to  which  the  care- 
taker testified  in  direct  terms  that  the  entry  waa  made  and 
the  goods  taken  between  sunset  and  sunrise;  and  conceding 
that  his  evidence  upon  this  point  was  shaken  by  his  testi- 
mony on  cross-examination  to  the  effect  that  he  was  not 
out  of  his  house,  some  hundred  yards  from  the  residence 
so  entered,  between  the  hours  of  8  o'clock  P.  M.  and  8  o'clock 
A.  M.  on  said  days,  and  there  was  an  interval  of  an  hour 
and  a  quarter  of  daylight,  nevertheless,  we  think  the  evi- 
dence and  the  inferences  fairly  deducible  therefrom  were 
sufficient  to  establish  beyond  a  reasonable  doubt  that  the 
offense  was  committed  as  charged.     {People  v.  Stevens,  68 
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Cal.  113,  [8  Pac.  712] ;  People  v.  Schafer,  161  Cal.  573,  [119 
Pae.  920].)  This  being  true,  it  follows  that  the  court  did 
not  err  in  admitting  the  evidence  of  defendant's  confession, 
which,  if  true,  shows  conclusively  that  he  was  guilty  of  the 
commission  of  the  crime. 

[2]  In  defining  burglary,  the  court,  in  its  instruction, 
used  the  language  of  section  459  of  the  Penal  Code,  that 
"Every  person  who  enters  any  house,  room,  apartment,  ten- 
ement, shop,  warehouse,  store,  mill,  barn,  stable,  outhouse 
or  other  building,  tent,  vessel,  railroad  car,  mine,  or  any 
underground  portion  thereof,  with  intent  to  commit  grand 
or  petit  larceny  or  any  felony  is  guilty  of  burglary."  Ap- 
pellant argues  that  by  this  instruction  notwithstanding  the 
charge  in  the  information  was  that  of  entering  the  house  with 
the  intent  to  commit  larceny  only,  the  jury  was  authorized 
to  convict  defendant  if  they  found  he  had  entered  the  house 
mth  the  intent  to  commit  any  felony,  and  hence  it  was  error. 
{People  V.  Mulkey,  65  Cal.  501,  [4  Pac.  507] ;  People  v. 
Young,  65  Cal.  225,  [3  Pac.  813] ;  WiUiams  v.  State,  53  Tex. 
Civ.  App.  2,  [108  S.  W.  371].)  Conceding  this  to  be  true, 
nevertheless,  for  the  reason  that  no  evidence  other  than  that 
pertaining  to  the  offense  charged  was  offered,  defendant 
could  not  have  been  prejudiced  by  reason  of  the  error. 

The  court  instructed  the  jury  that  "the  information 
charges  burglary  in  the  first  degree,  and  before  you  can 
convict  the  defendant  you  must  be  satisfied  from  the  evi- 
dence to  a  moral  certainty  and  beyond  a  reasonable  doubt 
that  he  is  guilty  as  charged  in  the  information,  to  wit,  of 
burglary  in  the  first  degree,  committed  at  the  place  charged 
in  the  information  and  between  sunset  on  December  2,  1919, 
and  sunrise  on  December  3,  1919.  You  cannot  in  this  case 
render  a  verdict  of  burglary  in  the  second  degree."  It 
would  be  diflRcult  to  conceive  of  an  instruction  prepared  with 
greater  care,  and  having  for  its  purpose  the  protection  of 
defendant's  rights,  than  the  one  quoted;  and  it  is  impos- 
sible to  understand,  even  in  the  light  of  appellant's  argu- 
ment, any  ground  whatsoever  for  the  attack  thereon. 

Other  alleged  errors  prodioated  upon  rulings  of  the  court 
in  permitting  the  district  attorney,  over  defendant's  objec- 
tion, to  ask  leading  questions  of  one  witness,  and  its  rulings 
in  admitting  hearsay  testimony  as  to  ownership  of  the  house 
where  the  crime  was  committed,  and  also  error  predicated 
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upon  assignments  of  misconduct  of  the  district  attorney  in 
his  argument  of  the  case  to  the  jury,  are  not  of  sufficient 
merit  to  warrant  consideration. 

As  a  whole,  the  character  of  the  evidence  presented  by  the 
record  is  such  that  the  jury  could  not  properly  have  reached 
a  verdict  other  than  that  rendered,  and  no  errors  are  shown 
which  could  possibly  have  resulted  in  a  miscarriage  of  jus- 
tice.    (Sec.  41^,  art.  VI,  Const.) 

The  judgment  is  afiSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  617.    Third  Appellate  District— April  27,  1920.] 

In  the  Matter  of  the  Application  of  GEORGE  DE  MARTINI 
for  a  Writ  of  Habeas  Corpus. 

[1]  Criminal  Law — Voie  Diei  Examination  of  Peospkctive  Juror — 
VIOLATION  Of  Oath — Perjury. — The  oath  of  a  prospective  juror 
on  his  voir  dire  examination  binds  him,  ander  the  pains  and 
penalties  of  perjury,  to  truthfully  answer  the  questions  that  may 
be  propounded  to  him  by  either  court  or  counsel. 

APPLICATION  for  a  Writ  of  Habeas  Corpus.  Writ 
denied  and  petitioner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  R.  Vaughn  and  George  E.  Poote  for  Petitioner. 

Hugh  B.  Bradford,  District  Attorney,  and  J.  B.  Hughes, 
Assistant  District  Attorney,  for  Respondent. 

PLUMMER,  P.  J.,  pro  iem.— On  the  seventeenth  day  of 
March,  1920,  an  indictment  was  returned  in  the  superior 
court  of  the  state  of  California,  in  and  for  the  county  of 
Sacramento,  charging  the  petitioner  with  the  crime  of  per- 
jury, alleged  to  have  been  committed  by  said  petitioner  in 
said  court  on  or  about  the  twelfth  day  of  January,  1920, 
upon  his  examination  on  voir  dire  as  to  his  competency  to 
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serve  as  a  juror  in  a  certain  cause  then  and  there  pending. 
Upon  such  examination  the  petitioner  was  asked  the  follow- 
ing questions  and  gave  the  following  answers,  to  wit:  **Q. 
And  if  you  are  chosen  as  a  juror  in  this  case,  you  will  try 
this  case  solely  upon  the  evidence  produced  in  court,  and 
the  instructions  of  the  court!  A.  Yes,  sir.  Q.  Nothing  out- 
side of  the  case,  that  is,  outside  of  the  evidence  and  the  in- 
structions of  the  court,  will  enter  into  your  deliberations 
when  you  go  into  the  jury-room?    A.  No,  sir." 

The  indictment  then  sets  forth  allegations  such  as  are 
required  in  charging  the  crime  of  perjury;  the  falsity  of  the 
answers,  and  the  knowledge  thereof  of  the  petitioner,  etc. 

[1]  The  petitioner  contends  that  the  indictment  charges 
no  public  offense,  and  that  perjury  cannot  be  predicated 
upon  false  statements  given  by  a  prospective  juror  or  upon 
his  voir  dire  examination.  The  argument  in  support  of  this 
eontention  is  based  upon  the  cases  having  to  do  with  promis- 
sory oaths. 

By  section  118  of  the  Penal  Code  it  is  provided  that 
'*  every  person  who,  having  taken  an  oath  that  he  will  tes- 
tify, declare,  depose  or  certify  truly  before  any  competent 
tribunal,  officer  or  person  in  any  of  the  cases  in  which  such 
an  oath  may  be  administered  by  law,  willfully  and  contrary 
to  such  oath  states  as  true  any  material  matter  which  he 
knows  to  be  false,  is  guilty  of  perjury." 

The  petitioner  in  this  case  had  administered  to  him  an  oath 
in  substance  as  follows:  "That  you  will  true  answers  make  to 
such  questions  as  may  be  propounded  to  you  by  court  or 
counsel  touching  your  competency  to  act  as  a  trial  juror  in 
the  cause  now  pending,"  etc.  This  oath  is,  in  substance, 
if  not  in  form,  the  same  oath  that  is  administered  to  a  wit- 
ness testifying  in  either  civil  or  criminal  causes  pending 
in  any  of  the  courts  of  the  state.  The  crime  charged  to  have 
bceo  committed  by  the  petitioner  was  not  after  having  been 
"sworn  to  well  and  truly  try  the  cause  and  a  true  verdict 
render  according  to  the  law  and  the  evidence,"  etc.,  but  when 
he  was  sworn  to  tell  the  truth.  The  misapprehension  in 
this  case  arises  from  the  failure  to  draw  the  distinction  be- 
tween the  two  oaths:  The  oath  of  the  juror  to  well  and 
truly  try  a  cause  is  admittedly  promissory  in  its  nature, 
but  the  oath  of  a  prospective  juror  on  his  voir  dire  exami- 
jiation  binds  him,  under  the  pains  and  penalties  of  perjury, 
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to  truthfully  answer  the  questions  that  may  be  propounded 
to  him  by  either  court  or  counsel. 

The  language  of  section  118  of  the  Penal  Code  is  certainly 
broad  enough  to  include  the  offense  of  perjury  when  com- 
mitted by  a  prospective  juror  upon  his  voir  dire  examina- 
nation,  and  to  hold  otherwise  would  certainly  be  to  open 
the  door  wide  to  aU  form  of  collusion  in  the  selection  of 
jurors,  if  false  answers  knowingly  and  corruptly  made  under 
such  circumstances  can  bo  given  with  impunity. 

In  HiUiard  v.  State,  82  Tenn.  648,  a  prospective  juror 
was  held  to  have  committed  perjury  upon  giving  a  false 
answer  to  the  following  question:  **Have  you  formed  or 
expressed  any  opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant?" In  that  case  the  oath  administered  upon  voir 
dire  was  practically  the  same  as  administered  in  the  ease 
now  under  consideration. 

In  State  v.  Howard,  63  Ind.  502,  it  was  held  that  an  in- 
dictment for  perjury  might  be  predicated  upon  aUeged 
false  swearing  given  by  the  defendant  while  being  examined 
under  oath  as  to  his  competency  to  sit  as  a  juror  on  the 
trial  of  a  cause. 

To  the  same  effect  is  the  case  of  Finch  y.  United  States, 
1  Okl.  396,  [33  Pac.  638]. 

It  does  not  appear  that  this  question  has  heretofore  been 
expressly  decided  by  the  supreme  or  appellate  courts  of 
this  state. 

In  the  case  of  Ex  parte  Meyer,  107  Cal.  17,  [40  Pac.  953], 
the  petitioner  was  held  to  answer  upon  a  charge  of  having 
falsified  his  oath  under  similar  circumstances,  but  the  ques- 
tion of  whether  perjury  could  or  could  not  be  so  committed 
was  not  decided.  The  petitioner  was  discharged  for  other 
reasons. 

The  contention  that  the  crime  charged  is  difficult  or  im- 
possible of  proof  does  not  seem  to  require  any  consideration 
upon  this  proceeding. 

Being  of  the  opinion  that  the  charge  of  perjury  may  be 
based  upon  false  swearing  by  a  prospective  juror  upon  his 
voir  dire  examination,  and  that  for  the  purposes  of  this 
petition  the  indictment  herein  is  in  all  other  respects  suffi- 
cient, it  follows  that  the  writ  prayed  for  herein  should  be 
denied,  and  it  is  so  ordered,  and  the  petitioner  remanded. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  £820.    Second  Appellate  District,  Division  One. — April  28, 

1920.] 

CORA  DUNTON  et  al.,  Appellants,  v.  IDA  MAY  TANI- 
GOSHI  et  al.,  Respondents. 

[1]  Defaui/t — Notice  of  Motion  to  Set  Aside — Day  of  Heariko^  — 
Misstatement. — ^Wbere  a  notice  of  motion  to  set  aside  a  default 
definitely  designates  the  day  of  the  month  and  year  on  vrhich  the 
motion  will  be  made,  a  misstatement  of  the  particular  day  of  the 
week  on  which  it  will  be  made  should  be  disregarded. 

[2]  Id. — Postponement  of  Hearing — Duty  of  Opposite  Paety. — A 
notice  that  such  a  motion  will  be  heard  at  a  given  hour  of  the 
day  is  sufficient  to  bring  the  opposite  party  into  court  at  that 
time,  and  if  there  is  any  postponement  of  the  hearing  under  rule 
of  court,  he  is  bound  to  ascertain  that  fact. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  motion  to  set  aside  a  default 
Orant  Jackson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stewart  &  Stewart  for  Appellants. 

L.  B.  Stanton  for  Respondents. 

JAMES,  J. — After  the  plaintiffs  herein  had  caused  judg- 
ment by  default  to  be  entered  against  the  defendants,  de- 
fendants presented  a  motion  to  set  aside  the  same  and  to  be 
allowed  to  file  an  answer.  The  motion  was  granted.  Plain- 
tiffs appeal  from  the  order. 

[1]  The  main  point  presented  is  as  to  the  sufficiency 
of  the  notice  as  given  by  the  defendants  of  their  motion  to 
set  aside  the  default  and  the  judgment  entered  thereon. 
The  notice  specified  that  the  motion  would  be  made  on 
"Wednesday,  the  1st  day  of  July,  1918,  at  ten  o'clock  in  the 
forenoon  of  said  day."  As  a  matter  of  fact,  Monday  was 
the  first  day  of  July,  and  not  Wednesday,  and  the  motion  was 
heard  on  Monday.  Plaintiffs  made  no  appearance  at  the 
hearing  of  the  motion,  and  they  contend  now  that  the  notice 
of  motion  was  of  no  effect  because  it  was  indefinite  as  to  the 
time  when  the  motion  would  be  presented.    We  think  that 
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the  notice  was  a  good  notice  bringing  on  the  motion  for  the 
first  day  of  July,  and  that  the  word  ** Wednesday"  should  be 
disregarded.  The  mention  of  the  particular  day  of  the 
week  was  not  necessary  to  the  notice,  and  a  misstatement  of 
that  day,  where  the  notice  definitely  designated  **the  1st  day 
of  July,  1918/'  was,  to  our  minds,  immaterial. 

[2]  The  further  point  is  presented  that  because  the  su- 
perior court  by  an  arrangement  of  its  law  and  motion  cal- 
endar segregated  causes  and  that  under  such  manner  of 
segregation  the  clerk  placed  the  motion  on  the  calendar  for 
11  A.  M.,  instead  of  10  A.  M.,  as  designated  in  the  notice, 
made  its  action  on  the  motion  of  no  effect.  There  appears 
to  be  no  merit  in  that  contention.  The  segregation  referred 
to  was  made  by  the  clerk  after  the  notice  of  motion  was 
given,  and  the  rule  did  not  require  attorneys  to  ascertain 
in  advance  the  particular  hour  of  the  day  at  which  motions 
noticed  to  be  heard  would  be  called.  A  notice  that  a  motion 
would  be  heard  at  10  A.  M.  would  be  sufficient  notice  to 
bring  the  opposite  party  into  court  at  that  time,  and  if  there 
was  any  postponement  of  the  hearing  under  rule  of  court, 
he  would  be  bound  to  ascertain  that  fact.  No  question  is 
made  at  all  as  to  the  sufficiency  of  the  showing  upon  the 
application  to  set  aside  the  default  and  judgment 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  2802.    Second  Appellate  District,  Diyision  One. — ^April  28, 

1920.] 

THE  PEOPLE,  Respondent,  v,  CITY  OP  SAN  BERNAR- 
DINO (a  Municipal  Corporation),  Appellant. 

[1]  Statb  Poison  Act—Disposition  or  Fines— Law  Appuoablb. — 
The  state  Poison  Act,  being  a  general  statute,  enacted  by  the 
legislature,  and  the  offenses  defined  therein  being  state  offensea — 
in  other  words,  offenses  which,  in  their  commission  or  panishmeut, 
are  not  limited  to  the  confines  of  any  municipality — proviaion 
therein  relating  to  the  disposition  of  fines  collected  under  its  pro- 
visions and  not  the  provision  contained  in  a  freeholders'  charter 
of  a  given  municipulity,  is  of  superior  effect  and  muat  controL 
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[2]  Id.— SxjpnciKNCT  of  Title.— An  act  entitled,  "An  act  to  regulate 
the  sale  of  poisons  in  the  state  of  California,  and  providing  a 
penalty  for  the  Tiolation  thereof,'^  satisfies  the  requirement  of  the 
constitution  as  to  its  title. 

[3]  Id.— Action  to  Becoteb  Pekcxktaos  of  Pinm  — Nature  of  — 
Statute  of  Limitations. — An  action  bj  the  state  against  a  city 
to  recover  seventy-five  per  cent  of  certain  fines  imposed  upon  de- 
fendants in  the  police  courts  of  that  city  after  conviction  therein 
of  violations  of  the  state  Poison  Act  is  one  upon  a  liability  created 
by  statute,  as  to  which  the  three-year  statute  of  limitations  is 
applicable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    H.  T.  Dewhirst,  Judge.      Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Guthrie  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Schweitzer  &  Hutton  and 
O.  B.  Blanckenburg  for  Respondent. 

JAMES,  J. — ^Plaintiff  sued  to  recover  seventy-five  per 
cent  of  certain  fines  imposed  upon  defendants  in  the  police 
court  of  the  city  of  San  Bernardino  after  conviction  of  viola- 
tions of  the  state  Poison  Act.  Judgment  was  entered  agree- 
able to  the  prayer  of  the  complaint  and  defendant  appealed 
therefrom.    The  appeal  is  presented  on  the  judgment-roll. 

[1]  The  main  contention  of  appellant  is  that  by  reason 
of  provisions  of  the  freeholders'  charter,  under  which  de- 
fendant city  is  organized,  all  fines  collected  in  the  police 
court  are  required  to  be  paid  into  the  city  treasury  for  the 
benefit  of  the  city;  that  the  provisions  of  the  state  Poison 
Act  in  conflict  therewith  are  null  and  void.  This  argument 
is  based  upon  the  assumption  that,  in  the  prosecutions  men- 
tioned, the  collection  of  fines  and  the  disposition  thereof  is  a 
municipal  affair,  and  that  the  charter  provisions  affecting 
the  matter  are,  therefore,  of  conclusive  effect.  (Sees.  6 
and  8,  art.  XI,  Const.)  The  Poison  Act  is  a  general 
statute,  enacted  by  the  legislature  (see  Act  2724,  Deer- 
ing's  Oen.  Laws),  and  the  offenses  defiined  therein  may  be 
designated  as  state  offenses — in  other  words,  offenses  which, 
in  their    commission,  are    not    limited  to    the    confines  of 
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any  municipality.  The  entire  subject  matter  of  the  act  re- 
lates in  no  manner  to  ** municipal  affairs."  Upon  the  gen- 
eral subject  of  what  is  included  within  that  term,  see  Frag^ 
ley  V.  Phelan,  126  Cal.  383,  [58  Pac.  923].  In  Roberts  v. 
Police  Court,  148  Cal.  131,  [82  Pac.  838],  it  was  said,  in 
the  concurring  opinion:  **The  jurisdiction  of  offenses  de- 
fined by  state  law  must  be  regulated  by  general  state  law, 
and  such  regulations  cannot  be  altered  or  qualified  by  any 
provision  of  a  freeholders'  charter.  The  trial  and  punish- 
ment of  offenses  defined  by  the  laws  of  the  state  is  not  a 
municipal  affair.  Jurisdiction  of  such  offenses  may  be  con« 
ferred  upon  police  courts  by  act  of  the  legislature,  but  can- 
not be  conferred  by  special  freeholders'  charter,  and  cer- 
tainly not  in  a  manner  which  will  impair  the  operation  of 
general  laws."  In  Fleming  v.  Hance,  153  Cal.  162,  [94  Pac. 
620],  it  was  held  that  the  matter  of  the  prosecution  of  state 
offenses  in  police  courts  was  not  a  municipal  affair,  and  in 
touching  upon  the  question  of  the  disposition  of  fines  col- 
lected in  such  cases,  the  court  said:  "The  legislature  was 
not  bound  to  turn  this  source  of  revenue  over  to  the  city; 
but  its  doing  so  did  not  authorize  it  to  compel  the  city  to 
pay  expenses  not  properly  chargeable  to  it."  If  the  general 
statute  had  been  silent  upon  the  subject  of  the  disposition  of 
fines  collected  under  its  provisions,  then  it  might,  with  rea- 
son, be  held  that  the  charter  provision  giving  general  direc- 
tion as  to  the  disposition  of  all  fines  collected  in  the  police 
court  would  be  operative.  The  statute,  however,  designates 
specifically  that  the  fines  shall  be  apportioned,  twenty-five 
per  cent  to  the  city  and  seventy-five  per  cent  to  the  state 
board  of  pharmacy;  and  this  provision  relating,  as  it  does, 
to  a  state  affair,  one  in  which  the  people  generally  are  inter- 
ested, is  of  superior  effect  and  must  control. 

[2]  The  second  proposition  made  by  appellant  is  that 
the  title  of  the  poison  act  does  not  satisfy  the  requirement 
of  the  constitution,  in  that  it  is  not  suflSciently  expressive  of 
the  contents  of  the  act.  The  act  is  entitled,  '*An  act  to 
regulate  the  sale  of  poisons  in  the  state  of  California,  and 
providing  a  penalty  for  the  violation  thereof,"  and  we  think 
is  sufficient,  under  the  decisions  made  in  Ex  parte  Lid- 
dell,  93  Cal.  633,  [29  Pac.  251],  and  Matter  of  Yun  Quong, 
159  Cal.  508,  [Ann.  Cas.  1912C,  969,  114  Pac.  835]. 
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[3]  Appellant's  last  point  is  that  the  demand  for  re- 
covery of  certain  fines  was  barred  by  the  provisions  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure — the  two-year  stat- 
ute. Counsel's  position  as  to  this  defense  would  be  correct 
if  the  two-year  statute  applied.  However,  we  are  of  the 
opinion  that  the  three-year  statute  is  the  one  to  be  considered 
(Code  Civ.  Proc,  sec.  338),  and  that  the  action  is  one  upon 
a  liability  created  by  statute,  rather  than  upon  the  obliga- 
tion specified  in  section  339. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  3442.    First  Appellate  Diatrict,  Division  Two.— April  28, 

1920.] 

MARGARET  CATHERINE  DOLAN,  Petitioner,  v. 
SUPERIOR  COURT  OF  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO  et  al.,  Respondents. 

[1]  Judgments — Motion  to  Vacate — Gbounds. — A  motion  to  vacate  a 
judgment  on  the  ground  that  the  conclusions  of  law  are  not  con- 
sistent with,  nor  supported  by,  the  findings  is  permissible  under 
sections  663  and  663a  of  the  Code  of  Civil  Procedure. 

[2]  Id. — Entey  Thbouoh  Inadvibtence— Belief. — Relief  from  judg- 
ments entered  through  inadvertence,  surprise,  or  excusable  neglect 
must  be  sought  by  a  motion  made  under  section  473  of  the  Code 
of  Civil  Procedure. 

[3]  Id. — Omission  to  Enter  Obdeb — Entry  Nunc  Pro  Tunc— Where 
an  order  is  made  submitting  a  motion  for  a  new  trial  but,  through 
inadvertence,  such  order  is  not  entered,  the  court  has  the  power, 
at  a  later  date,  to  order  that  the  entry  of  the  order  submitting 
such  motion  be  then  entered  nunc  pro  tuiio,  as  of  the  previous 
date. 

[4]  Id. — New  Trial— Denial  by  Lapse  of  Time — Subsequent  Order 
Void. — The  failure  of  the  court  to  determine  a  motion  for  a  new 
trial  within  three  months  after  notice  of  entry  of  judgment  has 
the  effect  of  a  denial  of  the  motion,  and  an  order  of  the  court 
thereafter  made  purporting  to  grant  a  new  trial  on  certain  issues 
is  beyond  the  jurisdiction  of  the  court  and  void. 

[5]  Id* — Order  Vacating  Judgment— Review  on  Appeal — Power  of 
Trial  Court  to  Vacate. — Assuming  the  validity  of  an  order  set- 
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ting  aside  a  judgment  in  part,  it  is  snbjeet  onlj  to  be  set  aside  on 
appeal  or  under  proper  proceedings  under  section  473  of  the  Code 
of  Civil  Procedure.  The  trial  court  has  not  the  power,  of  its  own 
motion  and  without  notice  to  the  parties  affected,  to  make  a  sec- 
ond order  vacating  such  first  order,  even  though  the  latter  order 
was  inadvertently  made. 

[6]  Id. — Motion  to  Vacatb — Poweb  of  Court — Entry  of  New  Judg- 
ment.— On  a  motion  under  sections  663  and  663a  of  the  Code  of 
Civil  Procedure,  the  only  order  within  the  power  of  the  court  is 
one  setting  aside  the  judgment  and  directing  as  a  part  of  the 
same  order  the  entry  of  another  judgment.  It  is  from  such  an 
order  only  that  an  appeal  is  provided.  An  order  merely  setting 
aside  the  judgment  and  leaving  the  case  undetermined  is  void,  and 
not  merely  erroneous. 

[7]  Id. — ^VoiD  Ordeb  Setting  Aside — Powib  of  Court  to  Vacate. — A 
trial  court  may,  of  its  own  motion  and  without  notice  to  the  par- 
ties affected,  make  an  order  vacating  a  previous  order,  made  on  a 
motion  under  sections  663  and  663a  of  the  Code  of  Civil  Procedure, 
purporting  to  set  aside  a  judgment  in  part,  where  the  latter  order 
did  not  direct  what  judgment  should  be  entered. 

PROCEEDING  in  Certiorari  to  review  an  order  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
George  A.  Sturtevant,  Judge,  granting  a  new  trial  and  an 
order  vacating  the  judgment.    Orders  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Baine  Ewell  for  Petitioner. 

Jos.  L.  Taaffe  for  Respondents. 

BRITTAIN,  J.— The  petitioner,  wife  of  William  Lawrence 
Dolan,  joined  as  one  of  the  respondents  here,  was  granted  an 
interlocutory  decree  of  divorce  on  the  ground  of  extreme 
cruelty.  By  the  decree  certain  provision  was  made  for 
the  maintenance  of  four  minor  children  and  certain 
community  property  was  set  aside  to  the  wife.  The  de- 
cree also  determined  that  other  real  property,  the  title  to 
which  it  is  averred  stood  of  record  in  the  name  of  the  wife, 
was  her  separate  property.  The  decree  was  made  and  en- 
tered on  November  14,  1919,  and  thereafter  on  November  28, 
1919,  notice  of  motion  for  new  trial  was  served  and  filed. 
[1]     On  the  same  day  a  single  notice  of  motion  to  vacate  the 
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judgment  was  served.  Two  grounds  were  specified,  the 
first  being  that  the  conclusions  of  law  were  not  consistent 
with,  nor  supported  by,  the  findings;  and  the  second,  that 
the  findings  were  signed  inadvertently  in  that  they  were  not 
first  presented  to  the  defendant  or  his  counsel.  A  motion 
to  vacate  the  judgment,  based  on  the  first  ground,  was  per- 
missible under  sections  663  and  663a  of  the  Code  of  Civil 
Procedure.  Those  sections  do  not  provide  for  setting  aside 
a  judgment  on  the  ground  of  inadvertence.  [2]  Relief 
from  judgments  entered  through  inadvertence,  surprise,  or 
excusable  neglect  must  be  sought  by  a  motion  made  under 
section  473  of  the  Code  of  Civil  Procedure.  The  record  here 
does  not  show  what  the  moving  papers  were  nor  what  show- 
ing was  made  when  the  motions  were  presented. 

Both  motions,  together  with  a  cross-motion  for  additional 
attorney's  fees,  were  presented  to  the  court  on  January  30, 
1920,  the  case  having  been  transferred  from  the  department 
of  the  superior  court  in  San  Francisco  where  it  was  first 
tried  to  another  department  presided  over  by  a  different 
judge. 

The  minute  order  made  on  January  30,  1920,  did  not 
mention  the  presentation  or  submission  of  the  defendant's 
motion  for  a  new  trial.  It  stated  that  the  defendant's  mo- 
tion to  vacate  the  judgment  was  submitted  and  taken  under 
consideration  and  that  the  plaintiff's  motion  for  counsel  fees 
was  similarly  submitted.  On  February  13,  1920,  a  minute 
entry  was  made.  It  recited  that  the  court  having  considered 
and  being  fully  advised  concerning  defendant's  motion  to 
vacate  the  judgment  it  is  ordered  that  the  motion  be  granted 
as  to  the  property  rights  of  the  parties.  If  the  court  had 
considered  that  motion  as  one  made  pursuant  to  section  473 
of  the  Code  of  Civil  Procedure  on  the  ground  of  inadvert- 
ence in  the  signing  of  the  findings,  the  order  would  neces- 
sarily have  set  aside  the  entire  judgment.  Since  it  was  lim- 
ited to  that  portion  of  the  judgment  relating  to  the  property 
rights,  it  must  have  been  considered  by  the  trial  court  as 
having  been  made  under  sections  663  and  663a  of  the  Code 
of  Civil  Procedure.  It  is  to  be  noted  that  this  order  did  not 
direct  the  entry  of  any  other  judgment.  It  was  also  ordered 
that  plaintiff's  motion  for  counsel  fees  be  denied.  There 
was  no  reference  to  the  motion  for  new  triaL 
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On  February  25,  1920,  two  minute  orders  were  made, 
the  first  reading:  **It  appearing  to  the  satisfaction  of  the 
court  that  the  order  heretofore  made  herein  on  the  thirtieth 
day  of  January,  1920,  to  wit:  Submitting  the  defendant's 
motion  for  a  new  trial  having  been  inadvertently  not  en- 
tered, it  is  by  the  court  ordered  that  the  entry  of  said  order 
be  made  this  day  nunc  pro  tunc,  as  of  the  thirtieth  day  of 
January,  1920.  And  it  is  further  ordered  that  said  de- 
fendant's motion  for  a  new  trial  be,  and  the  same  is  hereby, 
granted  as  to  the  property  rights  of  the  said  parties  to  the 
said  action,  otherwise  said  defendant's  motion  stands  denied, 
and  it  is  further  ordered  that  said  order  be  entered  this  day 
nunc  pro  tunc  as  of  February  13,  1920." 

[3]  The  first  clause  of  this  order  was  clearly  within  the 
power  of  the  court,  which  may  always  correct  its  minutes 
so  that  they  shall  speak  the  truth.  (Oaroutte  v.  Haley,  104 
Cal.  497,  [38  Pac.  194].)  Assuming  that  there  was  a  mere 
ministerial  inadvertence  in  omitting  the  order  of  submission 
of  the  motion  for  a  new  trial,  it  does  not  appear  that  the 
judicial  function  of  determining  that  motion  was  exercised 
in  any  way  until  February  25,  1920.  [4]  This  was  more 
than  three  months  after  the  service  of  notice  of  the  entry 
of  the  judgment  on  November  19,  1919.  The  failure  of  the 
court  to  determine  the  motion  for  a  new  trial  before  the  expi- 
ration of  the  statutory  period  had  the  effect  of  a  denial  of  the 
motion.  (Code  Civil  Proc,  sec.  660;  Estate  of  Waters,  181 
Cal.  584,  [185  Pac.  951] ;  San  Francisco  etc.  Rys.  v.  Superior 
Court,  172  Cal.  544,  [157  Pac.  604].)  It  is  stated  in  the 
affidavit  of  the  attorney  for  the  respondent  Dolan  that  on 
February  13,  1920,  the  court  made  and  gave  its  order  grant* 
ing  the  motion  for  a  new  trial  as  to  the  property  rights  of 
the  parties.  This  statement  contradicts  the  order  of  Febru- 
ary 25th.  If  the  trial  court  in  fact  made  the  order  grant- 
ing the  new  trial  on  February  13th  and  by  the  later  order 
sought  only  to  correct  the  inadvertence  of  the  clerk,  it  would 
no  doubt  have  said  so  as  it  did  in  regard  to  the  order  of 
submission,  and  it  would  not  in  terms  and  by  the  most  apt 
language  have  made  a  new  order  granting  a  new  trial  nor 
ordered  the  new  order  to  be  entered  nunc  pro  tunc.  On 
certiarari  this  court  is  bound  by  the  record,  particularly 
when,  as  here,  the  respondent  court  and  judge  stand  upon  it. 
{City  of  Los  Angeles  v.  Young,  118  Cal.  295,  [62  Am.  St, 
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Rep.  234,  50  Pac.  534] ;  Borchard  v.  Board  of  Supervisors, 
144  Cal.  14,  [77  Pac.  708].)  Upon  the  record  before  this 
court  it  is  concluded  that  the  order  of  February  25th  in 
so  far  as  it  purported  to  grant  a  new  trial  on  certain  issues 
was  beyond  the  jurisdiction  of  the  superior  court  and  void. 
The  motion  for  a  new  trial  was  terminated  by  the  expiration 
of  the  time  limited  for  its  consideration. 

What  has  been  said  concerning  the  ineffectiveness  of  the 
a£Sdavit  to  contradict  the  record  certified  gains  force  in 
considering  the  effect  of  another  order  made  on  February 
25th.  It  is  as  follows:  ''It  appearing  to  the  satisfaction  of 
the  court  that  the  order  heretofore  made  and  entered  on 
the  13th  day  of  February,  1920,  to  wit:  Granting  the  de- 
fendant's motion  for  an  order  vacating  the  judgment  and 
decree  heretofore  entered  herein  and  based  on  the  findings 
of  fact  made  by  said  court,  as  to  the  property  rights,  having 
been  inadvertently  made,  it  ia  by  the  court  ordered  that 
said  order  be  and  the  same  is  hereby  vacated  and  set  aside, 
and  it  is  further  ordered  that  said  defendant's  motion  .  .  . 
be  and  the  same  is  hereby  denied,  and  it  is  further  ordered 
that  said  order  be  entered  this  day  nunc  pro  tunc  as  of  Feb- 
ruary 13,  1920."  A  reading  of  this  order  in  connection  with 
the  order  purporting  to  grant  a  new  trial  can  leave  no 
doubt  upon  the  question  concerning  what  orders  were  made 
on  February  13th,  nor  that  when  the  court  reconsidered 
them  on  February  25th  the  judge  concluded  and  quite  clearly 
stated  that  he  made  the  order  vacating  the  judgment  and 
did  not  make  the  order  granting  a  new  trial  on  February 
13th,  although  he  may  have  intended  to  do  just  what  he 
attempted  to  do  on  February  25th. 

Because  of  the  action  of  the  trial  court  in  making  the 
order  purporting  to  vacate  the  order  setting  aside  the  judg- 
ment in  part,  it  is  deemed  proper  for  the  information  of  the 
trial  court  and  of  counsel  to  state  the  views  of  this  court  in 
regard  thereto,  in  order  that  there  may  be  no  misconception 
of  the  effect  of  this  decision.  The  second  order  purporting 
to  set  aside  the  order  vacating  the  judgment  was  invalid  if 
the  first  order  be  considered  as  having  any  effect.  [6]  As- 
suming the  validity  of  the  first  order,  it  was  subject  only  to 
be  set  aside  on  appeal  or  under  proper  proceedings  under 
section  473  of  the  Code  of  Civil  Procedure.  After  a  court 
has  acted  judicially  it  may  not  seek  to  correct  its  own  errors 
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by  changing  its  judgments  and  orders  without  notice  to  the 
parties  aflfected.  Such  action  would  very  shortly  deprive  all 
judgments  of  their  character  of  finality.  {Lang  v.  Superior 
Court,  71  Cal.  491,  [12  Pac.  306,  416]  ;  Carpenter  v.  Superior 
Court,  75  Cal.  596,  [19  Pac.  174] ;  Eoltum  v.  Qrief,  144  Cal. 
521,  [78  Pac.  11] ;  United  Railroads  v.  Superior  Court,  170 
Cal.  760,  [Ann.  Cas.  1916E,  199,  151  Pac.  129] ;  Oill  v.  Pep- 
pin,  41  Cal.  App.  487,  [182  Pac.  815].)  If  the  order  was 
improvidently  made,  upon  a  proper  showing  and  on  notice 
it  may  be  set  aside,  but  the  court  cannot  without  notice  and 
upon  no  showing  justify  a  review  of  its  own  judicial  act  by 
a  mere  recital  that  it  made  the  first  order  inadvertently. 
In  this  case  there  does  not  appear  to  have  been  either  noti(*« 
given  the  petitioner  of  the  contemplated  action  of  the  court 
or  any  showing  of  inadvertence  other  than  that  the  trial 
court  determined  on  second  thought  that  it  was  in  error 
when  it  first  acted.  If  the  first  order  was  a  valid  exercise 
of  the  power  of  the  court,  under  section  663  of  the  Code  of 
Civil  Procedure  the  second  order  was  beyond  the  jurisdiction 
of  the  court. 

The  validity  of  the  order  vacating  the  judgment  depends 
upon  whether  or  not  it  is  within  the  powers  defined  in  sec- 
tions 663  and  663a  of  the  Code  of  Civil  Procedure.  With- 
out the  decision  it  is  impossible  to  determine  whether  this 
objection  to  the  judgment  was  well  taken  or  not,  and  in 
support  of  the  action  of  the  trial  judge,  for  the  present  pur- 
pose it  must  be  assumed  that  it  was.  It  does  not  follow 
however,  that  the  order  vacating  the  judgment  was  within 
the  jurisdiction  of  the  trial  court.  Section  663  of  the  Code 
of  Civil  Procedure  provides  that  a  judgment  may  be  set 
aside  and  another  and  different  judgment  entered  when  the 
findings  do  not  support  the  conclusions  of  law,  and,  that 
when  the  judgment  is  set  aside,  the  conclusions  of  law  shall 
be  amended  and  corrected.  (Code  Civ.  Proc,  sec.  663.) 
The  notice  of  motion  is  required  to  specify  the  particulars 
in  which  the  conclusions  of  law  are  not  consistent  with  the 
findings,  and  an  order  granting  the  motion  may  be  reviewed 
on  appeal.  (Code  Civ.  Proc,  sec.  663a.)  These  code  provi- 
sions are  consistent  with  the  rule  that  litigation  must  not 
be  piecemeal.  If  the  original  judgment  is  correct,  the  party 
in  whose  favor  it  was  is  entitled  to  have  it  enforced,  and,  if 
it  is  not  supported  by  the  findings,  the  other  party  is  entitled 
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to  have  another  and  correct  judgment  entered.  In  either 
case  the  loser  is  given  the  right  of  appeal.  The  code  sections 
do  not  permit  two  motions  to  be  made,  nor  two  orders,  one 
setting  aside  the  judgment  and  another  at  a  later  day 
directing  the  entry  of  a  different  judgment.  [6]  If  on  the 
motion  it  appears  to  the  court  that  the  findings  require  the 
judgment  to  be  set  aside,  it  must  also  appear  what  conclu- 
sions of  law  should  be  made  on  the  facts,  and  the  only  order 
within  the  power  of  the  court  under  these  circumstances  is 
one  setting  aside  the  judgment  and  directing  as  a  part  of  the 
same  order  the  entry  of  another  judgment.  It  is  from  such 
an  order  only  that  an  appeal  is  provided.  An  order  merely 
setting  aside  the  judgment  and  leaving  the  cajBe  undeter- 
mined is  void  and  not  merely  erroneous.  Any  other  rule 
might  lead  to  interminable  delays  and  the  loss  of  important 
rights  by  litigants.  On  such  a  motion  the  court  has  no  power 
to  consider  or  determine  any  matter  except  what  judgment 
should  be  entered  upon  the  facts  as  found.  {Stvifi  v.  Occu 
denial  etc.  Co.,  141  Cal.  166,  [74  Pac.  700] ;  DaMberg  v. 
Oirsch,  157  Cal.  325,  [107  Pac.  616] ;  Hole  v.  Takekawa,  165 
Cal.  372,  [142  Pac.  445].)  [7]  A  void  order  may  be  swept 
aside  whenever  it  comes  before  a  court,  and  the  order  vacat- 
ing the  judgment  without  directing  what  judgment  should  be 
entered  was  such  an  order.  Upon  the  present  state  of  the 
record  the  original  judgment  stands  unaffected  by  the  subse- 
quent proceedings,  unless  it  be  modified  or  set  aside  on  ap- 
peal or  in  some  other  way  permitted  by  the  statutes. 

The  order  granting  the  new  trial  and  the  order  vacating 
the  judgment  respectively  are  annulled. 

Langdon,  P.  J.,  concurred. 

Nourse,  J.,  having  rendered  the  judprment  attacked  in  the 
proceeding  herein  reviewed,  did  not  participate  in  the  de- 
cision. 

47Cal.  App.— 16 
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[Civ.  No.  2789.    Second  Appellate  District,  Division  One.— April  28, 

1920.] 

H.  STOTT,  Respondent,  v.  THE  SOUTHERN  SIERRAS 
POWER  COMPANY  (a  Corporation),  Appellant. 

[1]  Negligence — Prima  Facie  Presumption — Bxtbden  of  Proof. — The 
presumption  which  in  certain  cases  is  available  to  a  plaintiff  as 
showing,  prima  facie,  negligence  on  the  part  of  a  defendant,  is 
one  which  in  its  practicable  application  results  only  in  shifting  the 
burden  of  proof,  and  in  cases  where  the  bare  circumstances  of  an 
occurrence,  as  to  the  cause  of  which  negligence  is  charged,  are 
shown,  if  the  defendant  hj  uncontradicted  evidence  clearly  shows 
that  he  has  used  the  degree  of  care  required  of  him  in  the  cir- 
cumstances, the  plaintiff  must  fail  of  recovery. 

[2]  Id. — Electric  Corporations — ^Degree  of  Care  Required. — Persons 
engaged  in  the  business  of  supplying  electric  current,  the  agency 
involved  being  a  dangerous  one,  are  required  to  use  great  care  to 
see  that  injury  to  others  is  not  caused  thereby. 

[8]  Id. — Exercise  of  Proper  Care — ^When  Question  of  Law — Case 
AT  Bar — Evidence. — The  question  whether  a  company  engaged  in 
the  business  of  supplying  electric  current  discharged  its  obligation 
by  properly  constructing.  Installing,  and  inspecting  its  power  line 
becomes  a  matter  of  law  wherever  the  facts  are  clearly  settled  and 
the  course  which  common  prudence  dictates  can  be  readily  dis- 
cerned; and  in  this  action  for  damages  suffered  by  plaintiff  be- 
cause of  the  burning  of  certain  hay,  the  fire  having  been  caused 
by  a  *'short"  due  to  the  cracking  or  puncturing  of  certain  insula- 
tors on  defendant's  power  line,  the  evidence  was  clear  and  satis- 
factory to  the  point  that  defendant  had  used  that  degree  of  care 
required  of  it  in  the  circumstances. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

1.  Presumption  of  negligence  from  nceident  or  injury,  notes,  43 
Am.  B«iy^.  73;  6  Am.  St.  Sep.  792;  113  Am.  St.  Sep.  986. 

Applicability  of  res  ipsa  loquitur  doctrine  to  accidents  on  private 
property  due  to  escape  of  electricity  from  disordered  electrical  ap- 
pliances, notes,  22  L.  B.  A.  (N.  8.)   11S3;  32  L.  B.  A.  (N.  S.)  848. 

£.     Duties   and  liabilities   of   electric   corporations,   note,   100 
m,  Kep.  515. 
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Issac  B.  Potter,  Newman  Jones  and  Henry  W.  Coil  for 
Appellant. 

McNabb  &  Hodge  for  Respondent. 

JAMES,  J. — Appeal  by  defendant.  Plaintiflf  was  awarded 
judgment  in  the  sum  of  five  hundred  dollars  as  damages 
which  he  alleged  he  had  suffered  because  of  the  burning  of 
a  lot  of  hay.  The  burning  of  the  hay  was  caused  by  fire 
which  originated  on  a  pole  belonging  to  the  defendant  cor- 
poration, which  pole  held  wires  carrying  high  voltage  of 
electricity.  Fire  was  communicated  from  the  pole  to  some 
dry  grass  and  spread  for  a  distance  of  perhaps  half  a  mile, 
finally  igniting  the  hay  of  the  plaintiff.  The  fire  was  caused 
at  the  pole  by  a  short  circuit.  Two  insulators,  which  sus- 
tained one  of  the  wires,  which  wire  was  carrying  thirty- 
three  thousand  volts  of  current,  broke  down,  and  the  cur- 
rent, in  its  course  to  the  ground  and  in  overcoming  the 
resistance  offered  by  the  pole,  ignited  the  top  of  the  latter. 
The  wire  did  not  fall  to  the  ground,  but  remained  suspended. 
Sparks  from  the  burning  pole  were  blown  to  the  dry  grass, 
with  the  result  first  indicated.  The  record  shows  no  dispute 
to  have  been  made  as  to  the  facts.  Plaintiff  on  his  part 
opened  his  case  by  showing  the  bare  facts  as  to  the  causing 
of  the  fire  and  the  amount  of  damage  done.  He  called,  as 
one  of  his  witnesses,  the  superintendent  of  the  defendant 
company,  who  testified  on  direct  examination  as  to  the  wire 
construction  at  the  pole  which  was  burned.  On  cross-ex- 
amination the  witness  was  asked  many  questions  relative  to 
the  care  used  in  guarding  against  occurrences  of  the 
kind  complained  of;  aud  at  the  conclusion  of  plaintiff's 
evidence  a  motion  for  judgment  of  nonsuit  was  made  by  de- 
fendant and  denied  by  the  court.  One  of  the  complaints 
here  is  that  the  court  erred  in  denying  this  motion,  because, 
as  urged,  the  plaintiff  had  failed  to  establish  any  negligence 
on  the  part  of  the  defendant.  As  the  substance  of  all  the 
evidence  is  before  us  and  the  case  presented  is  one  where  no 
actual  conflict  of  testimony  appeared,  the  question  as  to 
whether  the  court  erred  in  its  ruling  on  the  motion  for  non- 
suit need  not  be  separately  considered.  The  important  point 
in  this  appeal  is  as  to  whether  upon  the  whole  evidence  such 
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a  case  was  presented  as  authorized  the  court  to  make  the 
findings  and  enter  the  judgment  appealed  from. 

[1]  Before  entering  into  a  more  detailed  statement  of 
the  particular  facts  shown  in  evidence,  it  may  be  stated  that 
the  position  of  respondent  is  that,  having  shown  the  circum- 
stances attending  the  burning  of  the  pole  and  the  igniting  of 
the  grass  and  hay,  he  established,  under  the  res  ipsa  loquitur 
rule,  a  prima  facie  case,  and  that  the  evidence  of  the  defend- 
ant as  to  the  care  used  in  constructing  and  maintaining  the 
defendant's  lines  furnished  a  case  which  should  be  consid- 
ered as  one  presenting  a  conflict,  and  hence  one  which  the 
trial  court  had  the  sole  province  of  determining  on  the  facts. 
Such  is  not  the  law  as  we  understand  it.  The  presumption 
which  in  certain  cases  is  available  to  a  plaintiff  as  showing, 
prima  facie,  negligence  on  the  part  of  a  defendant  is  one 
which  in  its  practical  application  results  only  in  shifting  the 
burden  of  proof.  "When  a  thing  which  causes  injury  is 
shown  to  be  under  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  management  use 
proper  care,  it  afl^ords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident  arose 
from  a  want  of  care."  (Shearman  &  Redfield  on  Negli- 
gence, 6th  ed.,  sec.  59.)  So  in  cases  where  the  bare  circum- 
stances of  an  occurrence  as  to  the  cause  of  which  negligence 
is  charged  are  shown,  if  a  defendant  by  uncontradicted  evi- 
dence clearly  shows  that  he  has  used  the  degree  of  care 
required  of  him  in  the  circumstances,  the  plaintiff  must  fail 
of  recovery.  [2]  In  the  first  place,  we  think  that  it  is  now 
well  established  that  persons  engaged  in  the  business  of  sup- 
plying electric  current,  the  agency  involved  being  a  danger- 
ous one,  are  required  to  use  great  care  to  see  that  injury  to 
others  is  not  caused  thereby.  (Keasbey  on  Electric  Wires, 
2d.  ed.,  sec  241.)  To  say  that  the  care  required  to  be  used  is 
proportionate  to  the  dangerous  agency  being  handled  is  to 
merely  state  the  requirement  in  different  terms.  [3]  The 
question  we  ultimately  reach  in  this  case,  and  the  question 
determinative  of  this  appeal,  is  as  to  whether  the  defendant 
established  by  its  evidence  that  it  had  discharged  its  obliga- 
tion by  properly  constructing,  installing,  and  inspecting  its 
power  line.  The  question  becomes  a  matter  of  law  wherever 
the  facts  are  clearly  settled  and  ''the  course  which  common 
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prudence  dictates  can  be  readily  discerned."  {Van  Praag  v. 
Gale,  107  Cal.  438,  [40  Pac.  555].)  The  following  cases  are 
also  in  point :  Davis  v.  California  Street  Cable  Ry.  Co.,  105 
CaL  131,  [38  Pac.  647] ;  Herbert  v.  Southern  Pac.  Co.,  121 
Cal.  227,  [53  Pac.  651] ;  Fernandes  v.  Sacramento  City  By. 
Co.,  52  Cal.  45.  Conversely  stated,  the  rule  is  that  if,  upon 
uncontroverted  facts,  reasonable  deductions  are  suggested, 
both  in  the  affirmative  and  negative  of  the  question,  then 
the  decision  of  the  court  or  jury  must  be  taken  as  final.  We 
are  of  opinion  that  the  evidence  in  this  case  was  clear 
and  satisfactory  to  the  point  that  the  defendant  had  used 
that  degree  of  care  required  of  it  in  the  circumstances,  and 
that  the  judgment  entered  was  erroneous.  It  was  shown  in 
evidence  that  the  "short"  which  caused  the  fire  was  occa- 
sioned by  the  cracking  or  puncturing  of  two  insulators 
mounted  in  series,  one  of  which  was  attached  to  the  pole 
and  the  other  to  the  end  of  the  current  wire.  The  insulators 
were  called  strain  insulators,  and  a  loop  wire  was  used  to 
conduct  the  current  over  the  pole  and  to  the  continuing 
wire  on  the  other  side,  which  was  in  like  manner  supported. 
These  two  particular  insulators  had  been  in  use  for  at  least 
four  years.  The  testimony  of  the  defendant  was  that  they 
were  the  best  known  in  the  market,  ''the  best  that  money 
could  buy,"  and  were  those  commonly  and  generally  used  by 
power  companies;  that  the  individual  insulator  had  been 
tested  to  carry  several  times  the  voltage  being  conducted  in 
the  wires  at  the  time ;  that  a  patrolman  was  employed  by  the 
company  whose  business  it  was  to  constantly  patrol  the 
power  lines,  and  that  he  had  traversed  this  line  about  four 
days  before  the  ''short"  occurred;  that  he  had  not  mounted 
the  pole  to  inspect  the  insulators,  but  observed  them  from 
the  ground  to  find  whether  they  had  become  nicked  or  the 
wires  loosened;  that  when  any  such  defects  were  discovered 
report  was  immediately  made;  that  insulators  sometimes 
break  down  in  the  manner  that  the  particular  insulators  here 
used  did,  and  the  current  become  shorted;  that  if  an  insu- 
lator cracked,  the  current  would  short;  that  it  was  im- 
practicable to  take  down  insulators  and  test  them,  because 
the  current  would  have  to  be  shut  off  from  the  wires  and 
the  business  of  the  company  interrupted  if  such  were  done; 
that  even  though  an  insulator  should  be  taken  off  and  sub- 
jected to  a  special  test,  it  might  crack  within  thirty  seconds 
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after  being  replaced  upon  the  pole;  that  the  fact  that  the 
particular  insulators  had  remained  in  service  four  years 
would  be  an  indication  that  they  were  originally  sound  and 
sufficient  in  insulating  properties;  that  when  the  ** short" 
occurred  which  caused  the  fire  the  superintendent  had  almost 
immediate  notice  of  it  by  the  cessation  of  power  on  the  line, 
and  that  the  defect  was  found  and  remedied  as  soon  as  pos- 
sible thereafter.  The  expert  witness  of  the  defendant  testi- 
fied that  temperature  changes  would  sometimes  crack  insula- 
tors, and  that  the  day  on  which  this  ** short"  occurred  was 
an  unusually  warm  one,  the  thermometer  registering  in  that 
vicinity  about  117  degrees.  The  trial  court  evidently  held 
the  view  that  the  law  imposed  upon  the  defendant  practi- 
cally the  obligation  of  an  insurer,  rather  than  to  use  great 
care.  In  the  opinion  of  the  trial  judge,  which  is  printed 
in  the  record,  the  judge  said:  "And  the  court  is  of  the 
opinion  that  in  the  construction  of  its  pole  line  the  defend- 
ant has  used  the  latest  improved  insulators  and  all  other 
appliances  known  to  the  business  in  which  defendant  is  en- 
gaged. In  fact,  it  appears  from  the  testimony  that  the  de- 
fendant has  exercised  not  only  due  care,  but  the  greatest 
of  care  in  the  construction  of  its  line  of  poles  and  wires  in 
the  vicinity  where  the  fire  occurred."  The  conclusion  in- 
dicated by  the  trial  judge  is  not  in  accord  with  modem  au- 
thority, as  will  be  seen  by  an  examination  of  the  text  in  Mr. 
Keasbey's  work,  above  cited;  we  have  already  stated  the  rule 
in  that  regard.  The  evidence,  to  our  minds,  clearly  estab- 
lishes without  conflict  that  the  defendant  had  discharged  its 
obligation  and  exercised  the  full  degree  of  care  required  of 
it. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  2847.    Second  Appellate  District,  Division  One.— April  28, 

1920.] 

HOGUE-KELLOGG  COMPANY  (a  Corporation),  Respond- 
ent, V.  J.  S.  BAKER,  Appellant. 

[1]  Contracts — Sale  of  Crop  to  be  Grown. — A  valid  contract  may 
be  made  for  the  sale  of  a  crop  to  be  grown  in  the  future  by  the 
vendor  where  such  vendor  possesses  the  land  upon  which  the  crop 
is  to  be  grown. 

[2]  Id.— Construction  or— Passing  of  Title, — A  provision  that  such 
contract  shall  pass  title  and  constitute  an  absolute  sale,  with  a  risk 
on  the  grower  for  loss  or  damage  until  delivery,  will  be  construed 
to  mean  only  that  title  should  be  deemed  to  pass  whenever  the 
produce  becomes  a  growing  crop.  It  ia  competent  for  the  parties 
to  so  contract. 

[3]  Id. — Section  1141,  Civil  Code,  Applied. — Assuming  that  the  pro- 
vision  that  such  contract  should  pass  title  is  void,  it  will  not  viti- 
ate the  main  contractual  obligation  imposed  upon  the  seller,  which 
is  to  grow  and  deliver  the  crop,  but  in  that  case  section  1141  of 
the  Civil  Code,  which  declares  when  title  is  transferred  by  an 
executory  agreement  for  the  sale  of  personal  property,  is  appli- 
cable. 

[4]  Id. — LiAjiiLiTT  OF  Buyer  for  Purchase  Price  —  Mutuality  of 
Contract. — Such  a  contract  requiring  the  seller  to  grow  and  de- 
liver a  certain  crop  is  not  lacking  in  mutuality  where  its  terms 
are  sufficient  to  enable  him,  if  he  produces  a  crop  and  offers  it  to 
the  buyer  and  the  latter  refuses  to  accept  it,  to  enforce  the  term 
of  the  contract  which  provides  for  the  payment  of  the  purchase 
price  agreed  upon. 

[5]  Id. — Action  for  Breach  —  Allegation  of  Damage  —  Value  of 
Crop. — In  an  action  by  the  purchaser  against  the  seller  for  dam- 
ages for  breach  by  the  latter  of  a  contract  to  grow  and  deliver  a 
certain  crop  of  beans,  an  allegation  in  the  complaint  of  the  price 
at  which  the  plaintiff  ''might  have  bought  beans  in  the  market 
at  the  time  delivery  from  defendant  was  due  is  insufficient  as  an 
allegation  of  damage,  as  it  is  not  an  allegation  of  the  valuation  of 
the  beans  to  the  plaintiff  or  the  market  value  thereof. 

[6]  Id- — Pleading  —  Damages  —  SurnciENCY  of  Complaint. — In  such 
an  action,  the  plaintiff,  after  alleging  the  making  of  the  contract, 

1.  Sale  or  mortgage  of  future  and  growing  crops,  notes,  23 
L.  B.  A.  449;  Ifc  B.  A.  1917C,  8. 

4.  Mutuality  of  obligation  where  one  party's  obligation  if  not 
definite  and  certain,  note,  1  L.  B.  A.  (N.  8.)   445« 
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the  terma  thereof,  and  the  breach  committed  by  the  defendant,  is 
not  required  to  plead  the  particulars  as  to  why  and  how  he  has 
been  damaged,  but  may  allege  generally  that  by  reason  of  the 
failure  and  refusal  of  the  defendant  to  grow  and  dellyer  the  crop 
in  question  he  had  been  damaged  in  a  given  sum. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  Ardis  and  W.  S.  Knott  for  Appellant 

Fred  N.  Arnoldy  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  entered  in  favor  of 
the  plaintiff  upon  an  alleged  cause  of  action  for  damages 
arising  because  of  defendant's  failure  to  perform  the  obliga- 
tions imposed  by  written  contract. 

The  case  went  to  judgment  after  answer  and  trial.  The 
only  contention  made  by  appellant,  however,  is  that  the 
court  erred  in  overruling  his  demurrer,  which  was  interposed 
to  the  complaint  of  plaintiff.  It  is  insisted  that  the  com- 
plaint failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  contract  for  the  breach  of  which  plaintiff 
sought  damages  is  set  out  in  the  complaint  and  is  as  follows: 

*'J.  S.  Baker  of  Norwalk,  California,  does  hereby  agree 
to  grow  for  The  Hogue-Kellogg  Company,  of  Ventura,  Cali- 
fornia, 20  acres  of  Henderson  Bush  beans,  to  be  grown 
during  the  farming  season  of  1917,  on  land  situated  near 
Norwalk,  Calif.,  known  as  Baker  ranch,  and  to  deliver  the 
entire  crop  product  thereof.  The  beans  are  to  be  delivered 
as  soon  as  possible  after  threshing,  properly  recleaned,  free 
from  damage  of  any  kind,  in  first-class  shipping  condition, 
sacked  in  new  bean  bags  to  be  even  weighted  and  so  sten- 
ciled, f .  0.  b.  cars  at  Buena  Park,  Calif. 

**The  Hogue-Kellogg  Company  agrees  to  pay  for  said 
beans  on  net  weight  at  $4.25  dollars,  per  hundred  pounds, 
.delivered  f.  o.  b.  cars  at  Buena  Park,  Calif.,  on  or  before 
December  1st,  1917.  And  in  case  delivery  is  not  made 
within  the  final  time  limit,  it  is  optional  with  the  Hogue- 
Kelloo'cr  Company  to  consider  this  contract  in  force  or  to 
cancel  same. 
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''In  case  it  rainsy  damaging  the  beans,  said  beans  shall  be 
haudpieked  and  put  in  the  condition  as  above  stated. 

"It  is  mutually  agreed  that  The  Hogue-Kellogg  Company 
will  sell  seed  beans  for  planting  the  above  acreage  at  the 
rate  of  $4.25  dollars  per  hundred  pounds,  f.  o.  b.  Ventura, 
Calif.,  payment  to  be  made  when  the  crop  is  delivered. 

"This  contract  is  understood  by  both  parties  to  pass  title 
and  constitute  absolute  sale,  but  until  delivery  has  been 
completed  grower  agrees  to  and  does  assume  all  risk  of  loss 
or  damage.  Time  is  the  essence  of  this  contract  and  any 
controversy  arising  under  this  contract  is  to  be  settled  by 
arbitration;  each  party  hereto  to  select  one  arbitrator  and 
the  two  jointly  to  select  a  third,  the  decision  of  a  majority 
of  said  arbitrators  to  be  final  and  binding  on  both  parties." 

Appellant  insists  that  the  contract  was  invalid  because  it 
contemplated  a  completed  sale  of  property  not  in  existence, 
and  that  it  is  void  for  want  of  mutuality.  The  third  point 
made  has  to  do  with  the  sufficiency  of  the  allegations  in  the 
complaint  affecting  plaintiff's  alleged  damages.  [1]  It  is 
well-settled  law  that  a  valid  contract  may  be  made  for  the 
sale  of  a  crop  to  be  grown  in  the  future  by  the  vendor  where 
such  vendor  possesses  the  land  upon  which  the  crop  is  to  be 
grown,  for  in  such  case  it  appears  that  the  needful  thing 
out  of  which  the  crop  is  to  be  produced  is  in  existence,  and 
hence  the  crop  has  legal  potentiality.  (Arquss  v.  Wasson, 
51  Cal.  620,  [21  Am.  Eep.  718] ;  Cuiiing  Packing  Co.  v. 
Packers'  Exchange,  86  Cal.  574,  [21  Am.  St.  Rep.  63,  10 
L.  B.  A.  869,  25  Pac.  52] ;  Benjamin  on  Sales,  7th  ed.,  sec. 
311.)  It  was  alleged  in  the  complaint  that  at  the  time  of 
the  making  of  the  contract  and  subsequent  thereto  defend- 
ant was  the  owner  and  in  possession  of  the  twenty  acres  of 
land  referred  to  in  the  written  contract.  We  construe  the 
contract  to  be  executory.  [2]  The  mere  fact  that  the 
writing  provided  that  the  contract  should  pass  title  and  con- 
stitute an  absolute  sale,  with  a  risk  on  the  grower  for  loss  or 
damage  until  delivery,  should  be  held  to  mean  only  that  title 
should  be  deemed  to  pass  whenever  the  produce  became  a 
growing  crop.  It  was  competent  for  the  parties  to  so  contract. 
(Farmer  v.  Leaf,  46  Cal.  App.  542,  [189  Pac.  735].)  [3] 
But  were  we  to  assume  that  that  particular  term  of  the  con- 
tract was  void,  it  would  not  vitiate  the  main  contractual 
obligation  imposed  upon  the  defendant,  which  was  to  grow 
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and  deliver  the  crop.  In  that  ease  section  1141  of  the  Civil 
Code  would  apply,  which  declares  that  title  is  transferred 
by  an  executory  agreement  for  the  sale  of  personal  property 
when  the  buyer  has  accepted  the  thing,  or  when  the  seller 
has  completed  it,  prepared  it  for  delivery,  and  offered  it  to 
the  buyer,  with  intent  to  transfer  title  thereto.  [4]  There 
was  no  lack  of  mutuality  in  the  obligations  imposed  by  the 
contract.  Plainly  its  terms  were  sufficient  to  have  enabled 
the  defendant,  had  he  produced  a  crop  and  offered  it  to  the 
plaintiflf  and  had  the  latter  refused  to  accept  it,  to  enforce 
that  term  which  provides  for  the  payment  of  the  price 
agreed  upon.  That  term  is  definitely  stated,  to  wit:  **The 
Hogue-Kellogg  Company  agrees  to  pay  for  said  beans  on  net 
weight  at  $4.25  dollars,  per  hundred  pounds,  delivered 
f.  0.  b.  cars  at  Buena  Park,  Calif.,  on  or  before  December 
1st,  1917."  The  condition  immediately  following,  that  in 
the  event  there  was  a  failure  to  deliver  it  would  be  optional 
with  the  vendee  to  cancel  the  contract  or  continue  it  in  force, 
was  a  mere  statement  of  the  legal  right  of  the  vendee  upon 
default  being  made  by  the  vendor. 

As  to  the  allegation  of  damage,  plaintiff  particularly  al- 
leged the  making  of  the  contract,  the  terms  thereof,  and  the 
breach  committed  by  the  defendant;  it  alleged  that  by  rea- 
son of  the  failure  and  refusal  of  the  defendant  to  grow  and 
deliver  the  beans  plaintiff  had  been  damaged  in  the  sum  of 
$775,  and  that  the  damages  had  not  been  paid.  [5]  It  is 
the  position  of  appellant  that  the  particulars  as  to  why  and 
how  the  plaintiff  had  been  damaged  should  have  been  spe- 
cially alleged;  and  in  this  regard  it  is  claimed  that  an  ad- 
ditional allegation  contained  in  the  complaint,  which  was 
that  at  the  time  when  performance  was  due  the  price  at 
which  the  plaintiff  ** might  have  bought"  the  equivalent  of 
the  beans  agreed  to  be  grown  and  delivered  and  which  the 
land  was  capable  of  producing  was  the  sum  of  twelve  dol- 
lars per  hundred  pounds,  is  insufficient.  This  allegation, 
of  course,  if  that  matter  was  required  to  be  specially 
pleaded,  as  contended  for  by  appellant,  was  insufficient,  for 
section  3308  of  the  Civil  Code  declares  that  the  detriment 
caused  by  the  breach  of  a  seller's  agreement  to  deliver  per- 
sonal property  is  *'the  excess,  if  any,  of  the  value  of  the 
property  to  the  buyer,  over  the  amount  which  would  have 
been  due  to  the  seller  under  the  contract,  if  it  had  beei; 
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fulfilled."  The  statement  in  the  complaint  of  the  price  at 
which  the  plaintiff  ** might  have  bought"  beans  in  the 
market  at  the  time  delivery  from  defendant  was  due  is  not 
an  allegation  of  the  value  of  the  beans  to  the  plaintiff  or 
the  market  price  thereof.  [6]  But  we  think  the  plaintiff 
was  not  required  to  particularly  plead  the  facts  as  to  how 
the  i.amage  arose.  **At  the  common  law,  general  damages, 
such  as  the  law  presumes  '<'  arise,  as  being  the  natural  and 
necessary  result  of  the  wrong  complained  of,  were  not  re- 
quired to  be  pleaded.  Damages  for  breach  of  contract  to 
buy  or  sell  goods  were  within  this  rule."  (Riverside  Coal 
Co,  V.  Holmes,  36  Neb.  858,  [55  N.  W.  255].)  ^' Under 
a  general  allegation  of  damages  a  plaintiff  may  prove  and 
recover  those  damages  which  naturally  and  necessarily  result 
from  the  act  complained  of.  These  damages  the  law  implies 
will  proceed  from  the  act,  although  the  amount  may  often 
be  in  the  reasonable  discretion  of  the  jury.  They  are  called 
*  general,'  as  contradistinguished  from  'special,*  damages, 
which  are  required  to  be  specially  stated  in  the  declaration." 
{Mitchell  V.  Clarke,  71  Cal.  163,  [60  Am.  Rep.  529,  11  Pac. 
882] ;  Barber  v.  Cazalis  et  al,  30  Cal.  92.)  A  still  further 
answer  to  the  contention  of  appellant  is  that,  as  against  the 
general  demurrer,  the  complaint  was  suflBcient  to  support  a 
judgment  for  nominal  damages,  even  though  matters  required 
to  be  specially  pleaded  were  omitted  therefrom.  (McCariy 
V.  Beach,  10  Cal.  461;  Moody  v.  Peirano,  4  Cal.  App.  411, 
[88  Pac.  380].) 
For  the  reasons  stated,  the  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.   No.   2179.    Third   Appellate   District.— April   28,   1920.] 

E.  W.  LAWSON,  Petitioner,  v.  TURLOCK  UNION  HIGH 
SCHOOL  DISTRICT  at  al.,  Respondents. 

[1]  School  Law-— Ghanos  of  Sitb  of  High  School  Within  City— 
PowEB  OF  Board  of  Tsustses. — Under  the  amendment  to  section 
1742  of  the  Political  Code,  enacted  in  1919,  the  board  of  trustees 
of  a  high  school  district  having  a  school  building  within  the 
limits  of  an  incorporated  city  by  a  majority  vote  may  change  the 
site  of  the  high  school  from  one  place  to  another  within  the  cor- 
porate limits  whenever  a  new  building  is  to  be  erected. 

[2]  Id. — Constitutionality  of  Codb  Amendment. — The  amendment  to 
section  1742  of  the  Political  Code,  enacted  in  1919,  which  permits 
the  board  of  trustees  of  a  high  school  district  having  a  school 
building  within  the  limits  of  an  incorporated  city,  by  a  majority 
vote,  to  change  the  site  of  the  high  school  from  one  point  to  an- 
other in  the  same  city  is  not  obnoxious  to  the  provisions  of  article 
IV,  section  25,  subdivision  28,  of  the  state  constitution,  which  pro- 
vides that  the  legislature  shall  not  pass  local  or  special  laws  pre- 
scribing the  powers  and  duties  of  officers  of  school  districts. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  the 
action  of  the  board  of  trustees  of  a  high  school  district  in 
changing  the  site  of  the  high  school.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hawkins  &  Hawkins  for  Petitioner. 

L.  J.  Maddux  for  Respondents. 

PREWETT,  P.  J.,  pro  *em.— This  is  an  application  by 
petitioner  for  a  writ  of  certiorari  to  above-named  respond- 
ents to  review  the  action  of  said  respondents  as  trustees  of 
Turlock  Union  High  School  District  in  changing  the  site  of 
the  high  school  from  its  former  position  in  said  city  to 
another  about  one  mile  distant.  It  is  contended  by  peti- 
tioner that  the  trustees  exceeded  their  powers  in  ordering 
the  change.  Although  the  record  in  the  matter  is  somewhat 
voluminous,  the  actual  question  to  be  determined  is  very 
narrow. 

Turlock  is  an  incorporated  city,  and  prior  to  October, 
1919,  said  high  school  district  owned  and  maintained  a  high 
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school  upon  certain  premises  within  said  city,  which  prem- 
ises had  been  regularly  selected  and  designated  for  that 
purpose.  The  union  district  covers  an  extensive  area  of 
territory  outside  of  the  corporate  limits  of  said  city  and  in- 
cludes said  city.  In  October,  1919,  said  trustees  by  a  ma- 
jority vote  changed  said  high  school  from  its  former  position 
to  a  tract  of  about  twenty-three  acres  situated  in  another 
part  of  the  city.  In  February,  1920,  petitioner  herein  com- 
menced an  action  in  injunction  in  the  superior  court  in  an 
effort  to  restrain  said  trustees  from  proceeding  with  said 
proposed  change.  Judgment  was  rendered  against  him  and 
his  appeal  is  now  pending  therefrom. 

[1]  (1)  Waiving  the  question  whether  petitioner  has  a 
speedy  remedy  by  appeal,  the  decisive  point  against  him 
is  that  the  amendment  to  section  1742  of  the  Political  Code, 
enacted  in  1919,  [Stats.  1919,  p.  1086],  justifies  the  board  in 
its  action.  The  portion  of  said  section  relevant  to  this  in- 
quiry now  reads  as  follows:  ''With  the  following  exception, 
no  change  of  location  of  any  high  school  when  once  estab- 
lished, shall  be  made  except  upon  a  petition  to  the  superin- 
tendent of  schools  who  has  jurisdiction  of  the  high  school 
district,  and  then  only  upon  the  aflSrmative  vote  of  two- 
thirds  of  the  qualified  electors  of  the  high  school  district 
voting  at  an  election  called  by  the  superintendent  of  schools 
for  that  purpose.  Such  election  shall  be  called  and  held, 
and  the  returns  thereof  made  to  the  superintendent  of 
schools  in  the  same  manner  as  in  the  case  of  the  election 
for  the  formation  of  the  district;  provided,  however,  that 
when  any  location  has  been  once  established  in  any  of  said 
districts,  and  said  location  lies  within  the  corporate  limits 
of  any  incorporated  city  or  town  any  change  of  location 
within  the  corporate  limits  of  said  city  or  town  may  be  made 
upon  any  such  change  of  location  receiving  the  vote  of  a 
majority  of  the  board  of  trustees  of  any  such  district  when- 
ever a  new  building  is  to  be  erected."  The  proviso  is  the 
portion  added  by  the  amendment  of  1919.  Its  terms  are 
clearly  broad  enough  to  justify  the  action  taken  by  the  trus- 
tees if  the  act  is  open  to  no  constitutional  objection. 

[2]  (2)  It  is  claimed,  however,  that  the  amendment  is 
obnoxious  to  that  provision  of  the  constitution  which  pro- 
vides that  the  legislature  shall  not  pass  local  or  special  laws 
prescribing  the  powers  and  duties  of  oflBcers  of  school  dw- 
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tricts.  (Const,  art.  IV,  sec.  25,  subd.  28.)  Admittedly, 
the  amendment  does  prescribe  the  powers  and  duties  of 
school  ofiBcers.  If  the  amendment  is  neither  local  nor  special 
it  is  immaterial  whether  the  term  ''school  districts,"  as  used 
in  the  above-cited  provision  of  the  constitution,  is  broad 
enough  to  include  high  school  districts.  A  strong  intend- 
ment exists  in  favor  of  an  act  of  the  legislature  and  a  court 
should  declare  it  unconstitutional  only  for  the  most  cogent 
reasons.  The  amendment  in  question  applies  to  all  high 
school  districts  in  the  state  that  have  a  school  building 
within  the  limits  of  an  incorporated  city.  This  means, 
potentially,  every  high  school  district  in  the  state,  for 
if  it  has  no  school  building  within  an  incorporated 
city  to-day  it  may  have  one  to-morrow.  Classification  that 
is  reasonable  and  not  arbitrary  does  not  vitiate  a  stat- 
ute. (6  R.  C.  L.  372.)  The  distinction  established  by  the 
legislature  is  not  an  arbitrary  one.  There  are  suflScient 
diflPerences  between  a  location  in  a  city  and  one  in  the 
country  to  justify  the  classification  established  in  the  amend- 
ment. Conceding  that  the  change  of  site  from  one  point 
to  another  in  the  same  city  is  a  change  of  location,  within 
the  purview  of  the  amendment,  the  fact  that  such  change 
could  be  for  only  a  limited  distance,  while  in  the  country 
it  might  be  for  many  miles,  is  itself  a  suflScient  diflFerence 
in  conditions  to  save  the  amendment.  Moreover,  the  oppor- 
tunity for  securing  favorable  sites  within  a  city  is  mani- 
festly less  than  in  the  open  country.  In  dealing  with  many 
owners  of  a  block  within  a  city,  flexibility  of  power  to  con- 
tract for  options,  wider  discretion,  and  greater  facility  for 
rapidity  of  action  are  necessary.  In  the  country,  a  removal 
to  a  new  location,  miles  distant  from  a  former  site,  might 
inconvenience  large  numbers  of  pupils,  while,  ordinarily,  the 
greatest  possible  removal  within  a  city  could  not  greatly  in- 
convenience anyone.  In  the  country,  serious  or  dangerous 
obstacles  to  travel,  even  though  the  removal  be  for  only  a 
short  distance,  might  operate  to  deny  the  benefits  of  the 
school  to  many  persons,  while  such  a  result  is  scarcely  pos- 
sible in  a  city. 

These  distinctions  exist.  They  are  suflScient  to  justify  the 
classification  established  in  the  amendment.  That  they  are 
suflScient,  in  the  opinion  of  the  law-making  body,  to  de- 
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mand  such  classification  is  answered  by  the  adoption  of  the 
amendment. 
The  writ  is  denied  and  the  proceeding  dismissed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  24,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
third  appellate  district  is  denied. 

"We  deem  it  necessary  to  say,  however,  that  the  decision 
must  not  be  taken  as  a  precedent  for  the  proposition  that 
certiorari  will  lie  to  review  decisions  of  a  tribunal,  board, 
or  officer,  not  made  in  the  exercise  of  judicial  functions 
(Code  Civ.  Proc,  sec.  1068),  nor  for  the  proposition  that 
the  order  of  the  trustees  of  a  union  high  school  district 
changing  the  location  of  a  high  school  building  is  other  than 
a  legislative  or  executive  act.  {HoppiTig  v.  Biohmond,  170 
Cal.  612,  et  seq.,  [150  Pac.  977].) 

All  the  Justices  concurred. 


[CSv.  No.  8151.    Second  Appellate  District,  Division  One.— April  29, 

1920.] 

UNIVERSAL  FILM  MANUFACTURING  COMPANY  (a 
Corporation),  Respondent,  v.  J.  WARREN  KERRI- 
GAN, Appellant. 

[1]  Appeal — Action  fob  Damages — New  Trial  as  to  Single  Issxns — 
Absence  of  Appealable  Judgment. — In  an  action  for  damages 
for  breach  of  contract  to  render  personal  services,  where  a  motion 
for  a  new  trial  is  granted  and  a  new  trial  ordered  as  to  the  issue 
or  issues  presenting  a  question  of  the  amount  of  damages  suffered 
by  the  plaintiff,  and  as  to  all  other  issues  the  motion  for  a  new 
trial  is  denied,  nothing  effective  as  a  judgment  remains  in  ex- 
istence; and  an  attempted  appeal  ''from  the  whole  of  the  said 
judgment,  except  the  part  and  portion  thereof  ntcated  by  th« 
order  of  the  said  court/'  etc.,  must  be  dismissed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.  Frank  O.  Finlayson,  Judge.  Appeal 
dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ray  L.  Chesebro  and  Edward  Winterer  for  Appellant. 

Loeb,  Walker  &  Loeb  for  Respondent. 

CONREY,  P.  J. — Action  to  recover  damages  for  breach 
of  contract  to  render  personal  services.  Defendant  denied 
that  he  entered  into  the  alleged  contract;  also  denied  the 
alleged  breach  of  contract,  and  denied  that  plaintiff  was 
damaged  thereby.  There  were  further  issues,  including 
those  presented  by  cross-complaint  and  the  answer  thereto. 
After  entry  of  judgment  against  defendant  for  a  stated 
amount,  the  defendant  gave  notice  of  intention  to  move  the 
court  ''to  vacate  and  set  aside  the  decision  and  judgment" 
entered,  and  to  grant  a  new  trial  of  the  action.  That  mo- 
tion having  been  presented  in  due  course,  it  was  ordered 
that  ''said  motion  for  a  new  trial  herein  is  granted  and 
a  new  trial  is  ordered  as  to  issue  or  issues  presenting  the 
question  of  the  amount  of  damages  suffered  by  the  plaintiff ; 
as  to  all  other  issues  the  motion  for  a  new  trial  is  denied." 
Thereafter  the  defendant  gave  notice  of  appeal  "from  the 
whole  of  the  said  judgment,  except  the  part  and  portion 
thereof  vacated  by  the  order  of  the  said  court  in  granting 
in  part  defendant's  motion  for  a  new  trial,  to  wit,"  etc. 

[1]  Although  the  appeal  has  been  presented  by  briefs 
arguing  the  case  on  its  merits,  the  court  is  forced  to  take 
notice  of  the  fact  that  there  is  no  judgment,  and,  therefore, 
there  can  be  no  appeal  therefrom.  The  order  for  retrial  of 
the  issue  as  to  amount  of  damages  necessarily  set  aside  the 
judgment.  This  is  an  action  at  law,  wherein  the  judgment 
is  single  and  indivisible,  for  it  consists  of  only  the  one  order 
that  the  plaintiff  recover  from  the  defendant  so  much 
money.  Taking  out  that  recovery,  nothing  effective  as  a 
judgment  remains  in  existence. 

In  arriving  at  this  conclusion,  we  have  not  excluded  from 
consideration  those  decisions  by  which  it  has  been  deter- 
mined that  an  order  granting  a  new  trial  does  not  absolutely 
vacate   the   judgment    until   the    order   has   become    final. 
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{Sherwin  v.  Southern  Pacific  Co,,  168  Cal.  722,  [145  Pac 
92],  and  cases  cited.)  We  also  have  in  mind  the  amendments 
enacted  in  1915,  [Stats.  1915,  pp.  209,  328],  to  certain 
sections  of  the  Code  of  Civil  Procedure,  whereby  the  right 
of  appeal  from  an  order  granting  a  new  trial,  in  cases  tried 
as  was  the  case  at  bar,  was  taken  away,  and  whereby  it  was 
provided  that  on  appeal  from  the  judgment  the  court  may 
review  any  order  on  a  motion  for  a  new  trial  (Sees.  956, 
963,  Code  Civ.  Proc.) 

In  this  case  the  defendant  has  sought  to  accept  the  benefit 
of  the  order  to  the  extent  that  it  granted  him  a  new  trial 
of  the  issue  as  to  damages.  To  that  extent  the  order  has 
become  final,  for  any  claim  of  right  to  have  it  reviewed — 
assuming  that  any  such  claim  could  be  asserted  by  defend- 
ant— ^has  been  expressly  excluded  by  the  terms  of  the  notice 
of  appeal.  But  it  is  a  necessary  incident  to  the  finality  of 
the  order,  to  the  extent  that  it  provided  for  a  new  trial,  that 
the  whole  judgment  was  set  aside,  because  the  specified  issue 
could  not  be  tried  after  judgment  and  while  the  judgment 
remained  in  force. 

It  is  true  that  certain  findings  of  fact  have  been  left  un- 
disturbed. When  the  issue  selected  for  retrial  has  been 
tried,  and  findings  thereon  have  been  made,  and  a  new 
judgment  entered,  the  appeal,  if  any  be  taken,  will  come 
as  an  appeal  from  that  judgment,  and  may  include  a  review 
of  the  entire  record. 

The  appeal  is  dismissed. 

Shaw,  J.,  and  James,  J.,  concurred* 

47  OftL  App.— 17 
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[Civ.  No.  3440.    First  Appellate  District,  Division  Two. — ^April   29, 

1920.] 

OAKLAND  STREET  IMPROVEMENT  BOND  CO.  (a  Cor- 
poration), Petitioner,  v.  W.  M.  PITZMAURICB,  as 
City  Treasurer,  etc,  Respondent. 

[1]  Steeet  Law — Issuance  o»  Bonds — Default  m  Payicbnt— De- 
mand FOE  Sale  of  Peopebtt — Law  Goveeninq. — Where  the  Im- 
provement Act  of  1911,  at  the  time  certain  street  work  was  per- 
formed and  bonds  were  issued,  required  the  treasurer  after  default 
and  demand  to  publish  a  notice  of  the  proposed  sale  in  a  news- 
paper and  that  a  similar  notice  should  be  "served  upon  any  such 
owner,  if  any,  either  personally  or  by  depositing  the  same  in  the 
postolBce,"  etc.,  the  city  treasurer  is  not  justified  in  refusing  to 
proceed  with  the  sale  until  the  bondholder  shall  have  first  de- 
posited with  him  the  cost  of  having  a  search  of  the  records  made 
for  the  purpose  of  ascertaining  the  names  of  all  lienhoiders  of 
record,  or  unless  the  bondholder  shall  have  had  such  search  made 
on  the  ground  that  prior  to  default  and  demand  for  the  sale  of 
the  property  that  act  was  amended  so  as  to  require  a  similar 
notice  to  be  mailed  to  the  person  to  whom  the  property  is  assessed 
and  to  all  record  lienholders. 

APPLICATION  for  a  Writ  of  Mandate.  Peremptory 
^nrit  issued. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Page  for  Petitioner. 

H.  L.  Hagan,  City  Attorney,  and  Leon  B.  Gray,  Assistant 
City  Attorney,  for  Respondent 

BRITTAIN,  J. — The  respondent  demurs  generally  to  the 
petition  on  which  an  alternative  writ  of  mandate  was  issued. 
The  facts  are  not  subject  to  controversy.  A  single  question 
of  law  is  involved. 

[1]  Under  the  Improvement  Act  of  1911,  [Stats.  1911, 
p.  730],  the  assignors  of  the  petitioner  under  public  contract 
performed  certain  street  work  in  the  city  of  Oakland.  In 
due  course  assessment  was  made  on  the  property  subject 
thereto,  and  upon  one  of  the  lots  the  amount  of  the  assess- 
ment was  secured  to  be  paid  by  a  lien  for  a  statutory  bond 
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issued  by  the  city  treasurer  on  October  29,  1914.  After  de- 
fault in  payment  of  certain  installments  which  became  due 
under  the  bond,  demand  was  made  on  the  respondent  by  the 
holder  of  the  bond  for  the  advertisement  for  sale  and  the 
sale  of  the  property  subject  to  the  lien.  He  refused  to 
advertise  unless  the  bondholder  should  first  deposit  with 
him  the  cost  of  having  a  search  of  the  records  made  for  the 
purpose  of  ascertaining  the  names  of  all  lienholders  of  rec- 
ord, or  unless  the  bondholder  should  have  such  a  search 
made,  justifying  his  refusal  upon  the  provisions  contained 
in  section  68  of  the  Improvement  Act  as  that  section  was 
amended  in  1919,  [Stats.  1919,  p.  554]. 

At  the  time  of  the  issuance  of  the  bond  the  section  in 
question  required  the  treasurer  after  default  and  demand 
to  publish  a  notice  of  the  proposed  sale  in  a  newspaper,  and 
that  a  similar  notice  should  be  '^served  upon  any  such 
owner,  if  any,  either  personally  or  by  depositing  the  same 
in  the  postoffice  at  such  city,  addressed  to  such  owner  at  his 
address,  if  known,  with  postage  prepaid  thereon."  By  the 
amendment  of  1919  the  quoted  clause  was  made  to  read  that 
a  notice  similar  to  that  published  should  ''be  deposited  by 
the  city  treasurer  in  the  postoflSce  at  such  city,  addressed  to 
the  person  to  whom  said  property  is  assessed  upon  the  last 
assessment-roll  of  such  city  ...  if  known,  and  to  all  record 
lienholders  with  the  postage  thereon  prepaid.  When  the 
addresses  of  such  persons  are  unknown  the  notice  shall  be 
mailed  to  them  at  the  city  in  which  said  property  is  lo- 
cated." The  act  makes  no  provision  for  the  original  cost 
of  ascertaining  the  names  of  the  lienholders  of  record,  nor 
from  the  collection  thereof  from  the  proceeds  of  the  sale  of 
the  property  or  as  a  part  of  the  amount  secured  by  the  bond 
in  the  event  of  tender  of  the  amount  due  prior  to  the  date 
of  sale. 

The  case  is  not  to  be  distinguished  in  principle  from  the 
recent  decision  of  the  supreme  court  on  rehearing  in  Bank 
affirming  a  decision  of  department  two  of  the  supreme  court, 
which  affirmed  the  judgment  of  the  superior  court  in  Los 
Angeles  County.  (Chapman  v.  Jocelyn,  182  Gal.  294,  [187 
Pac.  962].)  It  was  there  held  that  the  case  must  be  de- 
termined upon  the  act  as  it  existed  when  the  bond  was 
issued.  A  street  assessment  is  a  contract,  and  the  provisions 
of  the  statute  in  force  at  the  time  prescribing  the  manner 
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of  its  enforcement  are  a  part  of  the  contract.  In  effect, 
the  bond  creates  a  power  of  sale,  whereby  its  holder  may 
enforce  the  lien  of  the  assessment  against  the  property 
described  in  the  bond.  The  city  treasurer  is  thereby  made 
a  special  agent  of  the  parties  concerned,  with  authority  to 
execute  the  power  according  to  its  terms,  as  founf  in  the 
statute  under  which  the  bond  was  issued.  The  constitution 
forbids  the  passage  of  a  law  impairing  the  obligations  of  a 
contract.  **Not  only  is  the  bond  and  the  statute  a  contract, 
but  it  is  a  contract  forced  upon  the  parties  by  compulsion  of 
law.'*     {Chapman  v.  Jocelyn,  supra,) 

It  was  well  said  upon  oral  argument  that  to  put  upon  the 
bondholder  the  burden  of  having  expert  searchers  of  rec- 
ords determine  the  names  or  record  lienholders,  when  no 
provision  is  made  for  the  repayment  of  the  expense  of  such 
search,  would  in  many  instances  deprive  such  bonds  of  all 
value,  because  the  cost  would  amount  to  more  than  the 
amount  secured  by  the  bonds. 

Let  the  peremptory  writ  issue,  directing  the  respondent  to 
make  advertisement  in  accordance  with  the  provisions  of  the 
act  as  it  stood  at  the  date  of  the  issuance  of  the  bond. 

Nourse,  J.,  and  Langdon,  P.  J.,  concurred. 


[Crim.   No.  513.    Third   Appellate   District.— April   80,   1920.] 

In  the  Matter  of  the  Application  of  WILLIAM  GOTT- 
SCHALK  for  a  Writ  of  Habeas  Corpus. 

[1]  Criminal  Law—Varying  Terms  of  Judgment — Power  of  Jus- 
tice OF  Peace. — A  justice  of  the  peace  has  no  power,  after  the 
oommeneement  of  the  ezecntion  of  a  judgment  giving  the  defend- 
ant  the  option  of  avoiding  imprisonment  by  the  payment  of  a  fine, 
to  enter  an  order  purporting  to  withdraw  the  option  and  directing 
the  imprisonment  of  the  defendant* 

[2]  Id. — Appeal  to  Superior  OoxmT — Denial  of  New  Trial — State- 
ment OF  Case— Judgment-roll — Consideration  of  by  Appellate 
Court  upon  Habeas  Corpus. — The  statement  on  appeal  from  a 
Justice's  or  police  court  to  the  superior  court  in  criminal  eases  the 
triable  jurisdiction  of  which  is  in  the  first  named  courts  constitutes 
a  part  of  the  ju<1gmcnt-roI]  or  judgment  record  of  the  case  in  the 
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superior  court,  where  a  new  trial  is  denied;  and,  upon  habeas  car- 
pus, in  a  criminal  case  so  appealed  to  the  superior  court,  where  a 
new  trial  has  b«en  denied,  it  is  competent  and  proper  for  the  dis- 
trict court  of  appeal  to  look  into  the  facts  as  they  are  presented 
in  the  statement  on  appeal  to  the  superior  court  for  the  purpose 
of  determining  the  question  whether  the  justice's  or  police  court 
exceeded  its  jurisdiction  in  the  pronouncement  of  judgment  of 
imprisonment.     (Concurring  opinion.) 

APPLICATION  for  a  Writ  of  Habeas  Corpus.  Peti- 
tioner discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  J.  Lynch,  C.  E.  McLaughlin  and  C.  P.  McLaugh- 
lin for  Petitioner. 

U.  S.  Webb,  Attorney-Gteneral,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

PREWETT,  P.  J.,  pro  ^ew.— This  is  an  application  for  a 
writ  of  habeas  corpus.  It  appears  from  the  statement  of 
the  facts  accompanying  the  petition  that  one  J.  H.  Anderson 
labored  as  a  dredgerman  for  the  Dutton  Dredging  Company 
from  12  o'clock  noon  on  April  30th  until  about  7  A.  M. 
on  the  seventh  day  of  May.  His  working  hours  were  so 
disposed  that  he  worked  twenty-four  hours  in  each  three 
days,  not  working,  however,  the  same  number  of  hours  each 
day.  Up  to  12  o'clock  noon  on  May  6th  he  had  worked 
forty-eight  hours.  His  only  work  during  the  seventh  twenty- 
four  hours  was  from  midnight  until  7  A.  M.  on  May  7th, 
when  he  voluntarily  quit  work.  This  lacks  one  hour  of 
being  seven  full  days.  The  company  paid  him  for  seven 
days  and  one  hour  in  conformity  with  his  claim  that  he 
worked  on  the  last  day  until  9  A.  M.  The  check  which  he 
received  was  for  $26.30,  which  overpaid  him  in  the  sum  of 
about  twenty  cents.  He  claimed  that  he  should  have  re- 
ceived about  three  dollars  more,  but  his  own  figures  do  not 
justify  this  claim. 

At  the  time  that  he  quit  work  the  foreman  made  out  and 
delivered  to  him  a  time-check  for  $26.30,  which  check  he 
accepted  without  making  any  claim  that  the  amount  was 
too  small.  With  reference  to  this  time-check  he  testified  as 
follows:  ''I  told  him  [the  foreman]  that  I  would  call  at  the 
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office  of  the  company  in  San  Francisco  and  collect  the 
money.  Afterward  I  changed  by  mind  and  went  to  Sacra- 
nento  instead.  I  did  not  tell  the  foreman  that  I  had  gone 
to  Sacramento  until  several  days  later.  The  day  after  going 
to  Sacramento  I  sent  my  time-check  to  the  Dredgermen's 
Union  in  San  Francisco  and  left  it  there  for  collection.  I 
received  the  check  for  $26.30  about  the  same  day  that  I 
swore  to  the  complaint."  The  time-check  was  not  presented 
to  the  company  until  about  May  2l8t,  and  it  was  paid  to  the 
Dredgermen's  Union  on  May  22d.  The  money  did  not 
reach  the  complainant  until  the  following  day.  The  defend- 
ant himself  resides  in  San  Francisco  and  he  did  not  have 
any  dealings  directly  with  Anderson.  The  latter  did  not  at 
any  time  notify  the  company  that  he  wanted  any  new  pro- 
vision to  be  made  about  the  payment  of  the  time-check. 
The  justice  of  the  peace  found  the  defendant  guilty  and 
pronounced  judgment.  [1]  The  judgment,  as  originally 
entered,  gave  the  defendant  the  option  of  avoiding  the  im- 
prisonment by  the  payment  of  the  fine.  Later,  however,  the 
justice  entered  an  order  purporting  to  withdraw  the  option 
and  directing  the  imprisonment  of  the  defendant.  This 
order  was  made  after  the  defendant  was  taken  into  custody. 
It  is  true  that  the  order  directed  that  the  fine  be  paid 
** forthwith,"  but  all  fines  are  payable  forthwith,  and  the 
use  of  that  word  added  nothing  to  the  legal  effect  of  the 
judgment.  It  is  held  in  Ex  parte  Sullivarif  3  Cal.  App. 
193,  [84  Pac.  781],  that  a  justice  of  the  peace  has  no  power, 
after  the  commencement  of  the  execution  of  a  judgment,  to 
vary  its  terms  adversely  to  the  defendant. 
The  petitioner  is  discharged. 

HART,  J.,  Concurring. — I  concur  in  the  judgment,  but  am 
of  the  opinion  that  one  point  not  considered  in  the  main 
opinion  should  be  given  some  notice. 

[2]  At  the  oral  argument  and  in  the  briefs,  the  question 
whether,  upon  habeas  corpus,  this  court  may,  in  a  case 
cognizable  in  justices*  or  police  courts,  examine  the  facts  as 
embraced  in  the  statement  on  appeal  to  the  superior  court, 
was  discussed  and  vigorously  aflSrmed  by  the  petitioner  and 
likewise  denied  by  the  attorney-general. 

Section  1468  of  the  Penal  Code,  which  is  embraced  within 
the  chapter  and  title  of  the  Penal  Code  regulating  the  mat* 
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ter  of  appeals  in  misdemeanor  cases  from  justices'  and 
police  courts,  provides:  *'The  appeal  to  the  superior  court 
from  the  judgment  of  a  justice's  or  police  court  is  heard 
upon  a  statement  of  the  case  settled  by  the  justice  or  police 
judge,  embodying  such  rulings  of  the  court  as  are  excepted 
to,  which  statement  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal." 

I  am  of  the  opinion  that  the  statement  on  appeal  from  a 
justice's  or  police  court  to  the  superior  court  in  criminal 
eases  the  triable  jurisdiction  of  which  is  in  the  first  named 
courts  constitutes  a  part  of  the  judgment-roll  or  judgment 
record  of  the  case  in  the  superior  court,  where  a  new  trial 
is  denied.  I  am  therefore,  of  the  opinion  that,  upon  JKibeas 
corpus,  in  a  criminal  case  so  appealed  to  the  superior  court, 
where  a  new  trial  has  been  denied,  it  is  competent  and 
proper  for  this  court  to  look  into  the  facts  as  they  are 
presented  in  the  statement  on  appeal  to  the  superior  court 
for  the  purpose  of  aiding  us  in  the  determination  of  the 
question  whether  the  justice's  court  exceeded  its  jurisdic- 
tion in  the  pronouncement  of  judgment  of  imprisonment. 
I  do  not  herein  intend  to  intimate  how  far  this  or  the 
superior  court  would  be  permitted  to  go  in  this  respect  in  a 
proceeding  on  "habeas  corpus  where,  upon  a  judgment  of 
conviction  and  sentence  in  the  justice's  or  police  court,  there 
has  been  no  appeal  to  the  superior  court  and  the  petition 
for  the  writ  is  based  entirely  on  the  proceedings  in  the  said 
inferior  court. 

It  follows  that,  in  this  case,  this  court  was  legally  author- 
ized to  examine  the  facts  contained  in  the  statement  on  ap- 
peal to  the  superior  court,  and  that  for  the  reason  stated  in 
the  main  opinion  the  petitioner  is  entitled  to  his  discharge. 

Burnett,  J.,  concurred. 
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[Civ.  No.  8319.    Pirat  Appellate  District,  Division  One.— AprU   30, 

1920.] 

ANITA  L.  HUGHES  et  al.,  Appellants,  v.  ALICE  SCOTT 
et  al.,  Respondents. 

[1]  Deeds  —  Grant  of  Life  Estate — Present  Conveyance  of  Re- 
mainder.— Where  a  deed  to  real  property,  after  conveying  to  a 
given  grantee  a  life  estate  therein,  provides  that,  in  the  event  of 
the  death  of  said  grantee,  the  property  should  "revert^'  to  a 
daughter  of  the  grantor,  and  to  her  heirs  and  assigns,  and,  in  the 
event  of  the  death  of  the  daughter  before  the  death  of  said  gran- 
tee, the  property  should  "revert"  to  the  heirs  of  said  grantee,  and 
in  the  habendum  clause  there  is  an  expression  indicating  the  in- 
tent of  the  grantor  to  make  a  present  disposition  of  the  reversion 
in  said  property,  such  deed  is  operative  as  a  present  conveyance 
of  the  remainder  after  the  termination  of  the  life  estate  in  the 
grantee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    W.  A.  Beasly,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  R  Syer  and  Owen  D.  Bichardson  for  Appellants. 

C.  L.  Witten  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  in  an  action  to  quiet  title.  The 
facts  of  the  case  are  undisputed  and  are  briefly  these: 
Michael  Hughes  was  in  his  lifetime  the  owner  of  the  prem- 
ises in  question.  He  had  a  son,  William  I.  Hughes,  who  was 
the  father  of  the  plaintiffs  herein,  and  a  daughter,  Alice 
Scott,  who  is  one  of  the  defendants,  and  he  left  surviving 
him  his  widow,  Annie  Hughes,  another  of  said  defendants. 
[1]  On  February  6,  1917,  Michael  Hughes  made  a  gift 
deed  of  the  premises  in  question  to  his  grandson  by  another 
child,  Leo  C.  Matthews,  granting  to  the  latter  a  life  estate 
in  said  property.  Following  the  words  of  said  grant  the 
deed  contained  this  clause:  '*In  the  event  of  the  death  of 
said  grantee  herein  said  real  property  to  revert  to  Alice 
Scott,  my  daughter,  and  to  her  heirs  and  assigns,  and  in  the 
event  of  the  death  of  said  Alice  Scott  before  the  death  of 
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said  grantee  herein  then  said  property  to  revert  to  the  heirs 
of  said  grantee."  The  habendum  clause  read  as  follows: 
"To  have  and  to  hold  all  and  singular  the  said  premises, 
together  with  the  appurtenances  and  privileges  thereunto 
incident  unto  the  said  party  of  the  second  part  during  his 
lifetime  and  as  hereinbefore  set  forth.'*  After  the  death  of 
Michael  Hughes  this  action  was  commenced  by  the  plaintiffs 
as  his  children  and  heirs  to  establish  and  quiet  their  title 
to  their  alleged  interest  in  said  property.  To  the  amended 
complaint  filed  herein  the  defendants  interposed  a  demurrer 
which  the  trial  court  sustained,  and  upon  failure  or  refusal 
of  the  plaintiffs  to  amend,  judgment  was  entered  in  the  de- 
fendants' favor,  from  which  judgment  this  appeal  is  taken. 
The  sole  contention  of  the  appellants  is  that  by  the  clause 
above  quoted  from  said  deed  no  present  interest  in  said 
property  was  conveyed  either  to  Alice  Scott  or  to  the  heirs 
of  Leo  C.  Matthews,  the  grantee  named  in  said  deed.  The 
only  authority  cited  by  the  appellants  in  support  of  this 
contention  is  the  case  of  McOarrigle  v.  Roma/n  Catholic 
Orphan  Asylum,  etc.,  145  Cal.  694,  [104  Am.  St.  Rep.  84, 
1  L.  R.  A.  (N.  S.)  315,  79  Pac.  447].  We  think,  however, 
that  a  dear  distinction  can  be  drawn  between  said  case  and 
the  case  at  bar.  In  that  case,  after  the  grant  of  a  life  estate 
in  the  premises  therein  involved,  the  conveyance  proceeded 
with  these  words:  **It  is  the  purpose  of  the  party  of  the 
first  part  by  this  deed  that  after  the  death  of  the  party  of 
the  second  part  the  said  described  lands  shall  become  and  be 
the  property  of  the  Roman  Catholic  Girls*  Orphan  Asylum 
of  San  Francisco."  The  supreme  court  held  that  this  clause 
contained  no  operative  words  of  grant  and  amounted  to 
nothing  more  than  an  expression  of  the  grantor's  purpose  in 
relation  to  the  future  disposition  of  the  property,  and  hence 
was  inoperative  to  pass  a  reversionary  interest  therein.  The 
cases  which  are  cited  in  the  opinion  in  that  case  as  sustain- 
ing this  view  are  found  upon  examination  to  be  all  cases 
wherein  it  was  clearly  the  intent  of  the  grantor  that  the 
conveyance  of  such  interest  should  not  take  eflPect  until  after 
the  grantor's  death,  and  hence  was  void  as  testamentary  in 
character.  In  the  case  at  bar,  however,  the  clause  of  the 
deed  in  question  does  contain  words  and  phrases  which  are 
in  the  nature  of  operative  words  of  grant,  such  as  these: 
that  in  the  event  of  the  death  of  the  grantee  in  said  deed  the 
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said  real  property  should  "revert  to  Alice  Scott,  my 
daughter,  and  to  her  heirs  and  assigns,"  and  also  the  clause 
providing  that  in  the  event  of  the  death  of  said  Alice  Scott 
before  the  death  of  said  grantee  said  real  property  should 
** revert  to  the  heirs  of  said  grantee."  In  the  habendum 
clause  of  said  deed  there  is  also  an  expression  indicating  the 
intent  of  the  grantor  to  make  a  present  disposition  of  the 
reversion  in  said  property.  It  is  a  well-established  rule  of 
construction  that  all  parts  of  a  deed  must  be  considered 
together  and  so  construed  as  to  give  eflfect  and  meaning  to 
every  part  thereof  if  possible.  (Civ.  Code,  sec.  1641.)  It 
is  also  well  settled  that  the  primary  object  of  all  interpre- 
tation of  conveyances  is  to  ascertain  and  carry  out  the  in- 
tention of  the  parties  thereto.  (Civ.  Code,  sec.  1636;  Bur- 
nett  V.  Piercy,  149  Cal.  178,  [86  Pac.  603] ;  Jacobs  v.  All 
Persons,  12  CaL  App.  163,  [106  Pac.  896].)  The  case  last 
cited  strongly  resembles  the  case  at  bar  in  respect  to  the 
language  of  the  conveyance  involved,  since  after  the  grant 
of  a  life  estate  in  the  property  the  deed  there  in  question 
proceeded  to  state  **and  upon  and  at  the  time  of  her  death 
the  title  to  all  of  said  property  shall  pass  to  and  be  vested 
in'*  certain  specified  persons.  This  court  construed  said 
deed  as  conveying  a  life  estate  to  the  immediate  grantee 
named  therein  with  remainder  over  to  the  other  persons  to 
whom  by  the  terms  of  said  deed  the  said  property  was  to 
pass  upon  the  termination  of  the  life  estate.  In  so  decid- 
ing, this  court  cited  with  approval  the  cases  of  Bamett  v. 
Barnett,  104  Cal.  298,  [37  Pac.  1049],  Burnett  v.  Piercy, 
supra,  Henderson  v.  Mack,  82  Ky.  379,  Carson  v.  McKashlin, 
60  Ind.  335,  and  Caldwell  v.  Hammons,  40  Qa.  342,  in  each 
of  which  the  terms  of  the  grant  and  reversion  were  similar 
to  those  in  the  conveyance  in  question  here.  These  cases  in- 
dicate what  we  think  is  the  better  rule  to  be  applied  to  the 
construction  of  the  clauses  in  the  deed  here  under  review, 
and  in  accordance  therewith  we  are  of  the  opinion  that  the 
trial  court  was  not  in  error  in  sustaining  the  defendants' 
demurrer  to  the  plaintiffs'  amended  complaint.  This  being 
so,  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Waste,  P.  J.,  and  Elnight,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  2677.    Second  Appellate  District,  DiviBion  Two.— April  80, 

1920.] 

MARY  E.  MUTCH,  Respondent,  v.  LONG  BEACH  IM- 
PROVEMENT COMPANY  (a  Corporation),  et  al., 
Appellants. 

[1]  Claim  and  Delivery  —  Detention  op  Automobile  —  Excessive 
Damages. — Where  the  judgment  in  an  action  in  claim  and  delivery 
to  recover  possession  of  an  automobile  used  for  pleasure  purposes 
and  damages  for  its  detention,  awards  plaintiff  the  car,  together 
with  a  sum  more  than  half  the  market  value  thereof  at  the  time 
it  was  taken  for  its  depreciation  during  its  detention,  and  a  sum 
of  over  three  times  such  market  value  for  damages  from  being 
deprived  of  its  use  for  about  twenty  months,  such  damages  are 
excessive. 

[2]  Id. — ^Measure  or  Damages. — While  the  amount  to  be  allowed  the 
plaintiff  in  such  an  action  is  to  be  determined  according  to  the 
market  value  of  the  use  of  the  property,  it  is  the  net  usable  value 
less  the  expense  of  keeping  up  the  property  which  may  be  re- 
covered; and  in  determining  the  value  of  the  use  of  the  property, 
care  should  be  taken  not  to  permit  the  fixing  of  an  amount  out 
of  an  proportion  to  the  value  of  the  thing  itself. 

[3]  Id. — ^Detention  Under  Attachment  by  Sheripf— Third  Party 
Claim. — ^Where  property  is  wrongfully  taken  on  attachment,  the 
sheriff  is  absolved  from  liability  for  its  detention  prior  to  the  fil- 
ing of  a  third  party  claim,  as  provided  in  section  689  of  the  Code 
of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Russ  Avery,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bowen  &  Bailie  for  Appellants. 

Denio  &  Hart  for  Respondent. 

SLOANE,  J. — In  an  action  in  which  the  defendant  Long 
Beach  Improvement  Company  was  plaintiff  and  John  B. 
Mutch,  the  husband  of  plaintiff  in  this  action,  was  defend- 
ant, the  sheriff  of  the  county  of  Los  Angeles  levied  an  at- 
tachment upon  an  automobile  as  the  property  of  said  John 
B.  Mutch.    The  property  was  taken  on  attachment  on  Peb- 
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ruary  19,  1916.  Subsequently  the  plaintiff  here  claimed  to 
be  the  owner  of  the  automobile,  and  made  demand  upon  the 
defendant  Long  Beach  Improvement  Company  for  its  pos- 
session. She  made  no  third  party  aflSdavit  of  ownership  nor 
demand  upon  the  sheriff,  under  section  689  of  the  Code  of 
Civil  Procedure,  until  October  16,  1916,  more  than  eight 
months  after  the  levy.  On  November  26,  1916,  this  action 
of  claim  and  delivery  was  brought  to  recover  possession  of 
the  automobile  and  damages  for  its  detention.  During  the 
pendency  of  the  suit  the  automobile  was  delivered  to  the 
plaintiff,  and  thereafter  judgment  was  given  determining 
the  question  of  ownership  in  plaintiff's  favor  and  awarding 
her  damages  for  the  taking  and  detention  in  the  sum  of 
$1,500.65  against  both  defendants. 

[1]  The  defendants  appeal  from  the  judgment  on  the 
judgment-roll  and  a  bill  of  exceptions.  The  main  conten- 
tion of  appellants  is  that  the  evidence  does  not  support  the 
findings  and  judgment  in  the  admeasurement  and  award  of 
damages. 

The  items  of  damages  going  to  make  up  the  amount  of  the 
judgment  consist  of  the  sums  of  $1,297.50,  for  the  rental 
value  of  the  car  from  February  19,  1916,  the  date  of  the  at- 
tachment, until  October  17,  1917,  the  date  of  its  redelive^-y 
to  plaintiff — a  period  of  eighty-sij  and  one-half  weeks,  at 
fifteen  dollars  per  week — and  $203.15  for  loss  of  tools  and 
appliances  belonging  to  the  car,  cost  of  cleaning  the  car 
after  its  recovery,  and  depreciation  of  its  value  during  its 
detention.  The  undisputed  testimony  fixes  the  value  of  the 
car  at  the  time  it  was  taken  on  attachment  at  $400.  Plain- 
tiff gets  her  car  back,  with  $203.15  for  its  depreciation  dur- 
ing its  detention,  and  with  over  three  times  its  market  value 
for  damages  from  being  deprived  of  its  use  for  about  twenty 
months. 

Appellants  interpose  various  objections  to  the  measure  of 
damages  adopted  by  the  trial  court.  Without  discussing 
them  in  detail,  we  think  it  is  sufficient  to  say  that  one  thus 
deprived  of  the  use  of  an  automobile  cannot  recover  the 
gross  rental  value  of  a  fully  equipped  and  maintained  car, 
free  from  all  expense  of  maintenance,  repairs,  and  natural 
wear  and  tear,  such  as  a  rented  car  would  naturally  be  sub- 
ject to.  It  must  be  apparent  at  once  that  there  is  something 
wrong  with  a  scale  of  damages  that  allows  three  times  as 
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much  for  the  detention  of  an  article  from  the  possession  of 
the  owner  for  a  period  of  two  years  as  could  have  been  re- 
covered if  the  trespasser  had  completely  smashed  it  up  and 
destroyed  it  in  the  first  instance.  In  this  case  the  auto- 
mobile was  in  use  by  the  plaintiff  as  a  pleasure  car,  and 
after  its  taking  was  not  in  use  during  its  detention.  But 
neither  the  fact  that  the  plaintiff  was  not  using  the  car  for 
business  nor  the  defendants'  using  it  at  all  would  absolve 
the  defendants  from  compensating  the  plaintiff  for  any 
detriment  she  actually  sustained  by  its  wrongful  taking  and 
detention;  but  it  would  be  against  conscience  to  permit  a 
recovery  so  out  of  proportion  to  the  value  of  the  thing  in- 
volved as  appears  here.  Section  3359  of  the  Civil  Code  pro- 
vides that  ''damages  must  in  all  cases  be  reasonable,  -  and 
where  an  obligation  of  any  kind  appears  to  create  a  right 
to  unconscionable  and  grossly  oppressive  damages,  contrary  to 
substantial  justice,  no  more  than  reasonable  damages  can 
be  recovered."  [2]  While  the  amount  to  be  allowed  is  to 
be  determined  according  to  the  market  value  of  the  use  of 
the  property,  it  is  the  net  usable  value  less  the  expense  of 
keeping  up  the  property  which  may  be  recovered.  In  de- 
termining the  value  of  the  use  under  the  above  rule,  care 
should  be  taken  not  to  permit  the  fixing  of  an  amount  out 
of  all  proportion  to  the  value  of  the  thing  itself;  otherwise 
the  result  is  not  compensation  for  use  but  punishment  for  a 
wrong  in  a  case  where  exemplary  damages  as  such  would  not 
be  allowed.  So,  where  damages  allowed  for  the  detention 
of  property  for  less  than  a  year  were  more  than  twice  the 
value  of  the  property,  it  was  held  that  such  damages  were 
grossly  excessive.  (23  R.  C.  L.  913;  Armstrong  v.  Phila- 
delphda,  249  Pa.  St.  39,  [Ann.  Cas.  1917B,  1082,  94  Atl. 
455] ;  Ann.  Cas.  1914A,  381,  note ;  Romberg  v.  Hughes,  18 
Neb.  579,  [26  N.  W.  351].) 

[3]  Attention  has  been  called  to  the  fact  that  no  third 
party  claim  was  made  to  the  sheriff,  as  provided  by  section 
689  of  the  Code  of  Civil  Procedure,  for  more  than  eight 
months  after  the  levy  of  the  attachment.  This  fact  would 
in  any  event  absolve  the  sheriff  from  liability  for  the  de- 
tention of  plaintiff's  property  for  the  period  prior  to  the 
notice  of  claim.  It  is  expressly  declared  by  section  689  that 
the  sheriff  is  not  liable  for  damages  for  the  taking  or  keep- 
ing of  such  property  to  any  such  third  person  unless  such 
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claim  is  made.     (Code  Civ.  Proc,  sec.  689;  Eilley  v.  Scan- 
nell,  12  Cal.  73;  Fuller  Desk  Co.  v.  McDade,  113  Cal.  360, 
363,   [45  Pac.  694].) 
Judgment  reversed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Civ.  No.  2678.    Second   Appellate  District,  Division  Two.— April  30, 

1920.] 

S.  KINDERMAN,  Respondent,  v.  VIRGINIA  SHIPLEY, 

Appellant 

[1]  Judgments — Breach  of  Lease — Action  fob  Damages — Cboss- 
ACTiON  FOB  Breach — Previous  Adjudication — Estoppel. — In  an 
action  for  damages  for  breach  of  a  covenant  to  pay  rent,  the  de- 
fendant is  estopped  to  set  up  as  a  defense  and  cross-action  for 
damages  that  after  the  esccution  of  the  lease  the  plaintiff  closed 
up  one  of  the  main  entrances  to  the  premises  from  the  public 
street,  thus  greatly  reducing  the  value  of  the  use  of  the  premises, 
and  destroying  the  profits  of  defendant's  leasehold,  where  the 
identical  issue  of  fact  was  presented  in  a  previous  action  between 
the  parties  in  a  justice's  court  to  recover  one  month's  rent  and  on 
a  trial  de  novo  in  the  superior  court  that  issue  was  determined 
adversely  to  the  defendant. 

[2]  Id. — Ees  Adjudicata. — A  former  judgment  between  the  same  par- 
ties is  conclusive  not  only  as  to  the  subject  matter  in  eontroveisy 
in  the  action  upon  which  it  is  based,  but  also  in  all  other  actions 
involving  the  same  question. 

[3]  Appeal— Failure  of  Appellant  to  Print  Bbcoro. — Under  the 
amendment  of  1919  to  section  953c  of  the  Code  of  Civil  Procedure, 
the  omission  of  an  appellant  to  print  in  her  brief  or  in  a  supple- 
ment thereto  such  portioos  of  the  record  as  she  desires  to  call  to 
the  attention  of  the  court  does  not  permit  of  a  dismissal  of  the 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Louis  W.  Myers,  Judge.    AfiBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  V.  Chavez  for  Appellant. 

L.  A.  Lewis  and  Haas  &  Dunnigan  for  Respondent. 
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SLOANB,  J. — The  plaintiff  brought  this  action  to  recover 
from  the  defendant  $940  accrued  rentals  under  a  lease  by 
plaintiff  to  defendant  of  a  rooming-house  in  the  city  of  Los 
Angeles.  Defendant  admitted  the  execution  of  the  lease, 
and  that  the  rental  was  unpaid,  but  denied  liability,  and 
sought  to  recover  damages  upon  her  counterclaim.  The  de- 
fense and  cross-action  is  based  upon  the  alleged  fact  that 
after  the  execution  of  the  lease  for  a  term  of  years  the  plain- 
tiff closed  up  one  of  the  main  entrances  to  the  premises  from 
the  public  street,  thus  greatly  reducing  the  value  of  the 
use  of  the  premises,  and  destroying  the  profits  of  defend- 
ant's leasehold. 

[1]  On  the  trial  before  a  jury  the  court  instructed  the 
return  of  a  verdict  for  plaintiff,  and  against  the  defendant 
on  her  counterclaim,  upon  the  introduction  of  the  judgment- 
roll  in  a  former  action  between  the  same  parties,  upon  the 
same  lease,  and  in  which  the  same  facts  were  pleaded  by 
way  of  defense,  with  findings  and  judgment  against  the  de- 
fendant. 

The  sole  question  presented  on  this  appeal  is  as  to  the  cor- 
rectness of  the  holding  of  the  trial  court  that  the  issue  of 
fact  raised  by  defendant's  answer  and  cross-complaint  was 
res  judicatd. 

The  former  action  was  brought  in  a  justice's  court  to  re- 
cover one  month's  rent  under  the  lease,  for  the  sum  of 
ninety  dollara  Judgment  was  against  the  defendant,  who 
appealed  to  the  superior  court,  and  a  trial  de  novo  was  there 
had.  The  issue  raised  by  the  answer  was  pleaded  as  follows : 
'*2.  Defendant  further  answering  and  for  defense  herein 
alleges  that  at  the  time  said  agreement  was  entered  into 
and  she  took  possession  of  said  premises  from  North  Main 
Street,  which  was  the  main  entrance  to  the  same,  the  same 
being  designated  as  No.  337  No.  Main  Street,  as  set  out  in 
said  agreement,  which  fact  was  the  reason  for  defendant 
entering  into  said  agreement,  but  that  after  defendant  had 
so  entered  into  said  agreement  and  had  taken  possession  of 
said  premises,  and  against  the  will  and  protests  of  said  de- 
fendant said  entrance  was  wrongfully  closed  up  and  taken 
out  by  plaintiff  or  his  lessor,  which  was  a  breach  of  the  con- 
ditions of  said  agreement,  and  said  entrance  was  made  into 
a  store  on  the  ground  floor  and  rented  to  other  parties. 
3.  That  the  defendant  depended  and  relied  in  entering  into 
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said  agreement  entirely  upon  the  fact  that  the  said  premises 
had  said  entrance  to  said  Main  Street,  the  other  entrance  to 
same  to  New  High  Street  being  obscure  and  in  the  rear  of 
said  building.  4.  That  by  reason  of  said  Main  Street  en- 
trance having  been  so  abandoned  and  taken  out,  the  said 
agreement  became  forfeited,  inoperative,  and  void,  and  the 
defendant  became  greatly  damaged  and  the  said  premises 
became  entirely  worthless  and  ruined  and  worthless  for  the 
purpose  for  which  the  same  were  leased,  and  that  by  reason 
thereof  defendant  did,  and  was  compelled  to  vacate  and  sur- 
render the  same  to  plaintiff.*'  In  its  decision  against  de- 
fendant the  superior  court  found  that  prior  to  the  negotia- 
tions of  the  lease  in  question  there  had  been  an  entrance 
to  the  premises  in  question  as  alleged  by  defendant,  but  that 
during  the  negotiations  leading  up  to  the  execution  of  the 
lease  such  entrance  to  the  premises  was  being  closed,  and 
that  certain  employees  of  the  plaintiff  were  engaged  in 
closing  up  this  entrance  and  removing  the  stairway  leading 
from  Main  Street  into  the  said  premises;  that  prior  to  the 
time  of  the  execution  of  said  lease  the  entrance  had  been 
closed  and  abandoned,  and  the  stairway  removed;  that  in 
the  execution  of  the  lease  the  parties  to  the  lease,  being  the 
plaintiff  and  defendant,  contemplated  and  understood  that 
there  was  to  be  no  entrance  to  said  premises  from  Main 
Street;  and  that  at  the  time  the  lease  was  executed  and  de- 
fendant entered  into  possession  of  the  premises  there  was 
no  entrance  from  Main  Street.  The  court  further  found 
that  the  allegations  of  paragraphs  2,  3,  and  4  of  the  answer 
herein  set  forth  were  untrue;  and  that  the  defendant,  with 
full  knowledge  that  said  entrance  did  not  exist,  and  for  the 
purpose  of  ratifying  the  lease,  caused  the  lease  to  be  ac- 
knowledged, and  thereafter  placed  it  of  record  in  the  rec- 
ords of  Los  Angeles  County.  The  defendant  thereafter 
abandoned  the  premises  and  defaulted  in  all  further  pay- 
ments of  rent,  and  this  action  was  brought  some  two  ycai? 
later  by  the  plaintiff  to  recover  damages  in  the  sum  of  $940 
for  breach  of  the  covenant  to  pay  rent.  The  defendant,  by 
way  of  defense  and  counterclaim,  set  up,  in  substantially 
the  same  language  as  in  the  defense  to  the  former  action, 
the  facts  there  alleged  as  to  the  existence  and  subsequent 
closinc:  of  the  ]^fain  Street  entrance,  and  claimed  damages 
in  the  sum  of  $17,700. 
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We  think  it  is  clearly  apparent  that  the  defendant  is  es- 
topped by  the  former  decree  and  judgment  from  setting  up 
this  defense  and  cause  of  action  on  counterclaim.  It  is 
true  that  the  relief  sought  here  by  defendant  is  not  precisely 
the  same  as  in  the  former  action,  but  the  right  of  defendant 
to  relief  depends  upon  precisely  the  same  issue  of  facts  that 
was  tried  in  the  former  case  and  determined  adversely  to 
defendant's  contention.  The  question  of  debarring  defend- 
ant's right  to  plead  a  counterclaim  in  the  present  case  be- 
cause of  not  having  presented  such  claim  in  the  former  trial 
is  not  involved.  It  is  merely  that  the  issue  of  fact  which 
she  now  relies  upon  for  her  defense  and  recovery  of  damages 
has  heretofore  been  tested  and  adjudged  untrue  in  a  trial 
by  a  competent  court  between  the  same  parties;  and  the 
law  declares  that  as  between  the  parties  that  question  was 
settled  once  for  all  [2]  *'A  former  judgment  between 
the  same  parties  is  conclusive  not  only  as  to  the  subject 
matter  in  controversy  in  the  action  upon  which  it  is  based, 
but  also  in  all  other  actions  involving  the  same  question.'* 
{Bingham  v.  Kearney,  136  Cal.  177,  [68  Pac.  597] ;  Southern 
Pac.  Co.  V.  Edmunds,  168  Cal.  418,  [143  Pac.  597] ;  Curtis 
V.  Upton,  175  Cal.  331,  [165  Pac.  935] ;  KoeJiler  v.  Holt  Mfg. 
Co.,  146  Cal.  337,  [80  Pac.  73].)  The  last  case  cited  is 
particularly  in  point  on  the  issue  here. 

[3]  Respondent  calls  attention  to  the  fact  that  this  ap- 
peal is  brought  under  the  alternative  method,  and  that  the 
appellant  has  failed  to  print  in  her  brief  or  in  a  supplement 
thereto  such  portions  of  the  record  as  she  desired  to  call 
to  the  attention  of  the  court.  Such  omission,  under  the 
amendment  of  1919,  [Stats.  1919,  p.  261]  to  section  953c 
of  the  Code  of  Civil  Procedure,  does  not  permit  of  a  dis- 
missal of  the  appeal;  and  we  find  it  preferable  to  examine 
the  typewritten  record  rather  than  require  a  supplement  to 
be  prepared. 

The  judgment  is  affirmed, 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

47  Oal.  App.— 18 
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[Civ.  No.  2072.    Third  Appellate  District. —April  30,  1920.] 

A.  0.  DAMAN,  Appellant,  v.  JOHN  WESLEY  HUNT,  Jr., 
Defendant;  H.  W.  REYNOLDS,  Assignee,  etc..  Re- 
spondent 

[1]  Insolvency  Act  of  1880 — Jurisdiction  or  Superior  Court. — A 
superior  court,  in  proceedings  in  insolvenej  under  the  Insolvency 
Act  of  1880,  exercises  a  special  or  limited  jurisdiction;  and  every- 
thing required  by  that  act  to  give  said  court  the  jurisdiction  to 
hear  and  determine  the  same  or  to  act  in  the  proceedings  must 
be  made  affirmatively  to  appear  in  the  record.  If  any  jurisdic- 
tional fact  appears,  upon  the  face  of  the  record,  to  be  wanting, 
the  court  is  wholly  without  jurisdiction  to  act  or  to  make  any 
valid  order  or  adjudication  in  the  proceeding. 

[2]  Id. — Action  to  Qumt  Title — Sufficiency  of  Complaint.— In  this 
action  to  quiet  title,  the  amended  complaint  in  intervention  by  the 
substituted  assignee  in  the  matter  of  an  insolvent  debtor,  under  the 
Insolvency  Act  of  1880,  stated  a  cause  of  action,  and  the  general 
demurrer  thereto  was  properly  overruled. 

[3]  Id. — Appointment  and  Qualification  of  Assignee — Admission 
BY  Failure  to  Deny. — The  amended  complaint  in  intervention 
having  alleged  the  appointment  and  qualification  of  the  assignee, 
and  that  allegation  not  having  been  denied,  it  was  in  legal  effect 
admitted. 

[4]  Id. — ^Vacancy  in  Office— Conveyance  of  Property  to  Successor. 
Where,  after  the  property  of  the  insolvent  debtor  was  conveyed  to 
the  assignee  "and  to  his  successor  and  successors  in  office,"  the 
office  of  assignee  became  vacant  and  such  vacancy  was  regularly 
supplied  by  the  appointment  of  another  to  discharge  the  duties  of 
the  office,  it  was  not  necessary  or  requisite  that  there  should  be  a 
specific  assignment  or  conveyance  of  the  property  of  the  insolvent's 
estate  to  such  successor  or  successors. 

[5]  Id. — Dismissal  of  Proceedings  —  Absence  of  Consent  —  Void 
Order. — An  order  dismissing  insolvency  proceedings  which  shows 
upon  its  face  that  it  was  made  without  the  consent  of  all  parties 
interested  in  or  affected  thereby  is  void. 

[6]  Id. — Power  to  Set  Aside  Void  Order.— An  order  dismissing  in- 
solvency proceedings  without  the  consent  of  all  parties  interested 
in  or  affected  thereby  being  void,  a  court  msJking  such  an  order 
may  vacate  and  set  aside  the  same. 

[7]  Id. — Conveyance  of  Property  to  Assignee — Subsequent  Deed 
BY  Insolvent — Validity  of. — After  the  property  of  the  insolvent 
debtor  has  been  conveyed  to  the  assignee  and  to  his  successor  and 
successors  in  office,  a  deed  of  conveyance  of  the  property  by  the 
insolvent    debtor   to   a   stranger    to    the   insolvency   proceedings   is 
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▼old,  DotwithstandiDg  that  prior  to  such  attempted  conveyance  the 
court,  acting  in  excess  of  its  jurisdiction,  ordered  the  insolvency 
proceedings  dismissed. 

[8]  Id.— Failube  op  Assignee  to  Pile  Bond — Validity  ot  Convey- 
ance BY. — Where  the  original  assignee,  in  proceedings  in  insol- 
vency under  the  Insolvency  Act  of  1880,  dies  and  a  successor  is 
regularly  appointed  by  the  court  but  he  fails  to  file  a  bond  as 
assignee,  as  required  by  the  act,  he  is  without  authority  to  exercise 
the  duties  of  his  office,  and  a  conveyance  by  him  of  the  property 
of  the  insolvent  debtor  which  was  conveyed  to  the  original  assignee, 
is  void. 

[9]  Id. — Delay  in  Prosecution  of  Proceedings — Abandonment  op 
Property. — After  the  real  property  of  the  insolvent  debtor  is  con- 
veyed to  the  assignee,  the  fact  that  the  administration  of  the  es- 
tate of  the  insolvent  remains  in  abeyance  or  is  dormant  because 
the  proceedings  in  insolvency  are  not  promptly  prosecuted  to  a 
final  determination  does  not  of  itself  constitute  an  abandonment 
of  such  real  property  as  a  part  of  the  assets  of  the  insolvent  es- 
tate to  be  subjected  to  the  extinguishment  of  the  liabilities  of  the 
insolvent. 

[10]  Id. — Abandonment — Question  op  Fact — Intention — Burden  op 
Proof. — In  such  a  case,  the  question  of  abandonment  is  one  of 
fact  to  be  determined  by  the  jury  or  the  court,  if  the  issues  of 
fact  are  tried  by  the  court,  and  the  burden  is  upon  the  person 
relying  upon  an  abandonment  of  the  property  to  show  that  there 
was  an  intention  in  the  assignee  to  abandon  the  property. 

[11]  Id. — Action  by  Intervener  to  Quiet  Title — Statute  op  Limi- 
tations.— In  an  action  to  quiet  title  by  the  grantee  of  an  in- 
solvent debtor,  a  complaint  in  intervention  by  the  assignee  of  the 
estate  of  such  insolvent  debtor  to  quiet  title  to  the  property 
in  question  as  against  the  parties  to  the  original  complaint  and  in 
favor  of  the  intervener,  in  effect,  is  for  the  recovery  of  real  prop- 
erty, and  the  time  within  which  such  complaint  in  intervention 
should  be  commenced  is  governed  by  section  318  of  the  Code  of 
Civil  Procedure. 

[12]  Id. — Appointment  op  Assignee  to  Reconvey  to  Insolvent — 
Void  Order. — An  order,  made  after  the  death  of  the  original  as- 
signee, appointing  an  assignee  for  the  limited  purpose  of  making 
a  conveyance  to  the  insolvent  of  the  property  conveyed  to  the 
original  assignee  is  unauthorized  by  the  Insolvency  Act  of  1880, 
and,  therefore^  void.  (Opinion  of  supreme  court  on  denial  of 
hearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
'Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  J.  Mitchell  and  Chas.  H.  Brock  for  Appellant 
J.  H.  Creighton  for  Respondent. 

HART,  J. — ^Plaintiff  brought  the  action  to  quiet  hia  title 
to  certain  lots  in  the  town  site  of  Howard,  in  the  county  of 
Los  Angeles.  Judgment  was  in  favor  of  plaintiff  for  a 
portion  of  said  lots  and  in  favor  of  the  intervener  as  to 
the  balance  thereof.  Plaintiff  prosecutes  this  appeal  from 
that  portion  of  the  judgment  which  was  in  favor  of  the  in- 
tervener, no  question  arising  herein  as  to  the  other  lots. 

The  complaint  was  filed  on  September  23,  1915,  and  was 
in  the  usual  form,  alleging  that  defendant,  Hunt,  claimed 
some  interest  in  the  real  property  adverse  to  plaintiff.  On 
February  16,  1916,  H.  W.  Reynolds,  as  assignee  in  the  mat- 
ter of  Jeremiah  W.  German,  an  insolvent  debtor,  filed  a 
complaint  in  intervention. 

The  findings  of  the  court  present  fully  certain  facts  of 
the  case.    They  are   as  follows:  (2)  That,   on   the  thirty 
first  day  of  July,  1888,  Jeremiah  W.  German  was  the  owner 
in  fee  and  was  in  possession  of  the  lots  in  controversy; 

(3)  that  on  said  day  said  German  filed  his  petition  in  vol- 
untary insolvency  in  the  superior  court  of  the  county  of 
Los  Angeles  and  that  he  was  duly  adjudged  an  insolvent; 

(4)  that  at  a  meeting  of  the  creditors  of  said  insolvent, 
Jacob  Baruch  was  chosen  assignee  in  said  insolvency  matter 
and  duly  qualified  as  such  assignee;  (5)  That  in  the  sched- 
ule attached  to  the  petition  of  said  insolvent  was  the  real 
property  involved  herein;  (6)  that  verified  claims  were  filed 
against  said  insolvent  estate  to  the  amount  of  $4,907.09, 
which  were  duly  allowed  by  the  court  and  are  now  unpaid, 
except  that  there  was  paid  thereon  the  sum  of  7.1046  cents 
on  each  dollar  thereof,  received  from  the  sale  of  the  per- 
sonal property  belonging  to  the  insolvent;  (7)  that,  on  the 
8th  of  September,  1888,  the  county  clerk  deeded  said  real 
property  to  the  assignee,  Jacob  Baruch,  and  to  his  successor 
or  successors  in  office;  (8)  that  said  assignee,  Jacob  Baruch, 
died  about  January  1,  1909;  (9)  that,  about  the  28th  of 
February,  1912,  the  court,  **  without  any  notice  to  creditors 
or  to  anyone  else  interested  in  said  insolvency  proceedings, 
made  the  following  order  in  said  proceedings,  to  wit:  'This 
cause  coming  on  to  be  heard  upon  the  application  of  Jere- 
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miah  W.  German,  the  iBsolvent  debtor,  ...  for  an  order 
dismissing  this  action  for  want  of  prosecution,  and  it  ap- 
pearing .  .  .  that  no  proceedings  have  been  had  therein  for 
a  period  of  more  than  twenty  years,  ...  It  is  ordered  that 
the  said  action  be,  and  the  same  is  hereby  dismissed  for 
want  of  prosecution'  ";  (10)  that  on  or  about  the  seventh 
day  of  June,  1912,  the  court,  **  without  any  notice  to  creditors, 
or  to  anyone  else  interested  in  said  insolvency  proceedings, 
made  the  following  order:  'It  appearing  to  the  court'  that 
said  order  dismissing  the  action  'was  inadvertently  made  in 
this,  that  said  order  does  not  provide  for  the  disposition  of  the 
undisposed  property  heretofore  conveyed  to  the  assignee'  of 
the  estate  of  said  insolvent,  'It  is  therefore  ordered  that  the 
said  order  of  dismissal  be  and  the  same  is  hereby  canceled 
and  set  aside  and  the  court  hereby  assumes  jurisdiction  of 
said  cause  for  the  purpose  only  of  taking  such  further 
action  therein  as  may  be  necessary  and  proper  in  the  fur- 
therance of  justice;  and  it  further  appearing  to  the  court 
that  there  is  certain  real  esate  heretofore  conveyed  to  Jacob 
Baruch  as  assignee  in  this  cause  .  .  .  and  that  no  disposi- 
tion has  been  made  of  said  real  estate  by  the  said  assignee ; 

•  .  .  that  by  reason  of  the  death  of  the  said  Jacob  Baruch 

•  .  .  a  vacancy  exists  and  that  there  is  no  person  qualified 
to  act  herein;  .  .  .  that  no  successor  to  said  Jacob  Baruch 
as  assignee  has  been  appointed  and  that  by  reason  of  the 
want  of  prosecution  of  said  action  the  said  assignor  ...  is 
entitled  to  a  dismissal  thereof  and  to  a  reconveyance  of  any 
undisposed  of  property  herein;  that  said  German  has  con- 
veyed to  one  A.  0.  Daman,  by  deed  dated  March  5,  1912, 
...  an  interest  in  and  to  the  said  undisposed  of  real 
estate;  it  is  therefore  ordered  that  James  H.  Blanchard  be 
and  he  is  hereby  appointed  as  assignee  in  this  cause,  without 
bond,  for  the  purpose  only,  and  he  is  hereby  directed  to 
convey  to  A.  0.  Daman,  as  grantee  of  Jeremiah  W.  Ger- 
man, the  undisposed  of  real  estate  heretofore  conveyed  to 
Jacob  Baruch,'  '*  etc.;  (11)  that  on  or  about  the  28th  of 
February,  1917,  said  court  vacated  the  portion  of  the  last- 
above  quoted  order  which  appointed  said  Blanchard  special 
assignee,  and  appointed  H.  W.  Reynolds  as  assignee  with 
bond  of  one  thousand  dollars;  (12)  that  the  said  German 
gave  8  quitclaim  deed,  dated  ^farch  5,  1912,  to  A.  0.  Daman, 
to  the   property   in    question;    (13)  fbnt    on    or   about   the 
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Beventh  day  of  June,  1912,  the  said  Blanchard,  acting  as 
special  assignee,  gave  a  deed  to  said  property  to  said  Daman, 
purporting  to  convey  the  title  from  the  estate  of  said  insol- 
vent, ''but  the  said  James  H.  Blanchard  had  not  qualified  as 
said  assignee  .  .  .  and  never  did  qualify  as  such  assignee, 
and  no  order  had  been  obtained  for  the  making  of  said 
transfer,  save  and  except  the  order"  set  out  in  finding  10, 
"and  no  notice  of  sale  had  been  given"  or  obtained,  "and 
no  sale  had  been  made  of  said  property,  and  no  considera- 
tion for  said  deed  passed  to  the  said  assignee,  .  .  .  and  the 
estate  of  said  incolvent  and  the  creditors  therein  did  not 
...  at  any  time  receive  any  consideration  for  the  said 
transfer  of  said  property,"  and  no  notice  to  creditors  was 
ever  given  of  the  intention  to  make  said  transfer;  (14)  that 
the  creditors  first  obtained  knowledge  of  the  making  of  the 
orders  set  out  in  findings  9  and  10  about  the  first  day  of 
November,  1915;  (15)  that,  about  the  tenth  day  of  June, 
1912,  A.  0.  Daman  gave  to  Frank  P.  Stedman  a  grant 
deed  to  said  property,  the  consideration  recited  in  said  deed 
being  one  thousand  dollars;  (16)  that,  about  the  seventh 
day  of  September,  1915,  Stedman  gave  to  Daman  a  grant 
deed  to  said  property,  the  consideration  recited  in  said  deed 
being  ten  dollars;  (17)  that  in  the  account  of  the  assignee, 
Jacob  Baruch,  filed  July  9,  1889,  said  Baruch  reported  to 
the  court  that  the  real  estate  in  question  was  undisposed 
of,  for  the  reason  "that  the  said  assignee  was  unable  to  find 
purchasers  therefor,  and  that  upon  the  twenty-second  day  of 
July,  1889,  this  court  audited  and  settled  the  account  of 
said  assignee." 

The  points  made  by  the  appellant  for  a  reversal  are  thus 
specifically  stated  in  the  brief  of  the  respondent: 

"1.  That  the  demurrer  to  respondent's  amended  com- 
plaint should  have  been  sustained;  2.  That  there  is  no  evi- 
dence to  show  that  Jacob  Baruch  was  ever  appointed 
assignee  or  ever  qualified  as  such  in  the  insolvency  proceed- 
ings of  Jeremiah  W.  German,  or  that  the  property  here 
involved  was  ever  assi^irned  to  him,  or  that  respondent  was 
ever  appointed  assijrnee  in  such  insolvency  matter  or  ever 
qualified  as  such,  or  that  the  property  in  question  was  ever 
assigned  to  him;  3.  That  the  findinsrs  of  fact  and  conclu- 
sions of  law  do  not  svimiort  the  judgment;  4.  That  the  in- 
tervener could  not  niMUo  a  collateral  attack  on  the  orders 
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made  in  the  insolyency  proceedings  for  the  reason  that  the 
superior  court  when  sitting  as  an  insolvency  court  is  a  court 
of  general  jurisdiction;  5.  That  the  order  of  dismissal  made 
in  the  insolvency  proceedings  was  a  valid  order  and  dis- 
posed of  all  of  the  interest  which  the  assignee  or  creditors 
might  or  could  have  had  in  the  property  here  involved  and 
put  the  property  back  in  Jeremiah  German  just  the  same 
as  if  no  insolvency  proceedings  had  been  had;  6.  That  the 
order  setting  aside  and  vacating  the  order  of  dismissal  did 
not  set  aside  and  vacate  it,  and  if  any  of  the  order  setting 
aside  and  vacating  the  order  of  dismissal  is  void,  it  is  void 
in  toto;  7.  That  the  property  here  involved  was  abandoned 
by  the  assignee  in  the  insolvency  proceedings;  8.  That  the 
intervener  is  barred  from  bringing  this  action  by  the  stat- 
ute of  limitation;  9.  That  by  reason  of  the  great  lapse  of 
time  since  the  insolvency  proceedings  were  instituted,  all 
the  claims,  debts,  liabilities,  or  demands  against  Jeremiah 
German  on  July  31,  1888,  being  the  time  when  said  insol- 
vency proceedings  were  commenced,  must  be  deemed  to  have 
been  discharged;  10.  That  appellant  was  an  innocent  pur- 
chaser of  said  property;  11.  That  James  H.  Blanchard  was 
the  legally  appointed  and  qualified  assignee  in  the  insol- 
vency matter." 

It  is  deemed  proper  first  to  examine  and  present  herein 
such  of  the  provisions  of  the  Insolvency  Act  of  1880  (Stats. 
1880,  p.  82),  under  which  the  insolvency  proceedings  in- 
volved herein  were  instituted,  as  have  direct  pertinency  to 
the  inquiry  submitted  by  this  appeal. 

The  first,  second,  third,  and  fourth  sections  of  said  act 
pointed  out  the  manner  in  which  an  insolvent  debtor  might  as 
a  voluntary  insolvent,  petition  the  superior  court  to  be  dis- 
charged from  his  debts  and  liabilities,  and  provided  that 
annexed  to  his  petition  there  should  be  a  schedule  of  his 
debts  and  liabilities,  which  should  contain  a  full  and  true 
statement  thereof,  and  an  inventory  containing  a  descrip- 
tion of  all  his  estate,  both  real  and  personal.  The  fifteenth 
section  provided  for  the  election  by  the  creditors  of  an  as- 
signee to  take  charge  of  and  administer  the  insolvent's  estate. 
Said  section  also  provided  that  the  assignee  so  elected  should, 
within  five  days  after  his  election,  file  with  the  clerk  of  the 
court  a  bond,  in  an  amount  fixed  by  the  court,  with  two 
or  more  sufficient  sureties,  approved  by  the  court,  and  con- 
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ditioned  for  the  faithful  performance  of  the  duties  devolv- 
ing upon  him.  The  court  could,  however,  upon  a  proper 
showing,  extend  the  time  for  filing  such  bond  beyond  the 
five  days'  limit  specified  in  said  section  for  said  purpose. 

Section  25  of  the  act  provided  as  follows:  **The  assignee 
shall,  as  speedily  as  possible,  convert  the  estate,  real  and 
personal,  into  money.  He  shall  keep  a  regular  account  of  all 
moneys  received  bj*^  him  as  assignee,  to  which  every  creditor 
or  other  person  interested  therein  may,  at  all  reasonable 
times,  have  access.  No  private  sale  of  any  property  of  the 
estate  of  an  insolvent  debtor  shall  be  valid,  unless  made 
under  the  order  of  the  court  upon  a  petition  in  writing, 
which  shall  set  forth  the  facts  showing  the  sale  to  be  neces- 
sary. Upon  filing  the  petition,  notice  of  at  least  ten  days 
shall  be  given  by  publication  and  mailing,  in  the  same  man- 
ner as  is  provided  in  section  seven  of  this  act.  If  it  appears 
that  a  private  sale  is  for  the  best  interests  of  the  estate,  the 
court  shall  order  it  to  be  made.'*  (See,  also,  subd.  4,  sec. 
21,  of  said  act.) 

Section  58  of  the  act  provided:  "Pending  proceedings  by 
or  against  any  person,  copartnership,  or  corporation,  no 
statute  of  limitation  of  this  state  shall  run  against  a  claim, 
which  in  its  nature  is  provable  against  the  estate  of  the 
debtor." 

Section  66  of  said  act  provided:  '*The  court  may,  upon 
the  application  of  the  debtor,  if  it  be  a  voluntary  petition, 
or  of  the  petitioning  creditors,  if  a  creditor's  petition,  dis- 
miss the  petition  and  discontinue  the  proceedings  at  any 
time  before  the  appointment  of  assignee.  After  the  ap- 
pointment of  the  assignee,  no  dismissal  shall  be  made  with- 
out the  consent  of  all  parties  interested  in  or  affected 
thereby.'* 

[1]  It  is  settled  that  the  superior  court,  in  proceedings  in 
insolvency,  exercises  a  special  or  limited  jurisdiction.  It 
follows,  therefore,  that  everything  required  by  the  insol- 
vency statute  to  give  said  court  the  jurisdiction  to  hear  and 
determine  the  same  or  to  act  in  the  proceedings  must  be 
made  aflSrmatively  to  appear  in  the  record.  If  any  jurisdic- 
tional fact  appears,  upon  the  face  of  the  record,  to  be  want- 
ing, then  the  court  was  wholly  without  jurisdiction  to  act 
or  to  make  any  valid  order  or  adjudication  in  the  proceed- 
ing. 
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In  the  case  of  McDonald  v.  Eaiz,  31  Cal.  167,  the  court 
said,  referring  to  insolvency  proceedings:  **The  proceedings 
are  special,  and  no  intendments  can  be  made  in  favor  of 
the  jurisdiction.  Everything  bearing  upon  that  question 
must  appear  affirmatively,"  citing  McAllister  v.  Strode,  7 
Cal.  430;  Judson  v.  Attvill,  9  Cal.  478;  Meyer  v.  Kolilman, 
8  Cal.  47;  Swain  v.  Chase,  12  Cal.  283.  (See,  also,  Key- 
stone  Driller  Co.  v.  Superior  Cowrt,  etc.,  138  Cal.  738,  742, 
[72  Pac.  398].) 

By  the  rules  stated  in  the  foregoing  cases  the  points  as 
to  the  jurisdiction  of  the  court  to  make  the  several  orders 
referred  to  must  be  considered  and  determined, 

[2]  1.  The  demurrer  to  the  amended  complaint  in  inter- 
vention was  general  and  was  properly  overruled.  That  plead- 
ing states  the  facts  as  they  are  substantially  hereinabove  re- 
produced. It  is  not  necessary  to  examine  in  detail  herein  the 
averments  of  said  complaint  and  we  shall  not  attempt  to 
do  so,  since  the  facts  as  they  are  above  stated  show  that,  as 
embraced  in  the  complaint,  a  cause  of  action  is  stated. 

[3]  2.  As  to  the  point  that  there  was  no  evidence  showing 
that  Jacob  Baruch  was  duly  appointed  and  the  qualified 
assignee  in  the  insolvency  proceedings,  a  ready  and  conclu- 
sive reply  is  found  in  the  fact  that  the  appellant  failed  to 
deny  the  allegation  in  the  complaint  of  Baruch 's  appoint- 
ment, etc.,  and  so  in  legal  effect  admitted  that  fact.  The 
complaint  in  intervention  alleges  the  appointment  and  quali- 
fication of  Baruch  as  assignee,  and  also  that  the  clerk  of  the 
superior  court,  on  the  eighth  day  of  September,  1888,  deeded 
and  assigned  to  said  Baruch,  as  assignee,  etc.,  and  to  his  suc- 
cessor and  successors  in  office  all  of  the  property,  real  and 
personal,  belonging  to  the  insolvent,  Jeremiah  W.  German, 
except  such  property  as  was  by  law  exempt,  said  deed  and 
assignment  having  been  duly  recorded.  There  was  no  de- 
nial of  these  averments,  and,  as  above  stated,  the  facts  so 
averred,  therefore,  stand  as  having  been  admitted.  Nor  was 
there  any  denial  in  the  answer  of  the  averments  of  the  com- 
plaint in  intervention  that  the  court  set  aside  and  vacated 
the  order  appointing  James  H.  Blanchard  as  assignee  and 
declared  the  office  of  assignee  vacant,  and  thereupon  ap- 
pointed H.  W.  Reynolds  (intervener  and  respondent)  as 
such  assignee  and  that  said  Reynolds  *'ever  since  has  been, 
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and  now  is,  the  duly  appointed,  qualified  and  acting  as- 
signee in  the  said  insolvency  matter,"  etc. 

It  requires  the  citation  of  no  authorities  to  confirm  the 
obvious  proposition  that  where  certain  vital  ultimate  facts 
alleged  in  a  complaint  are  not  denied  by  the  adversary  party 
in  his  pleading  such  facts  are  to  be  deemed  admitted,  and 
that  in  such  case  it  is  not  necessary  to  introduce  evidence 
extrinsic  to  the  pleadings  themselves  to  support  such  facts, 
[4]  But,  in  this  connection,  it  may  be  noted  that  counsel 
for  appellant  contend  that  there  is  neither  allegation  nor 
proof  that  the  property  was  assigned  to  the  intervener. 
This  contention  cannot  be  maintained.  The  undenied  allega- 
tion of  the  complaint  in  intervention  is,  as  we  have  seen,  that 
the  clerk  of  the  court,  upon  the  filing  of  the  petition  in  in- 
solvency and  the  adjudication  following  therefrom  that  Ger- 
man was  an  insolvent  debtor,  deeded  and  assigned  to  said 
Baruch,  the  original  assignee,  **and  to  kis  successor  and 
successors  in  office,  all  of  the  property,  real  and  personal, 
then  belonging  to  the  said  Jeremiah  W.  German,"  etc.  It 
follows,  of  course,  that  the  oflSce  of  assignee  having  become 
vacant  and  a  successor  to  Baruch  having  been  regularly 
appointed  and  qualified,  such  successor  thereupon  immedi- 
ately became  vested  with  the  right  to  the  possession  of  all 
the  property  belonging  to  the  insolvent  estate  by  virtue  of 
the  assignment  and  conveyance  to  Baruch.  We  have  found 
no  provision  in  the  insolvency  law  to  the  effect  that,  where 
the  office  of  assignee  has  become  vacant  and  the  vacancy  has 
been  regularly  supplied  by  the  appointment  of  another  to 
discharge  the  duties  of  the  office,  and  where  the  property 
of  the  insolvent  estate  had  already  been  assigned  and  con- 
veyed to  the  original  assignee  and  his  "successor  and  suc- 
cessors in  office,"  it  is  necessary  or  requisite  that  there 
should  be  a  specific  assignment  and  conveyance  of  the  prop- 
erty belonging  to  the  insolvent's  estate  to  such  successor 
or  successors.  We,  therefore,  conclude  that  it  was  not  neces- 
sary to  plead  and  prove  that  the  clerk  directly  assigned  and 
conveyed  the  property  to  Reynolds,  Baruch 's  successor. 

[5]  3.  The  order  dismissing  the  insolvency  proceedings 
showed  upon  its  face  that  the  court  was  without  jurisdic- 
tion to  make  said  order,  and  that  the  same  was  absolutely 
void.  The  petition  for  the  order  of  dismissal  and  the  order 
constitute  the  entire  record  of  the  proceeding  wherein  the 
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order  dLsmissing  the  proceedings  was  made,  and  it  appears 
therefrom  that  the  petition  was  filed  on  the  twenty-eighth 
day  of  Pcbruary,  1912,  and  that  the  order  of  dismissal  was 
made  on  the  same  day.  As  will  be  observed,  section  66  of 
the  Insolvency  Act,  above  quoted  herein,  provided  that  after 
the  appointment  of  an  assignee  in  insolvency,  no  dismissal 
of  the  petition  in  insolvency  and  discontinuance  of  the  in- 
solvency proceedings  should  be  made  and  ordered  without 
the  consent  of  aU  parties  interested  in  or  affected  thereby. 
It  was  not  made  to  appear  upon  the  face  of  the  petition  to 
dismiss  or  in  the  order  of  dismissal  or  otherwise  that  the 
consent  of  the  parties  interested  in  or  affected  by  the  in- 
solvency proceedings  had  been  obtained  for  a  dismissal  and 
discontinuance  of  the  proceedings  in  insolvency.  The  con- 
sent of  the  parties  interested  in  the  proceedings  involved  a 
jurisdictional  fact.  The  court  was  absolutely  powerless  to 
make  an  order  of  dismissal  and  discontinuance  of  the  pro- 
ceedings in  the  absence  of  a  showing  of  that  fact,  and  its 
act  in  making  the  order  under  such  circumstances  was  coram 
non  judice.  Moreover,  since  the  superior  court  was  in  in 
solvency  proceedings  vested  only  with  a  special  or  limited 
jurisdiction,  no  presumptions  or  intendments  can  be  in- 
dulged in  favor  of  the  validity  of  the  order.  It  was  neces- 
sary that  the  consent  of  all  interested  parties  should  be  made 
to  appear  upon  the  face  of  the  proceeding  to  dismiss  to  ren- 
der the  order  immune  from  collateral  attack.  Ab  above 
intimated,  there  was  no  showing  nor  any  attempt  to  show 
by  evidence  dehors  the  record  of  the  proceeding  to  dismiss 
that  the  consent  of  the  interested  parties  to  a  dismissal  and  a 
discontinuance  of  the  insolvency  proceedings  actually  was 
had,  assuming  that  it  would  have  been  proper  thus  to  have 
made  such  a  showing. 

[6]  4.  It  was,  of  course,  proper  for  the  court  to  set  aside 
and  nullify  its  order  dismissing  the  insolvency  proceedings. 
As  above  shown,  the  court  was  wholly  without  authority  or 
jurisdiction  to  make  the  order  of  dismissal  and  discontinu- 
ance, and  there  was,  therefore,  left  to  it  no  other  alterna- 
tive but  that  of  vacating  said  order  and  thus  getting  it  out 
of  the  way  and  so  preventing  complications  which  would 
necessarily  arise  in  the  insolvency  proceedings  by  reason  of 
said  order.  [7]  The  deed  of  conveyance  of  the  property 
by  German  to  the  appellant  was,  of  course,  absolutely  void. 
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It  conveyed  nothing.  The  unauthorized  dismissal  of  the  in- 
solvency proceedings — unauthorized  because  the  court  was 
without  jurisdiction  to  dismiss  the  proceedings — did  not 
have  the  effect  of  nullifying  the  proceedings.  They  still 
were  pending  in  contemplation  of  law,  and,  of  course,  the 
insolvent  was  not  legally  reinvested  with  title  to  the  prop- 
erty which  had  belonged  to  the  estate  and  which  had  beeni 
conveyed  for  the  purposes  of  administration  of  the  estate  to 
the  assignee  and  his  successor  and  successors  in  office.  And 
the  fact  that  appellant,  having  conveyed  the  property  to 
one  Stcdman  after  German,  in  the  interval  between  the  dis- 
missal and  the  restoration  of  the  insolvency  proceedings,  had 
made  a  purported  conveyance  of  the  property  to  the  appel- 
lant, received  a  conveyance  back  of  the  property  from  said 
Stcdman  could  not  have  the  effect  of  vesting  any  greater 
title  in  the  appellant  than  he  was  able  to  convey  to  Stedman. 
In  other  words,  having  obtained  no  title  from  German  the 
appellant  could  convey  none  to  Stedman,  and,  therefore, 
the  latter  had  no  title  he  could  convey  when  he  made  the 
purported  reconveyance  to  the  appellant. 

It  was  also  proper  for  the  court,  upon  vacating  the  order 
of  dismissal  and  thus  reviving  the  proceedings,  to  appoint 
an  assignee  to  take  charge  of  and  administer  upon  the  re- 
maining undisposed  of  assets  of  the  insolvent's  estate,  since 
there  was  a  vacancy  in  that  office  by  reason  of  the  death  of 
the  original  assignee.  [8]  The  appointment  of  James  H. 
Blanchard  as  assignee  to  succeed  Baruch,  assignee,  waa 
regular.  But  Blanchard  failed  to  file  a  bond  as  assignee, 
and  he  was,  therefore,  without  authority  to  exercise  the 
duties  of  his  office  or  to  perform  a  valid  act  as  assignee  until 
he  filed  such  bond.  It  follows  that  the  conveyance  by  him 
of  the  land  in  conti-oversy  to  the  appellant  involved  a  void 
act.  It  was  wholly  without  legal  force  or  effect.  Counsel 
for  the  appellant  vigorously  contend,  however,  that  the  mere 
appointment  of  Blanchard  vested  him  with  all  the  powers 
of  an  assignee  or  a  trustee  and  that  he  could  act  or  perform 
the  duties  of  the  office  without  giving  or  filing  a  bond  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  such 
assignee.  We  are  unable  to  concur  in  that  contention.  As 
above  shown,  the  Insolvency  Act  (sec.  15)  provided  that  the 
assignee,  within  a  certain  specified  time,  or  within  any  fur- 
ther time  which  the  court  might  allow  for  meeting  that  re- 
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qnirement,  should  file  a  bond  cooditioned  for  the  faithful 
performance  of  the  duties  devolving  upon  him.  It  is  true 
that  section  15  of  said  act  does  not  expressly  declare  that  the 
filing  of  the  bond  should  be  a  prerequisite  to  his  riglit  to 
exercise  his  authority  as  assignee,  but  it  certainly  meant 
that  such  was  to  be  the  case.  If  the  assignee  could  go  on  and 
legally  administer  the  insolvent  estate  without  filing  the 
bond  required,  what  could  have  been  the  object  of  the  legis- 
lature in  requiring  a  bond  at  all!  The  assignee  derived  his 
title  to  the  insolvent's  estate  from  the  assignment,  which 
divested  the  insolvent  of  his  property  and  vested  it  in  the 
assignee  from  the  time  of  the  insolvency.  Both  the  insol- 
vent and  the  creditors  are  interested  in  the  estate  and  are 
entitled  to  have  its  assets  administered  according  to  the  best 
interests  of  all  concerned.  The  insolvent  is  interested  in 
having  his  liabilities  as  far  extinguished  by  the  assets  of  his 
estate  aa  possible  and  the  creditors  are  interested  in  having 
their  claims  as  nearly  satisfied  in  full  as  the  condition  of 
the  estate  will  permit.  Hence,  it  was  a  wise  provision  that 
one  having  cast  upon  him  so  important  a  trust  should  be 
required  to  file  a  sufBcient  bond  conditioned  for  the  faithful 
performance  of  the  trust,  and  we  entertain  no  doubt  that 
the  requirement  that  an  assignee  in  insolvency  should  file  a 
bond  for  that  purpose  was  intended  by  the  legislature  as  an 
essential  requisite  for  his  qualification  to  exercise  or  per- 
form the  duties  of  that  office.  At  any  rate,  it  has  been  so 
held  in  a  number  of  cases,  among  which  may  be  mentioned 
the  case  of  Winchester  v.  Union  Bank  of  Maryland,  2  Gill 
&  J.  (Md.)  79,  [19  Am.  Dec.  255].  Furthermore,  the  order 
appointing  Blanehard  limited  his  authority  as  assignee  to  the 
performance  of  the  act  of  making  a  conveyance  of  the  prop- 
erty in  dispute  to  the  appellant.  That  portion  of  the  order 
was  absolutely  void,  since  it  does  not  appear  therefrom  or 
from  anything  in  the  proceeding  culminating  in  his  appoint- 
ment that  a  petition  was  filed  praying  for  the  sale  or  dis- 
posal of  the  property  by  private  sale.  Section  25  of  the 
Insolvency  Act  provided  that  **no  private  sale  of  any  prop- 
erty of  the  estate  of  an  insolvent  debtor  shall  be  valid  unless 
made  under  the  order  of  the  court  upon  a  petition  in  writ- 
ing, which  shall  set  forth  the  facts  showing  the  sale  to  be 
necessary.*'  And  the  same  section  provided  that  upon  the 
filing  of  a  petition  for  such  a  sale  notice  of  at  least  ten  days 
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should  be  given  by  publication,  etc.  The  order  appointing 
Blanchard  as  assignee  and  the  order  authorizing  him  to  con- 
vey the  property  to  the  appellant  was,  as  we  have  seen, 
practically  one  order  and  both  were  made  on  the  same  day. 
Thus  it  is  manifest  that  there  it  not  only  not  any  showing  t!iat 
a  petition  was  presented  to  the  court  asking  for  a  private 
sale,  but  that  it  was  absolutely  impossible  for  any  notice 
whatever,  much  less  the  required  notice  of  ten  days,  to  have 
been  given  of  such  sale,  assuming,  of  course,  that  the  con- 
veyance to  the  appellant  involved  a  sale  by  the  assignee. 
[9]  And  this  brings  us  to  the  question,  raised  by  the  ap- 
pellant, that  the  right  to  subject  the  land  in  controversy  to 
the  payment  of  the  debts  of  the  insolvent  was  lost  by  reason 
of  the  fact  that  said  land  had  been  abandoned  by  the  as- 
signee. But  there  is  no  merit  to  the  point.  The  complaint 
of  the  intervener  alleges  that  said  property  was  taken  pos- 
session of  by  the  original  assignee,  Jacob  Baruch,  the  same 
having  been  assigned  and  conveyed  to  him  by  the  clerk  of 
the  superior  court.  This  allegation  is  not  denied  by  the 
answer  to  the  complaint  in  intervention  and  therefore  stands 
as  admitted.  The  fact  that  the  administration  of  the  estate 
of  the  insolvent  remained  in  abeyance  or  was  dormant 
because  the  proceedings  in  insolvency  were  not  promptly  pros- 
ecuted to  a  final  determination  did  not  constitute  an  aban- 
donment of  the  property  as  part  of  the  assets  of  the  insol- 
vent estate  to  be  subjected  to  the  extinguishment  of  the 
liabilities  of  the  insolvent.  The  rule  of  law  as  to  abandon- 
ment is  that  there  is  no  presumption  of  abandonment  from 
mere  lapse  of  time.  (Partridge  v.  McKinney,  10  Cal.  181. 
See,  also,  Vii  v.  Fry,  106  Cal.  352,  398,  [39  Pac.  807],  as 
to  what  will  and  will  not  constitute  the  abandonment  of 
property.)  In  the  present  case,  there  could  be  no  abandon- 
ment except  by  the  assignee  in  whom  the  title  to  the  prop- 
erty for  the  purposes  of  the  insolvency  proceedings  had 
been  vested.  There  is  no  evidence  tending  to  show  that 
Baruch  abandoned  or  intended  to  abandon  the  property, 
save  and  except  the  fact  that  he  failed  to  sell  it  during  his 
incumbency  as  assignee  and  appropriate  the  proceeds  of  the 
sale  to  the  payment  of  the  debts  of  the  insolvent.  This 
omission  may  be  assumed  to  have  involved  a  dereliction  of 
oflScial  duty  on  the  part  of  Baruch  rather  than  an  abandon- 
ment, since  it  docs  not  appear  that  the  property  was  not 
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of  flufScicnt  value  to  have  justified  the  expense  of  selling  it 
for  the  benefit  of  the  insolvent's  estate. 

Appellant  cites  a  number  of  cases  which  it  is  claimed 
support  the  view  that  the  property  herein  involved  was 
abandoned  and  therefore  the  right  to  appropriate  it  to  the 
payment  of  the  debts  of  the  insolvent  lost;  but  we  have  ex- 
amined the  cases  and  do  not  perceive  that  they  are  in  point 
here.  The  property  belonged  to  the  insolvent's  estate  and 
it  was  available  for  disposition  by  the  assignee  in  insolvency. 
No  claim  was  ever  made  that  it  was  abandoned  or  that  there 
was  an  intention  to  abandon  it  as  a  part  of  the  insolvent's 
estate  until  the  void  order  was  made,  at  the  instigation  of 
the  insolvent,  dismissing  and  discontinuing  the  insolvency 
proceedings,  when  the  insolvent  himself  undertook  to  re- 
take possession  of  it  and  convey  it  to  the  plaintiflP.  [10] 
The  question  of  abandonment  is  one  of  fact  to  be  deter- 
mined by  the  jury  or  the  court,  if  the  issues  of  fact  are 
tried  by  the  court,  and  the  burden  was  upon  the  plaintiflE 
clearly  to  show  that  there  was  an  intention  in  the  assignee 
to  abandon  the  property.  (Latham  v.  City  of  Los  Angeles, 
87  Cal.  514,  518,  [25  Pac.  673].)  The  finding  of  the  court 
in  this  case  that  there  was  no  abandonment  is  conclusive 
upon  this  court. 

[11]  5.  The  contention  that  the  action,  in  so  far  as  it  is 
made  by  the  complaint  in  intervention,  is  barred  by  the 
statute  of  limitations  is  without  force.  The  complaint  of 
the  intervener  is  one  for  the  quieting  of  title  to  the  property 
in  dispute  as  against  the  plaintiff  and  the  defendant  and  in 
favor  of  the  intervener,  or,  in  effect,  is  for  the  recovery  of 
real  property,  and  the  claim  that  the  intervener's  claim  is 
barred  proceeds  upon  the  theory  that  the  action,  as  to  the 
time  within  which  it  should  have  been  commenced,  is  gov- 
erned by  section  338  of  the  Code  of  Civil  Procedure.  But 
it  is  manifest  that  that  section  does  not  apply  to  the  inter- 
vener's  case,  but  that  section  318  of  said  code  governs  as 
to  the  time  within  which  such  an  action  may  be  commenced. 
Section  338  provides  for  the  commencement  of  actions  where 
the  relief  prayed  for  is  based  upon  the  ground  of  fraud, 
and  that  is  not  the  ground  of  the  relief  asked  for  by  the 
intervener.  Section  318  provides  that  an  action  for  the 
recovery  of  real  property,  or  for  the  possession  thereof, 
cannot  be  maintained  ''unless  it  appears  that  the  plaintiff, 
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his  ancestor,  predecessor,  or  grantee,  was  seised  or  possessed 
of  the  property  in  question  within  five  years  next  before 
the  commencement  of  the  action."  The  supreme  court,  in 
construing  section  318,  in  Murphy  v.  Crowley^  140  Cal.  141, 
146,  147,  [73  Pac.  820,  821],  says:  "It  seems  to  be  estab- 
lished,  therefore,  by  these  cases  that,  although  the  main 
ground  of  the  action  is  fraud  or  mistake,  whereby  the  de- 
fendant has  obtained  the  legal  title  to  the  land  in  contro- 
versy, and  the  chief  contention  between  the  parties  is  with 
respect  to  the  fraud  or  mistake  alleged,  yet,  if  the  plaintiff 
alleges  facts  which  show,  as  matter  of  law,  that  he  is  entitled 
to  possession  of  the  property,  and  a  part  of  the  relief  asked 
is,  that  he  be  let  into  possession,  or  that  his  title  to  the  land 
be  quieted,  his  action  is  in  reality  for  the  recovery  of  real 
property,  and  is  not  barred  except  by  the  five-year  limita- 
tion contained  in  section  318.  The  same  rule  haa  been  fol- 
lowed in  the  states  of  Iowa,  Kansas,  Missouri,  and  Texas. 
{Williams  v.  AUison,  33  Iowa,  278;  ReiU  v.  Likowski,  33 
Kan.  515,  [6  Pac.  886] ;  Dunn  v.  MiUer,  96  Mo.  338,  [9 
S.  W.  640] ;  Shepard  v.  Cummings,  44  Tex.  502.)  There 
is  a  case  to  the  contrary  in  New  York.  {Hoyt  v.  Putnam, 
39  Hun,  406.) 

**  Unless  the  decisions  of  this  court  above  cited  are  to  be 
overruled,  it  must  be  conceded  that,  although  the  wrong 
complained  of,  and  undoubtedly  the  principal  contest  in  the 
case,  arises  from  the  undue  influence  exerted  by  the  defend- 
ant Crowley  on  her  deceased  husband  in  his  lifetime,  the 
action  in  question  is  nevertheless  an  action  to  recover  real 
property  and  for  the  possession  thereof,  and  is  not  barred 
by  the  provisions  of  section  318."  (See,  also,  Page  v. 
Oarver,  146  Cal.  577,  [80  Pac.  860].) 

In  the  present  case  the  first  act  which  could  start  the 
statute  of  limitations  to  running,  or  could  in  any  way  im- 
part to  the  intervener  or  the  creditors  of  the  estate  of  which 
the  intervener  became  the  assignee,  information  that  the 
appellant  claimed  an  interest  in  the  property  was  the  filing 
for  record  of  the  deed  from  German  to  the  appellant,  which 
act  of  recordation  occurred  on  the  eleventh  day  of  March, 
1912,  or,  as  counsel  for  the  respondent  suggest,  perhaps  the 
act  of  the  filing  of  the  petition  for  a  dismissal  of  the  pro- 
ceedings in  insolvency  and  the  making  of  the  order  of  dis- 
missal might  have  been  the  first  acts  indicating  a  claim  of 
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interest  in  the  property  by  parties  other  than  the  assignee, 
and  the  order  of  dismissal  was  made  on  the  twenty-eighth 
day  of  February,  1912.  The  intervener's  amended  com- 
plaint, upon  which  the  action  was  tried,  was  filed  on  the 
eleventh  day  of  March,  1916,  within  the  five  years'  limita- 
tion prescribed  by  section  318  of  the  Code  of  Civil  Pro- 
cedure. It  is,  therefore,  manifest,  as  stated,  that  the  in- 
tervener's action  is  not  barred. 

6.  The  point  that  '' because  of  the  lapse  of  time  since  the 
filing  of  the  petition  by  the  said  Jeremiah  W.  German  to  be 
adjudged  an  insolvent  debtor,  the  presumption  exists  that 
all  claims,  debts,  liabilities,  and  demands  that  were  valid 
claims  against  said  petitioner  on  July  31,  1888,  have  been 
paid  and  discharged,"  is  conclusively  answered  by  section 
58  of  the  Insolvency  Act,  above  quoted  herein,  that  no 
statute  of  limitation  of  this  state  shall  run  against  a  claim 
which,  in  its  nature,  is  provable  against  the  estate  of  the 
debtor. 

7.  It  is  claimed  that  the  findings  of  fact  and  conclusions 
of  law  do  not  support  the  judgment.  It  is  not  necessary  to 
reproduce  herein  the  findings  of  fact  and  the  conclusions  of 
law  to  show  that  this  contention  has  no  foundation.  It  is 
sufficient  to  say  that  we  have  carefully  examined  the  find- 
ings and  the  conclusions  of  law  and  that  we  have  concluded 
from  said  examination  that  the  judgment  derives  ample  sup- 
port from  them. 

There  are  numerous  other  points  made  by  the  appellant 
in  impeachment  of  the  judgment,  but  we  have  discovered  no 
merit  in  them.  We  are  satisfied  that  the  judgment  is  legally 
impregnable  and  it  is,  accordingly,  afSrmed. 

Ellison^  P.  J.,  pro  iem.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  28,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— In  denying  the  petition  for  a  hearing  in 
this  court  after  decision  by  the  district  court  of  appeal  of 
the  third  appellate  district  we  are  not  to  be  understood  as 
approving  that  portion  of  the  opinion  substantially  holding 
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that  the  ordinary  presumptions  and  intendments  applicable 
to  judgments  of  courts  of  record  are  not  applicable  to  judg- 
ments and  orders  of  the  superior  court  in  insolvency  pro- 
ceedings. We  think  that  here  the  order  of  the  superior 
court  dismissing  the  insolvency  proceeding,  and  the  subse- 
quent order  appointing  Blanchard  as  assignee  for  the  lim- 
ited purpose  of  making  a  conveyance  of  the  property  to 
the  insolvent,  were  manifestly  void  upon  their  face — the 
order  of  dismissal  because  it  sufficiently  appears  on  the 
face  of  the  record  that  it  was  made  vrithout  the  consent  of 
the  creditors,  [12]  and  the  other  order  because  no  such 
appointment  of  an  assignee  is  authorized  by  law.  In  view 
of  this  conclusion,  we  intimate  no  opinion  upon  the  ques- 
tion of  the  effect  of  the  failure  of  Blanchard  to  give  a  bond. 
In  all  other  respects  we  are  satisfied  with  the  opinion  of  the 
district  court  of  appeal. 
The  application  for  a  hearing  in  this  court  is  denied. 

All  the  Justices  concurred. 


[Civ.  No.  8181.    Second  Appellate  District,  Division  Two.— May  1, 

1920.] 

RALPH  ARNOLD,  Respondent,  v.  LA  BELLE  OIL  COM- 
PANY  (a  Corporation),  Appellant 

[1]  Brokeb's  Commissions— Contract  or  Employment  bt  Corpora- 
tion— Prima  Facib  Showing. — In  an  action  against  a  eorporation 
to  recover  a  broker's  commission,  a  document  purporting  on  its 
face  to  have  been  signed  hj  the  president  and  the  secretarj  of 
the  corporation,  and  having  attached  thereto  and  impressed  thereon 
the  seal  of  the  corporation,  is  entitled  to  admission  as  prima  fade 
having  been  authorized  and  executed  bj  the  corporation. 

[2]  Id. — Statute  of  Frauds — Employment  op  Agent — Construction 
OP  Code  Section.— Section  1624,  subdivision  6,  of  the  Civil  Code 
does  not  require  any  formal  contract  but  only  that  the  fact  of 
employment  as  agent  or  broker  to  sell  real  estate  for  compensation 
or  a  commission  be  expressed  in  writing,  signed  by  the  party  to  bo 
charged,  or  by  his  agent. 

2.  Right  of  broker  to  recover  commission  under  oral  contract  of 
employment  where  statute  requires  written  contract,  notes,  13  Ann* 
Cas.  977;  Ana  Oas.  1915A,  1133;  44  L.  B.  A.  601;  9  L.  B.  A.  (K.  S.) 
933. 
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[8]  Id. — Execution  by  Sicbstabt  or  Cobpobation— Oompliancb  With 
BY  Tempobabt  Appointee. — Where  a  giyen  instrument  is  required 
to  be  executed  by  the  secretary  of  a  corporation,  execution  thereof 
by  a  person  appointed  by  the  directors  to  act  in  the  place  of  the 
regularly  elected,  qualified,  or  acting  secretary  is  sufficient. 

[4]  Id. — Pbocurino  of  Purchasee  at  Lesseb  Price — ^Right  to  Com- 
pensation.— Where  a  broker  procures  a  purchaser,  not  at  the  price 
specified  in  his  contract  of  employment  but  at  a  lesser  price,  and 
the  owner  enters  into  an  agreement  of  sale  with  such  purchaser 
at  such  lesser  price,  under  which  agreement  the  latter  enters  into 
possession,  the  broker  is  entitled  to  the  compensation  agreed  upon, 
according  to  his  contract  of  employment. 

[5]  Id. — MoDincATioN  op  Pubchase  Agreement — Bights  of  Brokkb 
not  Affected. — The  subsequent  modification  of  such  contract  of 
purchase  by  mutual  consent  of  the  vendor  and  the  purchaser  would 
not  affect  the  right  of  the  broker  to  the  compensation  agreed  upon 
in  his  contract  of  employment,  and  to  which  he  was  entitled  when 
the  vendor  and  the  purchaser  enter  into  the  original  contract  of 
purchase. 

[6]  Id. — Appeal  —  Pailube  to  Answer  Respondent's  Statements  — 
Assumption. — ^Where,  in  reply  to  the  appellant's  contention  that 
the  judgment  of  the  trial  court  is  erroneous,  in  so  far  as  it  found 
in  favor  of  respondent  the  matters  alleged  in  his  supplemental 
complaint,  the  respondent  states  that  it  was  the  understanding  of 
the  trial  court  and  himself  that  the  stipulation  of  the  appellant 
was  that  judgment  as  to  those  matters  should  follow  the  judgment 
on  the  matters  alleged  in  the  complaint,  and  such  statement  is 
neither  answered  nor  denied,  it  will  be  assumed  that  the  appellant 
concedes  the  truth  of  such  statement  and  that  the  judgment  of 
the  trial  court  was  proper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Black  &  Black  for  Appellant. 

E.  S.  Williams  for  Respondent. 

THOMAS  J. — The  plaintiff  seeks  to  recover  the  sum  of 
$4,362.43,  claimed  to  be  due  and  unpaid  at  the  time  of  the 
commencement  of  this  action,  and  the  further  sum  of  $300, 

4.  Bight  of  broker  to  commission  whore  less  than  stipulated  price 
is  accepted  by  owner,  notes,  Ann.  Cas.  1913E,  784;  Ann.  Cas.  1914C, 
138. 
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claimed  to  have  become  due,  owing,  and  unpaid  ** subsequent 
to  the  filing  of  the  original  complaint  herein  and  the  com- 
mencomcnt  of  this  action,  and  prior  to  the  date  of  trial," 
by  virtue  of  certain  of  the  terms  of  a  written  instrument, 
which,  in  words  and  figures,  is  as  follows: 

'^January  15,  1912. 
'*Mr.  Ralph  Arnold, 

''700  PI.  W.  Hellman  Building, 
"Los  Angeles,  California. 
*'Dear  Sir: 

'*  Until  further  notice,  or  until  the  La  Belle  Oil  Company 
has  sold  its  property  in  the  Midway  Oil  Field  to  some  other 
person  or  persons,  you  are  authorized  by  us  to  offer  for  sale 
to  your  clients  the  North  %  of  the  Southwest  Quarter  of 
Section  4,  Township  32  South  Range  23  E.  M.  D.  B.  &  M. 
its  80  acres,  more  or  less,  at  $4,000.00  per  acre,  on  such  terms 
and  conditions  as  we,  i.  e.,  yourself  and  ourselves  may  mutu- 
ally agree  upon,  and  in  the  event  of  your  effecting  a  sale  of 
our  land  in  Section  4  (above  described)  or  in  the  event  of 
our  effecting  sale  to  any  of  your  clients  through  your  efforts 
or  assistance,  we  agree  to  pay  you  five  per  cent  (5%)  com- 
mission on  the  total  sales  price,  in  the  manner  as  and  when 
paid  to  us. 

''It  is  understood  that  this  is  not  meant  as  an  exclusive 
option,  and  in  the  event  of  our  being  able  to  make  a  bona  fide 
sale  before  we  might  be  able  to  serve  notice  on  you  of  our 
desire  so  to  do,  and  in  the  event  such  sale  be  made  to  some 
other  person  or  persons  than  those  we  may  have  come  in 
contact  with  outside  of  your  efforts,  you  will  agree  that 
there  be  no  commission  due  you  except  and  alone  where  you 
have  participated. 

'*If  the  above  is  a  true  and  correct  understanding  of  our 
agreement,  kindly  sign  a  duplicate  of  this,  signifying  your 
acceptance. 

"Very  truly  yours, 

*'La  Belle  On.  Company 
''(Signed)     W.  P.  Cunningham,  President 

"Acting  Secretary, 

"W.  P.  Thompson, 
•'Corporate  Seal  of  La  Belle  Oil  Company. 

*' Approved    Jan.    15,    191% 

**  (Signed)     Ralph  Arnold. " 
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By  proper  allegation  it  is  shown  that  plaintiff  has  fully 
compile  J  with  the  terms  of  the  foregoing  instrument. 

There  was  a  demurrer  to  the  amended  complaint,  which 
was  overruled.  Except  for  the  mere  formal  parts,  and  the 
fact  that  it  admits  that  the  amount  claimed  to  be  due  has 
not  been  paid,  etc.,  defendant's  answer  denies  each  and 
every  material  allegation  of  the  complaint.  On  the  issues 
thus  presented  the  case  was  tried  by  the  court  without  a 
jury.  At  the  close  of  plaintiff's  case  defendant  moved  for 
nonsuit,  which  motion  was  denied.  Judgment  went  for 
plaintiff  for  the  amount  of  his  commission  of  five  per  cent 
on  the  payments  actually  made  to  and  received  by  the  La 
Belle  Oil  Company  prior  to  the  commencement  of  the  action, 
and  also  on  the  balance  of  $6,000  **  which  would  have  been 
paid  prior  to  the  trial  if  not  impounded  by  the  attachment 
herein.''  In  short,  the  court  found  that  aU  of  the  allega- 
tions of  the  complaint,  as  amended,  as  well  as  those  of  the 
supplemental  complaint,  were,  and  each  of  them  was,  true. 
The  appeal  is  from  the  judgment  so  entered. 

Finding  No.  II  of  the  court  reads  as  follows:  **The  court 
finds  that  while  it  is  true  that  there  was  no  express  resolu- 
tion of  the  board  of  directors  of  said  corporation  defendant 
authorizing  said  written  agreement  with  said  plaintiff,  there 
were  no  meetings  of  the  board  of  directors  of  said  corpora^ 
tion  defendant  from  September  17,  1910,  to  March  13,  1912, 
and  that  during  the  whole  of  that  period,  and  including  the 
time  when  said  agreement  with  said  plaintiff  was  made,  the 
directors  of  said  defendant  conducted  the  business  of  said 
defendant  by  informal  discussion  and  conference  between 
all  of  the  directors  except  one  of  them,  to  wit :  P.  E.  Wood- 
ley,  who  did  not  give  his  attention  to  the  affairs  of  said  de- 
fendant corporation,  and  that  at  the  time  said  agreement  was 
made  with  said  plaintiff  and  at  all  times  thereafter  all  of 
said  directors,  excepting  said  Woodley,  knew  of  and  about 
said  agreement  and  that  the  same  was  made  on  behalf  of 
said  defendant  corporation  by  its  president  and  secretary 
and  discussed  the  same  between  them,  and  that  said  corpora- 
tion did  not,  nor  did  any  of  its  directors,  at  any  time  dis- 
avow said  agreement  or  the  execution  thereof  or  dissent 
therefrom  or  claim  to  or  notify  said  plaintiff  that  the  same 
was  not  binding  in  any  respect  upon  said  defendant  corpo- 
ration; and  the  court  further  finds  that  said  agreement  with 
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said  plaintiff  was  specifically,  expressly  and  unanimously 
ratified  in  a  written  resolution  of  the  board  of  directors  of 
said  defendant  corporation  at  a  regular  meeting  of  said 
board  held  on  June  12,  1912,  at  which  a  quorum  of  the 
directors  of  said  corporation  defendant  was  present  and 
voting.  The  court  finds  that  said  agreement  with  said 
plaintiff  or  said  plaintiff's  agency  was  never  terminated  by 
notice  or  otherwise  by  said  defendant." 

It  is  urged  by  appellant  here,  as  in  the  court  below,  (1) 
''that  the  instrument  quoted  in  full  above  and  which  is 
designated  in  the  record  as  plaintiff's  exhibit  1,  was  not 
proven;  that  without  proper  authorization  said  exhibit  was 
not  the  act  of  defendant,  and  that  no  evidence  was  offered 
to  show  authorization;  (2)  that  appellant  was  entitled  to 
judgment  at  the  close  of  plaintiff's  case" — ^in  other  words, 
errors  of  law  occurring  at  the  trial. 

It  is  contended  that  the  evidence  is  insufficient  to  show 
that  Mr.  Cunningham  was  president,  or  that  Thompson  was 
secretary,  of  the  defendant  company  at  the  time  of  the  exe- 
cution and  delivery  by  those  parties  of  plaintiff's  exhibit  1 
to  the  plaintiff.  The  evidence  on  this  point  was  by  the 
plaintiff  himself,  which  was  that  Mr.  Cunningham,  the 
president,  and  Mr.  Thompson,  the  acting  secretary  of  the 
La  Belle  Oil  Company,  signed  plaintiff's  exhibit  No.  1  in  his 
presence.  Following  this  testimony  the  instrument  was 
offered  in  evidence.  To  this  defendant  objected  on  the 
ground  that  it  does  not  purport  on  its  face  to  be  authorized 
by  the  defendant  corporation,  and  until  the  authorization  be 
produced  it  is  incompetent  and  immateriaL  This  objection 
was  by  the  court  overruled. 

At  the  threshold  of  this  matter  it  may  be  observed  that 
tlie  defendant's  answer,  so  far  as  it  refers  to  the  allegations 
of  the  complaint,  simply  denies  that  the  instrument  in  ques- 
tion was  binding  upon  the  defendant,  for  the  reason  that 
defendant  never  authorized  its  name  to  be  signed  or  its  seal 
attached  thereto.  By  its  answer  defendant,  in  legal  effect, 
admits  the  execution  and  delivery  of  the  instrument  to 
plaintiff  by  the  officers  of  the  defendant  corporation,  but 
denies  that  those  officers  had  authority  from  it  so  to  do. 

[1]  The  evidence,  as  it  stood  at  the  time  of  the  offer  of 
the  instrument  in  evidence,  we  think  made  a  prima  fade 
case.    Indeed,    the   instrument,    plaintiff's    exhibit   No.    1^ 
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might  have  been  introduced  without  the  introduction  of  any 
preliminary  oral  evidence.  Had  such  been  the  situation, 
a  prima  facie  case  to  that  extent  would  have  been  estab- 
lished, for  the  reason  that  the  document  on  its  face  pur- 
ported to  have  been  signed  by  the  president  and  secretary, 
and  had  attached  thereto  and  impressed  thereon  the  seal  of 
the  defendant  corporation.  Such  a  showing  was  suflScient 
to  shift  the  burden  of  proof  on  defendant  (McKee  v.  Cun- 
ningham, 2  Cal.  App.  684,  [84  Pac.  260].)  For  these  rea- 
sons we  think  this  ruling  correct. 

[2]  As  supporting  appellant's  position,  our  attention  is 
called  to  several  decisions  of  the  supreme  court  of  this  state, 
to  wit :  Curtin  v.  Salmon  etc.  Co.,  130  Cal.  345,  [80  Am.  St. 
Rep.  132,  [62  Pac.  552] ;  Pacific  Bank  v.  Stone,  121  Cal.  202, 
[53  Pac.  634] ;  Blood  v.  La  Serena  etc.  Co.,  113  Cal.  221, 
[41  Pac.  1017,  45  Pac.  252] ;  Salfield  v.  Sutter  etc.  Co.,  94 
Cal.  546,  [29  Pac.  1105],  and  Alta  Silver  M.  Co.  v.  Alta 
Placer  M.  Co.,  78  Cal.  629,  [21  Pac.  373] ;  but  we  think 
none  of  these  in  point  here.  So  far  as  applicable  to  the 
case  at  bar,  section  1624  of  the  Civil  Code  reads  as  follows: 
"The  following  contracts  are  invalid,  unless  the  same,  or 
some  note  or  memorandum  thereof,  is  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent:  .  .  . 
6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or 
a  commission."  We  think  no  discussion  is  necessary  to 
bring  conviction  that  plaintiffs'  exhibit  No.  1  is  at  least  a 
''memorandum  in  writing"  such  as  will  bring  it  within  the 
purview  of  this  section.  It  seems  to  have  been  the  uniform 
holding  of  the  supreme  and  appellate  courts  of  this  state 
that  this  section  does  not  require  any  formal  contract.  All 
that  is  necessary  is  that  the  fact  of  employment  be  expressed 
in  writing,  signed  by  the  party  to  be  charged,  or  by  his 
agent.  And  the  decisions  of  the  supreme  oourt  of  this 
state,  as  well  as  of  this  court,  are  in  accord  with  the  general 
rule  on  the  subject  in  this  country  and  England. 

The  question,  therefore,  with  which  we  are  confronted 
here  may  be  put  as  follows:  "Is  plaintiff's  exhibit  No.  1 
the  contract  of  the  corporation  T'  We  have  already  stated 
that  plaintiff  has  established,  prima  facie,  that  it  was.  Sup- 
plementing this,  a  witness  offered  by  defendant  in  its  own 
behalf — Mr.  W.  P.  Cunnincjham — in  response  to  the  very 
first  question  asked,  testified  that  he  was  the  president  of 
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the  defendant  corporation,  and,  in  response  to  the  second 
question,  answered  that  he  had  been  such  ''from  its  organiza- 
tion.'' In  addition  to  this,  we  find  in  the  record  of  the  min- 
utes of  the  board  of  directors  of  the  defendant  corporation, 
under  date  of  June  12,  1915,  that  the  following  resolution 
was  unanimously  adopted:  ''Resolved,  that  whereas  Ralph 
Arnold  has  acted  in  the  matter  of  sale  and  transfer  of  the 
La  Belle  Oil  Company's  property  as  special  representative 
in  a  special  agreement  with  W.  P.  Cunningham  and  W.  P. 
Thompson,  he  should  receive  a  commission  of  five  per  cent 
(5%)  on  such  deal  as  when  paid  to  the  La  Belle  Oil  Com- 
pany; therefore,  be  it  resolved  that  the  president  and  sec- 
retary are  authorized  to  issue  the  company's  check  and  pay 
the  said  Ralph  Arnold  five  per  cent  on  such  amount  as  the 
La  Belle  Oil  Company  received  from  the  California  Counties 
Oil  Company  as  and  when  received."  The  cases  cited  by 
appellant  as  supporting  the  contention  that  the  exhibit  in 
question  is  not  the  "contract"  of  the  defendant  corporation, 
as  we  have  already  intimated,  are  not  in  point,  particularly 
in  this:  that  when  section  1624,  supra,  is  construed  with 
and  in  the  light  of  sections  2309  and  2310  of  the  Civil  Code 
— requiring  an  agent's  authority  to  execute  a  contract  in 
writing  to  be  itself  in  writing — it  does  not,  we  think,  apply 
to  the  executive  officers  of  a  corporation.  "It  has  never 
been  the  practice  to  require  powers  of  attorney  to  confer 
authority  upon  such  agents.  We  think  the  statute  was  in- 
tended to  apply  to  agents  proper;  that  is,  persons  who  were 
not  officers  of  the  corporation.  The  executive  officer  of  a 
corporation  is  something  more  than  an  agent.  He  is  the 
representative  of  the  corporation  itself.  It  was  early  de- 
cided that  directors,  though  they  are  only  agents  of  the 
corporation,  are  exempt  from  the  rule  which  requires  the 
authority  of  an  agent  to  be  in  writing  in  order  to  vest  him 
with  power  to  execute  a  deed."  {McCartney  v.  Clover  etc. 
Co.,  232  Fed.  697,  [1  A.  L.  R.  1127,  146  C.  C.  A.  623].) 
In  the  case  just  cited  it  is  shown  that  "there  are  numerous 
authorities  in  which  deeds  and  mortgages  executed  on  behalf 
of  corporations  by  exocntive  officers  without  any  resolution 
of  the  board  or  any  authority  in  writing  have  been  sus- 
tained." From  this  we  think  it  must  be  obvious  that  plain- 
tiff's exhibit  No.  1  was  the  act  of  the  corporation,  irrespec- 
tive of  the  fact  that  the  name  of  the  secretary,  actual  or 
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acting,  might  not  have  been  appended,  or  the  corporate 
seal  attached  thereto.  [3]  We  think,  too,  that  even  wore 
the  foregoing  condition  a  prerequisite  to  the  execution  of 
an  instrument  such  as  is  before  us,  a  showing  that  a  par- 
ticular person,  although  not  the  regularly  elected,  qualified, 
or  acting  secretary,  but  appointed  by  the  directors  to  act 
in  the  latter 's  absence,  executed  such  instrument  in  such 
capacity,  would  be  a  suflScient  compliance  with  the  require- 
ment referred  to.  Therefore,  even  though  such  prerequi- 
site authorization  be  essential — ^which,  as  we  have  seen,  is 
not — and  it  were  held  that  such  authority  was  not  given 
in  the  first  instance,  still,  under  section  2310,  supra,  the 
resolution  which  we  have  quoted  is,  in  our  opinion,  a  com- 
plete ratification  of  the  action  of  the  corporation's  officers, 
as  already  set  forth,  and  as  such  there  can  be  no  question 
but  that  the  exhibit  before  us  is  the  ** contract"  or  "memo- 
randum in  writing"  conferring  authority  to  plaintiff  to  act 
on  behalf  of  the  corporation  for  the  purposes  set  forth 
therein. 

There  is  no  attempt  on  the  part  of  plaintiff  to  recover 
anything  on  the  theory  of  quantum  meruit  or  implied  con- 
tract to  pay  for  benefits.  He  is  claiming  under  and  by 
virtue  of  the  specific  terms  and  provisions  of  plaintiff's  ex- 
hibit No.  1.  By  the  terms  of  said  exhibit  it  will  be  seen 
that  plaintiff  was  authorized  **to  offer  for  sale  ...  80  acres, 
more  or  less,  at  $4000  per  acre,  on  such  terms  and  conditions 
as  we  .  .  .  may  eventually  agree  upon."  [4]  Plaintiff 
procured  a  purchaser,  not  at  $4,000  -per  acre,  or  a  total  of 
$320,000,  but  for  the  total  sum  of  $300,000— as  will  appear 
from  plaintiff's  exhibit  No.  2.  This  was  accepted  by  the 
defendant  corporation  on  April  9,  1912,  which  entered  into 
the  agreement  as  set  forth  in  plaintiff's  exhibit  2  with  the 
purchaser  therein  mentioned,  viz.,  the  California  Counties 
Oil  Company,  a  corporation,  under  which  agreement  the 
latter  went  into  possession  and  did  work  upon  the  property. 
When  this  was  done,  plaintiff  was  entitled  to  the  compensa- 
tion agreed  upon,  according  to  the  terms  of  plaintiff's  ex- 
hibit No.  1.  (Brawn  v.  Mason,  155  Cal.  155,  [21  L.  R  A. 
(N.  S.)  328,  99  Pac.  867] ;  Boland  v.  Ashurst  Oil  etc.  Co., 
145  Cal.  405,  [78  Pac.  871] ;  Levy  v.  Wolf,  2  Cal.  App.  491, 
[84  Pac.  313] ;  Justy  v.  Erro,  16  Cal.  App.  519,  [117  Pac. 
575] ;  McMiUan  v.  Beves,  147  Fed.  218,  [77  C.  C.  A.  444].) 
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[5]  It  is  contended  by  appellant  that  the  said  California 
Counties  Oil  Company  abandoned  the  latter  contract.  The 
evidence  here  does  not  support  this  contention.  But  it  does 
appear  that  this  contract  or  agreement  was  modified  by  mu- 
tual consent  of  the  parties  thereto  on  the  twenty-eighth  day 
of  November,  1916,  by  which  modification  it  is  provided, 
among  other  things,  that  **it  is  hereby  understood  and 
agreed  by  all  the  parties  hereto  that  the  intent  and  purpose 
of  this  agreement  is  to  cancel  and  set  aside  the  agreement 
of  April  9,  1912.  .  .  .  Should  the  said  party  of  the  second 
part  [the  California  Counties  Oil  Company]  fail  to  make 
the  said  payment  .  .  .  within  ten  days  .  .  .  then  this  agree- 
ment shall  be  of  no  effect,  and  shall  immediately  become 
null  and  void,  and  shall  in  nowise  affect  the  said  agreement 
of  April  9,  1912."  By  this  modification  the  price  originally 
agreed  to  be  paid — $300,000 — was  reduced  to  and  fixed  at 
the  sum  of  $187,294.19.  Of  this  amount  the  purchaser,  the 
California  Counties  Oil  Company,  had  paid  to  the  defendant 
corporation,  before  the  commencement  of  this  action,  the  whole 
thereof,  except  the  sum  of  $6,000,  and  said  defendant  had 
paid  the  plaintiff  a  commission  amounting  to  $4,752.20,  or 
five  per  cent  on  the  sum  of  $95,045.47.  Thereafter,  and 
before  the  commencement  of  this  action,  the  said  California 
Counties  Oil  Company  paid  said  defendant  the  further  sum 
of  $86,248.72,  under  and  by  virtue  of  the  contract  of  April 
9,  1912,  as  modified  as  aforesaid.  No  commission  on  this 
amount,  or  any  portion  of  it,  has  ever  been  paid  to  plaintiff. 

It  is  maintained  by  appellant  that  respondent  was  not  en- 
titled  to  commission  on  payments  made  to  it  under  the  said 
modification  of  plaintiff's  exhibit  No.  2,  because  ** there  is 
absolutely  no  testimony  to  show  that  respondent  had  any- 
thing to  do  with  the  execution  of  plaintiff's  exhibit  No.  3 
[the  modification  agreement]."  There  is  no  merit  in  this 
contention.  There  is  no  reason  shown  why  respondent 
should  have  had  anything  to  do  with  it.  As  we  have  al- 
ready seen,  he  was  entitled  to  his  compensation  under  plain- 
tiff's exhibit  No.  1,  and  according  to  the  terms  thereof.  No 
subsequent  agreement  or  modification  of  the  original  agree- 
ment between  the  vendee  and  the  vendor  therein  could  affect 
plaintiff's  rights.  Were  it  otherwise,  the  bars  would  be  all 
down,  and  every  agent  who  had  rendered  valuable  service 
might,  by  such  legerdemain  as  suggested  here,  be  defrauded 
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not  only  out  of  a  portion  but  out  of  the  whole  of  the  com- 
pensation agreed  to  be  paid  to  him  for  procuring  a  pur- 
chaser of  property. 

By  the  terms  of  plaintiflp's  exhibit  No.  1  plaintiff  was  to 
receive  his  said  commission  ''in  the  manner  as  and  when 
paid  to  us" — defendant.  This  is  but  another  way  of  say- 
ing: **You  are  not  to  receive  your  five  per  cent  on  the  whole 
of  the  purchase  price  when  the  deal  is  closed,  but  as  fast  as  the 
purchaser  pays  in  to  us  we  will  deduct  the  commission  from 
such  payment  and  remit  to  you."  Indeed,  this  is  all  plain- 
tiff contends  for.  The  construction  placed  upon  this  phrase 
by  defendant  evidently  is  that  in  reality  plaintiff  was  en- 
titled to  nothing  until  the  full  purchase  price  was  paid,  but 
that  notwithstanding  this  the  defendant  had  paid  plaintiff 
the  sum  of  $4,752.20,  although  under  no  legal  obligation 
so  to  do.  With  the  facts  before  us  we  are  unable  to  accede 
to  any  such  construction.  It  is  conceded  by  defendant  that 
the  sum  of  $86,248.72  has  actually  been  paid  to  it  on  ac- 
count of  the  sale  made  originally  to  the  purchaser  who  was 
brought  to  it  by  plaintiff,  and  that  it  has  paid  plaintiff  no 
commission  thereon.  He  is  entitled  to  it,  as  found  by  the 
learned  trial  judge. 

[6]  It  is  next  urged  by  appellant  that  **the  judgment  of 
the  lower  court  includes  commission  on  the  sum  of  $6,000 
payments  due  but  not  yet  made  under  exhibit  3.  To  reiter- 
ate, respondent's  contract  calls  for  commissions  only  Mn  the 
manner  as  and  when'  payments  are  received  by  appellant. 
It  is  but  idle  speculation  to  say  that  the  purchaser  is  able, 
willing,  and  ready  to  pay.  It  may  or  may  not  become  in- 
solvent before  it  does  so.  The  fact  is  that  no  payment  has 
been  made,  and  commission  dependent  thereon  is  not  due. 
The  judgment  of  the  lower  court  must  be  modified  at  least 
in  respect  to  this  item."  In  answer  to  this  respondent 
claims  that  said  $6,000  became  payable  prior  to  the  trial, 
*'it  being  stipulated  at  the  trial  that  the  same  would  have 
been  paid  had  it  not  been  impounded  by  the  attachment  of 
the  plaintiff  herein.  The  matter  is  alleged  in  the  supple- 
mental complaint  printed  on  page  15  and  16  of  the  sup- 
plement to  appellant's  opening  brief.  It  was  the  under- 
standing of  the  trial  court  and  of  ourselves  that  the 
stipulation  of  the  defendant  was  that  judgment  might  pass 
for  the  amount  of  the  commission  on  this  sum  of  $6,000  as 
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well  as  on  the  other  amounts  already  paid  if  the  plaintiff 
was  entitled  to  judgment  at  all,  and  we  do  not  understand 
why  counsel  raises  this  question  now/'  This  statement  of 
counsel  for  respondent  is  neither  answered  nor  denied. 
Such  being  the  case,  coupled  with  the  fact  that  the  court 
actually  found  for  the  plaintiff  on  this  item,  as  already  seen, 
it  will  be  assumed  that  appellant  concedes  the  truth  of  such 
statement,  and  that  the  finding  was  proper.  {Colkins  v. 
Doolittle,  45  Cal  App,  776,  [188  Pac.  601].) 

No  other  point  raised  by  appellant  need  be  considered. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  coneurred. 


[Civ.  No.  8194.    Seeond  Appellate  District,  Division  Two.— Mmy  1, 

1920.] 

CHESLEY  mLLS,  etc.,  Respondent,  v.  SAN  DIEGO  CON- 
SERVATORY OF  MUSIC  (a  Corporation),  et  al., 
Appellants. 

[1]  Tbadb  Nami — Injunction  —  Suitioikngt  of  Complaint  —  Find- 
ings— EviDXNCX. — In  this  action  for  an  injnnetion  to  restrain  the 
defendants  from  using  and  from  eondneting  business  under  tba 
name  under  which  plaintiff  had  established  and  was  conducting  a 
school  devoted  to  the  art  of  music,  and  for  damages,  the  eomplaint 
was  sufficient  as  against  a  general  demurrer,  and  the  evidence 
was  sufficient  to  sustain  the  findings  of  the  trial  court  with  refer- 
ence to  the  deceit  and  fraud  practiced  by  the  defendants,  other 
than  the  defendant  corporation,  upon  the  plaintiff  by  assuming 
and  using  the  name  under  which  the  latter  had  been  doing  busi- 


[2]  Id.— Prior  XJsx  op  NAifs>-E<)UiTT. — Where  one  has  been  first  in 
the  field  doing  business  under  a  given  name,  eourts  of  equity,  in 
the  interest  of  fair  commercial  dealing,  will  proteet  that  person 
to  the  extent  of  compelling  competitors  to  use  reasonable  pre- 
cautions to  prevent  deceit  and  fraud  upon  the  public  and  upon  the 
business  first  in  the  field. 

1.     Necessity    of    frainlulent    intent    to    justify    injunction    against 
unfair  competition,  notes,  3  Ann.  Oas.  82;  4  L.  B.  A.  (K.  8.)  960. 
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[8]  Pleading — Breach  of  Obugation  by  Defendants — Natural  Re- 
sult—Special Damage. — The  refusal  of  a  music  company  to  carry 
out  a  contemplated  scheme  which  had  been  agreed  upon  to  buy  a 
certain  number  of  scholarships  in  plaintiff's  conservatory  of  music 
because  of  defendants'  adoption  in  use  of  the  same  name  as  that 
under  which  plaintiff  had  been  and  was  doing  business  constituted 
a  special  damage,  compensation  for  which  could  be  recovered  only 
where  such  damage  was  specially  pleaded. 

[4]  Id.— Special  Damace  —  Failure  to  Plead — Evidence  Inadicis* 
siBLE. — Where  special  damage  is  not  specially  pleaded,  the  ad- 
mission of  evidence  as  to  such  damage,  over  defendants'  objection, 
constitutes  prejudicial  error  where  it  cannot  be  ascertained  whether 
any  such  damages  were  allowed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.  C.  N.  Andrews,  Judge.  AfSrmed  in  part; 
reversed  in  part 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  C.  Ryan  and  P.  F.  Qrant  for  Appellants, 

Sweet,  Stearns  &  Forward  and  Stephen  Connell  for  Re- 
spondent. 

THOMAS,  J. — This  is  an  action  for  an  injunction  against 
the  defendants,  praying  that  the  latter  be  enjoined  from 
using  the  name  "San  Diego  Conservatory  of  Music,"  and 
from  conducting  business  under  that  name  "or  using  the 
same  in  any  manner  whatsoever,"  asking  for  damages  and 
for  general  relief.  The  relief  is  sought  on  the  ground  of 
unfair  dealing  on  the  part  of  the  defendants. 

The  complaint,  in  apt  and  proper  allegations,  sets  forth 
the  acts  complained  of  and  because  of  which  plaintiff  seeks 
relief.  A  general  demurrer  was  interposed  to  the  complaint, 
and  was  by  the  court  overruled.  Defendants,  by  their 
answer,  deny  practically  all  the  material  allegations  of  the 
complaint,  admitting,  however,  that  defendants  other  than 
the  corporation  organized  the  defendant  corporation,  adop- 
ting said  name  therefor  "for  the  purpose  of  engaging  in  the 
same  character  and  line  of  business  claimed  to  be  carried  on 
by  plaintiflf  herein,"  the  location  of  their  business  as  alleged 
by  plaintiff,  and  the  publishing  of  certain  advertisements; 
averring  that  only  for  the  injunctional  order  of  the  court 
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they  would  have  continued  to  carry  on  such  business.  The 
court  found  for  the  plaintiff  on  all  the  issues,  and  judgment 
was  entered  accordingly.  There  was  a  motion  for  new  trial, 
which  was  denied.     The  appeal  is  from  the  judgment. 

We  have  read  the  entire  record.  From  the  record  it  ap- 
pears that  the  plaintiff,  Professor  Chesley  Mills,  during  the 
year  1915  established  a  school  devoted  to  the  art  of  music  in 
all  its  branches,  including  instruction  in  the  playing  of  the 
piano,  organ,  violin,  flute,  cornet,  mandolin,  ukulele,  and 
other  orchestral  instruments,  together  with  voice  culture, 
platform  art,  and  dramatic  training  in  general,  and  for  the 
operation  and  management  of  a  conservatory  of  music  for 
such  instruction  and  teaching,  and  the  holding  of  public  and 
private  musicals  and  entertainments  incident  thereto,  as 
well  as  the  employment  of  teachers  necessary  to  conduct  and 
carry  on  such  business;  that  at  the  time  said  business  was 
so  established  the  plaintiff  adopted  the  name  of  **San  Diego 
Conservatory  of  Music,"  under  which  name,  since  the  estab- 
lishment of  said  business  as  aforesaid,  he  has  carried  on  and 
conducted  the  same  at  1630  Fifth  Street,  in  the  city  of  San 
Diego;  and  that  under  said  name  plaintiff  built  up  a  large 
business,  widely  and  favorably  known,  as  well  as  a  valuable 
reputation,  etc.  That  in  September,  1917,  the  defendants, 
other  than  the  corporation,  organized  the  defendant  corpora- 
tion, under  the  laws  of  this  state,  under  the  identical  name 
adopted  by  plaintiff  at  the  time  and  place  aforesaid,  and 
established  the  office  of  said  corporation  and  studio  at  No. 
1434  Fifth  Street,  in  San  Diego,  ''within  eight  hundred  feet 
of  plaintiff's  said  place  of  business,  on  the  same  side  of  the 
street,"  from  which  place  and  under  which  name  defendants 
caused  certain  advertisements  to  be  published ;  and  that  such 
business  was  so  transacted  by  defendants  from  that  time 
until  restrained  from  so  doing  by  the  court.  It  is  further 
alleged  in  the  complaint  that  all  this  was  done  "with  the 
intent  and  for  the  purpose  of  defrauding  plaintiff  and  ap- 
propriating for  their  own  use  and  benefit  the  goodwill  of 
plaintiff's  business  and  deluding  and  deceiving  plaintiff's 
customers  and  the  public  in  general  into  the  belief  that  the 
business  of  plaintiff  conducted  at  the  aforesaid  place  was 
beincf  conducted  by  defendants,  .  .  .  and  that  the  same  has 
actually  misled  many  of  them  to  patronize  defendants  in  the 
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belief  that  they,  the  said  persons,  are  patronizing  the  plain- 
tiff,"  all  to  plaintiff's  damage,  etc. 

Appellants  enumerate  eight  assignments  of  error,  which 
may  be  reduced  to  two;  errors  of  law  occurring  during  the 
trial,  and  insufficiency  of  the  evidence  to  support  certain 
findings. 

[1]  As  to  the  first  point  urged,  it  is  claimed  that  the 
court  erred  in  overruling  defendants'  demurrer  to  plaintiff's 
complaint.  With  this  we  cannot  agree.  We  think  the 
complaint  amply  sufficient  as  against  the  general  demurrer. 

The  next  point  urged  is  that  the  evidence  does  not  support 
findings  Nos.  4,  5,  and  6.  These  findings,  in  full,  are  as 
follows : 

*'4.  That  said  defendants,  B.  Roscoe  Schryock,  Florence 
M.  Young,  Mary  Barnum  Kessler,  Edna  D.  Anderson,  J. 
Wm.  Brown,  and  Mrs.  L.  R.  Kirby,  Sr.,  caused  the  name  of 
San  Diego  Conservatory  of  Music  to  be  adopted  as  the  name 
of  said  defendants'  corporation  with  the  intent  and  with  the 
express  purpose  of  defrauding  plaintiff  and  appropriating 
for  their  own  use  and  benefit  the  goodwill  of  plaintiff's  busi- 
ness and  deluding  and  deceiving  plaintiff's  customers  and  the 
public  in  general  into  the  belief  that  the  business  of  plaintiff 
conducted  at  1630  Fifth  Street  in  said  city  as  aforesaid  was 
conducted  by  said  defendants,  and  that  each  and  all  of  the 
said  notices  or  advertisements  placed  by  defendants  in  said 
newspapers  as  aforesaid  were  caused  to  be  placed  therein  for 
the  same  purpose  and  with  the  same  intent,  and  that  if  said 
defendants  are  permitted  to  carry  on  said  business  at  said 
No.  1434  Fifth  Street  or  elsewhere  under  said  corporate 
name  of  San  Diego  Conservatory  of  Music  that  the  prospec- 
tive applicants  for  instruction  and  customers  of  plaintifl! 
and  the  public  in  general  will  at  all  times  be  deceived,  mis- 
led, and  defrauded  into  believing  that  the  place  where  de- 
fendants are  so  conducting  business  is  plaintiff's  place  of 
business,  all  of  which  is  and  will  be  to  the  injury  and  dam- 
age of  plaintiff  and  to  the  public  in  general. 

'*5.  That  unless  restrained  from  so  doing  by  this  court, 
the  defendants  will  continue  and  proceed  to  carry  on  the 
said  business  under  the  said  name  of  San  Diego  Conserva- 
tory of  Music  for  and  with  the  express  purpose  of  deceiving 
plaintiff's  customers  and  the  public  in  general  into  the  belief 
that  plaintiOf's  business  conducted  at  its  place  aforesaid  is 
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defendants'  business;  and  that  the  name  adopted  by  said 
defendants,  to  wit,  San  Diego  Conservatory  of  Music,  was 
at  all  times  calculated  and  intended  to  receive  the  prospec- 
tive applicants  for  instruction  at  plaintiff's  said  school  or 
business,  and  the  patrons  and  customers  thereof  together 
with  the  public  in  general;  that  by  reason  of  each  and  all 
of  the  acts  of  said  defendants  herein  so  done  or  caused  to 
be  done  by  them  and  each  of  them,  plaintiff  has  been  in- 
jured and  damaged  in  the  sum  of  one  hundred  dollars. 

''6.  That  the  adoption  of  said  name  of  defendant  corpora- 
tion, San  Diego  Conservatory  of  Music,  was  made  with  the 
intention  or  purpose  of  defrauding  plaintiff  and  deceiving 
or  misleading  the  public  and  to  injure  plaintiff,  and  that 
each  and  all  of  the  acts  of  said  defendants  have  created 
much  confusion  in  plaintiff's  said  business.  Plaintiff  has 
fully  complied  with  all  the  provisions  of  sections  2466-2468 
of  the  Civil  Code  of  the  state  of  California  relating  to  the 
use  of  fictitious  names.  That  plaintiff  having  had  the  prior 
and  exclusive  right  to  said  name  of  San  Diego  Conservatory 
of  Music,  the  said  defendants  herein  and  neither  of  them 
have  any  right  to  use  said  name  of  '  San  Diego  Conservatory 
of  Music'  for  the  reason  that  the  use  of  said  name  by  de- 
fendants is  of  damage  to  plaintiff  and  his  business  and  is 
calculated  to  mislead  and  deceive  as  hereinbefore  set  forth." 

There  is  no  merit  whatever  in  the  ''point"  that  the  evi- 
dence does  not  support  these  findings.  Indeed,  by  the 
evidence  of  Mr.  Schryock,  director  and  head  of  the  violin 
and  piano  department  of  the  defendant  corporation,  it  was 
shown  that  he  knew,  at  the  time  of  the  incorporation  of  the  de- 
fendant company,  that  plaintiff  was  conducting  a  business  un- 
der that  name,  and  instead  of  being  open  and  aboveboard  in 
his  testimony,  as  one  would  be  if  acting  wholly  devoid  of  any 
ulterior  motive,  we  see  all  through  his  testimony  evidence  of 
evasiveness  and  elusiveness,  which,  we  think,  amply  justified 
the  trial  court  in  its  observation  that  in  its  opinion  this  was 
a  case  of  "rank  fraud"  on  the  part  of  the  defendants.  As 
we  have  already  seen,  plaintiff  was  first  in  the  field  doing 
business  as  above  set  forth.  [2]  **We  think  that  in  the 
interest  of  fair  commercial  dealing,  courts  of  equity,  where 
one  has  been  first  in  the  field  doinjr  business  under  a  given 
name,  will  protect  that  person  to  the  extent  of  compelling 
competitors  to  use  reasonable  precautions  to  prevent  deceit 
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and  fraud  upon  the  public  and  upon  the  business  first  in 
the  field."  (Spieker  v.  Lash,  102  Cal.  38,  [36  Pec.  362] ; 
Dunsion  v.  Los  Angeles  Van  etc.  Co.,  165  CaL  89,  [131  Pac. 
115] ;  Temple  v.  Oordon,  31  Cal.  App.  127,  [159  Pac.  983].) 
We  think,  too,  that  the  fraudulent  intent,  as  well  as  the 
deceit  and  fraud  which  defendants  practiced  upon  the  plain- 
tiff here,  are  fairly  inferable  from  the  situation  of  the  par- 
tics  and  the  defendants'  acts. 

[3]  It  is  also  urged  by  defendants,  in  support  of  this 
same  assignment,  that  if  any  damage  was  done  to  plaintiff 
by  reason  of  the  fraudulent  acts  of  the  defendants,  '*that 
it  was  a  special  damage  and  not  a  general  damage,''  and  by 
reason  of  that  fact  that  the  complaint  did  not  set  forth  the 
elements  of  the  special  damage  incurred  by  the  plaintiff. 
Hence,  it  is  argued,  no  damages  can  be  recovered  against  the 
defendants  herein.  There  is  merit  in  this  contention. 
''Oeneral  damages  are  such  as  the  law  implies  and  presumes 
to  have  accrued  from  the  wrong  complained  of.  They  are 
such  as  naturally  and  necessarily  result  from  the  wrong, 
although  this  does  not  mean  that  they  must  inevitably  and 
always  result  from  a  given  wrong.  .  .  .  The  subject  of  general 
and  special  damages  as  contradistinguished  is  principally  a 
question  of  pleading,  the  general  rule  being  that,  where  spe- 
cial damages  are  not  claimed,  a  party  can  recover  only  such 
damages  as  are  not  only  the  natural  and  proximate  result, 
but  also  the  necessary  result  of  the  act  complained  of." 
(17  C.  J.  712,  sec.  20.) 

The  defendants  were  obliged  to  conduct  themselves  and  to 
carry  on  their  business  in  such  a  way  as  to  be  not  unfairly 
or  unjustly  detrimental  to  plaintiff.  Because  of  their  ad- 
mitted actions  in  this  matter  they  breached  that  obligation  in 
this,  that  because  of  defendants'  adoption  in  use  of  the  same 
name  as  that  under  which  plaintiff  had  been  and  was  at  the 
time  of  said  breach  conducting  his  business,  the  Gray-Maw 
Music  Company,  a  corporation,  refused  to  carry  out  a  contem- 
plated scheme  which  had  been  agreed  upon  to  buy  a  certain 
number  of  scholarships  in  plaintiff's  conservatory  of  music. 
It  is  undoubtedly  true  that  such  injury  might  be  said  to  follow 
naturally  as  a  result  of  the  defendants'  said  actions.  We  do 
not  think,  however,  that  it  can  be  successfully  maintained 
that  they  were  such  damages  as  necessarily  would  follow  or 
result  therefrom. 

47  0*1.  App.— 20 
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[4]  It  follows,  we  think,  that  because  of  the  absence  of  a 
pleading  setting  forth  the  special  damage  referred  to,  the 
court  erred  in  overruling  defendants'  objection  to  the  re- 
ception of  evidence  in  support  of  the  item  of  one  hundred 
dollars  damages  found  by  the  court  to  have  been  actually 
suffered  by  plantiff  as  aforesaid.  The  purpose  of  the  rule 
requiring  that  such  damages  must  be  specially  pleaded  is  to 
advise  the  defendant  of  the  case  he  is  expected  to  meet,  and 
thus  to  prevent  surprise  at  the  trial.  And  where  the  admis- 
sion of  evidence  as  to  special  damages  not  specially  pleaded 
will  result  in  a  reversal  where  it  cannot  be  ascertained 
whether  any  such  damages  were  allowed,  it  is  prejudicial 
error  to  receive  such  evidence,  in  the  absence  of  such  a 
pleading,  over  defendants'  objection.  (8  R.  C.  L.,  sec.  157; 
Treadwell  v.  Whittier,  80  Cal.  574,  [13  Am.  St.  Rep.  175, 
5  L.  R.  A.  498,  22  Pac.  266] ;  Terrace  W.  Co.  v.  San  Antonio 
etc,  Co.,  1  Cal.  App.  511,  [82  Pac.  562] ;  Morris  v.  Allen, 
17  Cal.  App.  684,  [121  Pac.  690].)  It  follows,  therefore, 
that  there  is  no  legal  evidence  to  support  the  finding  as  to 
this  item  of  one  hundred  dollars. 

The  judgment,  in  so  far  as  it  awards  damages  to  the 
plaintiff,  is  reversed.    In  all  other  respects  it  is  affirmed. 

Finlayson,  P.  J.,  concurred. 

SLOANE,  J.,  Concurring. — I  concur  in  the  decision,  but 
not  in  all  the  conclusions  of  the  majority  opinion. 

Unless  the  trial  court  was  justified  in  finding  that  the 
defendants  were  guilty  of  fraudulent  attempt  to  pirate  the 
business  and  patronage  of  the  plaintiff,  from  the  mere  fact 
that  they  attempted  to  appropriate  to  their  own  use  the 
trade  name  under  which  plaintiff  was  doing  business,  I 
fail  to  see  wherein  the  findings  are  supported  by  the  evi- 
dence. 

That  there  was  a  deliberate  plan  and  purpose  of  the  de- 
fendant Schryock  to  deprive  the  plaintiff  of  the  use  and 
benefit  of  the  name  '*San  Diego  Conservatory  of  Music," 
and,  in  so  far  as  possible,  by  incorporating  his  own  business 
under  the  same  name,  obtain  the  exclusive  use  of  such  name, 
I  think  there  is  no  doubt.  But  I  fail  to  find  any  evidence  in 
the  record  that  he  intended  or  attempted  or  used  any  means 
calculated  to  deceive  the  public  or  patrons  of  the  plaintiff 
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into  patronizing  his  business  under  the  belief  that  they  were 
patronizing  the  plaintiff,  other  than  by  the  bare  use  of  the 
same  trade  name.  And  there  is  certainly  no  evidence,  if 
such  was  his  purpose,  that  he  succeeded  in  doing  this  with  a 
single  individual.  The  only  publicity  given  the  defendants' 
business  after  incorporating  under  the  same  name,  **San 
Diego  Conservatory  of  Music,"  so  far  as  appears  in  evi- 
dence, was  certain  advertisements  in  the  San  Diego  papers 
in  which  he  announces  the  **San  Diego  Conservatory  of  Music 
(Incorporated),"  with  the  name  of  **B.  Roscoe  Schryock, 
Director,"  displayed  and  emphasized  in  black- faced  type. 
This  use  and  display  of  defendant  Schryock  *s  name  is  cal- 
culated to  distinguish  his  conservatory  of  music  from  the 
one  which  it  is  claimed  owes  its  identity  and  standing  to  the 
name  and  personality  of  Chesley  Mills,  the  plaintiff  in  this 
action.  Prom  the  obvious  attitude  of  these  two  rival  mu- 
sicians toward  each  other,  it  is  probable  that  the  last  thing 
either  of  them  would  desire  would  be  to  have  any  of  their 
patrons  think  he  was  serving  the  other's  brand  of  music. 
If  the  defendant  Schryock  had  located  his  home  and  busi- 
ness in  the  immediate  vicinity  of  the  plaintiff's  school  of 
music  for  the  first  time  in  connection  with  the  incorporating 
under  the  same  name,  it  might  be  argued  from  that  circum- 
stance that  he  chose  the  location  with  a  view  to  confusing 
the  public  as  to  the  identity  of  the  two  schools;  but  the 
record  discloses  that  Schryock  had  been  on  the  ground  and 
teaching  music  there  nearly,  if  not  quite,  as  long  as  had 
plaintiff,  and  in  the  neighborhood  of  two  years  before  he 
incorporated  under  the  same  name  that  plaintiff  was  using. 
It  seems  clear  from  the  settled  rule  in  this  state  that  the 
mere  appropriation  of  a  geographical  name  which  has  pre- 
viously been  adopted  and  is  in  use  by  a  rival  in  business 
affords  no  ground  of  action  unless  accompanied  by  acts 
of  unfair  competition  calculated  to  deceive  the  public  into 
patronizing  the  usurping  concern  under  a  mistake  as  to 
identity.  The  name  **San  Diego  Conservatory  of  Music" 
is  admittedly  not  one  that  is  subject  to  exclusive  appropria- 
tion as  a  trade  name,  and  the  rule  applicable  to  such  trade 
designations  is  laid  down  in  the  leading  case  of  Weinstock, 
Luhin  &  Co.  v.  Marks,  1*09  Cal.  529,  [50  Am.  St.  Rep.  57, 
30  L.  R.  A.  182,  42  Pac.  142],  in  the  following  words  of  the 
cyllabus:  ''Although  there  can  be  no  proprietary  right  in  a 
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trade  name  which  is  not  the  subject  of  a  trademark,  yet  it 
is  a  fraud  on  a  person  who  has  established  and  carried  it  on 
under  a  given  name  that  some  other  person  should  use  the 
same  name  in  such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with  one  who  has 
given  a  reputation  to  the  name."  As  is  said  in  Banzhaf  v. 
Chase,  150  Cal.  180,  [88  Pac.  704],  '*the  gist  of  the  action 
is  not  the  appropriation  and  use  of  another's  trademark,  but 
is  based  upon  the  fraudulent  injury  to  and  appropriation  of 
another's  trade."  If  in  this  case  the  defendants'  acts  were 
confined  to  the  mere  appropriation  of  the  trade  name  used 
by  plaintiff,  without  acts  calculated  to  mislead  those  desiring 
to  patronize  the  plaintiff  into  patronizing  the  defendant 
through  a  mistake  in  identity,  no  cause  of  action  is  shown. 

I  am  not  sufficiently  satisfied,  however,  to  justify  dissenting 
from  a  majority  of  the  court,  that  the  mere  fact  of  the  ap- 
propriation of  the  name  of  plaintiff's  business  to  a  rival 
business,  to  be  carried  on  in  the  same  immediate  vicinity, 
may  not  in  itself  sufficiently  establish  a  condition  calculated 
to  mislead  plaintiff's  patrons,  and  justify  a  finding  of  the 
trial  court  to  that  effect,  beyond  reversal  on  appeal  for  want 
of  evidence.  The  attempt  to  deprive  plaintiff  of  the  benefit 
of  the  trade  name  under  which  in  good  faith  he  had  estab- 
lished his  business  was  morally  indefensible,  and  I  do  not 
know  that  the  appellate  court  should  go  out  of  its  way  to 
strain  a  legal  point  in  defendants'  favor. 

I  cannot,  however,  agree  with  the  conclusions  of  the  opin- 
ion that  there  is  evidence  of  intention  on  the  part  of  defend- 
ants to  mislead  the  public  as  to  the  separate  identity  of  the 
two  music  concerns,  or  that  they  have  been  gpiilty  of  any- 
thing more  than  a  constructive  fraud. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  28,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— In  denying  the  petition  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  second  appellate  district,  division  two,  it  seems  proper 
to  note  that  by  the  complaint  the  alleged  damage  was  con- 
fined to  loss  of  patronage  in  that  the  use  of  its  name  by 
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defendants  has  actually  misled,  and  does  still  mislead,  the 
public  to  patronize  defendants  in  the  belief  that  they  are 
patronizing  the  plaintiff,  and  that  the  reputation  of  the 
plaintiff's  business  has  been  greatly  injured  and  damaged. 
The  only  evidence  in  fact  introduced  on  the  subject  of  actual 
damage  related  to  an  entirely  different  matter.  As  the 
pleadings  stood  the  evidence  was  inadmissible,  and  the  find- 
ing of  actual  damage  is  without  support  in  the  evidence. 
The  petition  for  hearing  in  this  court  is  denied. 

All  the  Justices  concurred. 


[Civ.   No.   3306.    First   Appellate   Difltriet,   Division   One. — May   1, 

1920.] 

H.  G.  WILLITS,  Administrator,  etc.,  Respondent,  v.  EMMA 
L.  HELMEB  et  al.,  Defendants;  BERTHA  HELMER, 
Appellant. 

[1]  Tbusts  —  Action  to  Establish  —  Evidincx  —  Finding. — In  this 
action  brought  to  have  it  detennined  that  the  defendants  held 
certain  real  property  which,  it  was  alleged,  had  been  purehased 
with  funds  belonging  to  the  plaintiff  and  to  have  a  trust  thereon 
declared  in  his  favor,  in  which  the  defendants  claimed  that  the 
property  in  question  was  purchased  with  moneys  belonging  to  them 
before  they  came  to  this  state,  the  testimony  of  the  defendants 
was  so  surrounded  with  the  elements  of  uncertainty,  improbability, 
and  suspicion  that  the  trial  court  was  justified  in  disregarding  it 
and  in  finding  that  at  the  time  they  came  to  this  state  they  had 
no  property  of  any  substantial  value. 

[2]  Appeal — Insupficiekt  Pbsssktation  of  Points.— The  appellate 
court  cannot  be  expected  to  search  the  record  for  grounds  of 
alleged  error,  where  neither  argument  nor  authority,  nor  any  refer- 
ence to  the  evidence  whatsoever,  is  urged  by  the  appellant  in  sup- 
port of  her  contentions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Griffith  Jones  and  John  J.  Craig  for  Appellant. 

Kemp,  Mitchell  &  Silbcrberg  for  Respondent. 


Digitized  by  LjOOQIC 


310  WiLLiTS  v.  Helmee.  [47  Cal.  App. 

RICHARDS,  J. — This  action  was  instituted  during  the 
lifetime  of  one  M.  L.  Willits,  now  deceased,  through  his 
guardian  ad  litem  to  have  it  determined  that  the  defendants 
held  certain  real  property  which,  it  was  alleged,  had  been 
purchased  with  funds  belonging  to  the  plaintiff,  to  have  a 
trust  thereon  declared  in  his  favor,  and  to  also  obtain  an 
accounting  for  certain  other  moneys  and  property  alleged 
to  have  been  received  by  certain  of  the  defendants  from  said 
plaintiff  under  the  circumstances  set  forth  at  length  in  the 
complaint. 

Shortly  after  the  institution  of  the  action  M.  L.  Willits 
died,  and  the  suit  was  continued  in  the  name  of  the  admin- 
istrator of  his  estate. 

Upon  the  trial  of  the  cause  the  court  made  its  findings 
and  conclusions  of  law  in  the  plaintiff 's  favor,  and  judgment 
was  accordingly  rendered  establishing  such  trust  and  di- 
recting such  accounting.  The  defendant  Bertha  Helmer  ap- 
peals. 

The  facts  of  the  case  briefly  stated  are  these:  The  defend- 
ant Emma  L.  Helmer,  daughter  of  the  appellant  herein,  be- 
came acquainted  with  said  M.  L.  Willits  during  the  year 
1911  at  Clinton,  Iowa,  and  in  the  month  of  November  of 
that  year  the  said  M.  L.  Willits  came  with  the  Helmer 
family  to  San  Diego,  California,  and  thereafter  was  an  in- 
mate of  the  family  up  to  a  short  while  before  his  death. 
Willits  at  the  time  of  his  arrival  in  California  was  well 
along  in  years  and  had  considerable  means  in  the  form  of 
money  and  also  in  the  form  of  a  valuable  piece  of  property 
in  Illinois,  a  portion  of  which  latter  property  he  sold  in  the 
year  1912  for  the  sum  of  fourteen  thousand  dollars,  and  the 
remainder  of  which  he  conveyed  to  the  defendant  Emma  L. 
Helmer  by  a  deed  executed  in  April,  1914,  but  which  was 
not  recorded  until  after  his  death.  It  is  alleged  in  the 
complaint,  and  found  by  the  court,  that  between  the  date  of 
the  arrival  of  said  M.  L.  Willits  in  California  and  the  latter 
part  of  the  year  1914,  the  said  Emma  L.  Helmer  obtained 
from  him  sums  of  money  at  various  times  aggregating  in 
all  about  twenty  thousand  dollars,  and  that  she  also  obtained 
from  him  the  deed  to  the  farm  in  Illinois,  through  undue 
influence  and  while  he  was  of  unsound  mind.  It  is  also  al- 
lesred  in  the  complaint  and  found  by  the  trial  court,  that  a 
large  part  of  the  money  thus  obtained  from  him  was  invo.sted 
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by  said  Emma  L.  ITclmcr  in  those  certain  pieces  of  real  estate 
which  are  sought  to  be  impressed  with  a  trust.  The  findings 
of  the  trial  court  are  quite  full  and  detailed  with  respect  to 
the  history  of  the  relation  between  M.  L.  Willits  and  the 
Helmer  family  from  the  year  1911  to  1914.  The  appellant 
does  not  in  the  main  attack  these  findings  in  such  a  way 
as  to  require  us  to  go  into  a  detailed  consideration  of  the 
question  as  to  whether  they  are  sustained  by  the  evidence  in 
the  case.  [1]  The  chief  contention  of  the  appellant  seems 
to  be  that  the  evidence  is  insufficient  to  justify  that  portion 
of  finding  IV  wherein  the  trial  court,  dealing  with  the  ques- 
tion as  to  whether  the  real  properties  purchased  by  the 
defendant  Emma  L.  Helmer  were  bought  with  money  re- 
ceived from  said  Willits,  or  were  purchased,  as  the  defend- 
ants claimed,  with  money  belonging  to  Emma  L.  Helmer 
and  Bertha  Helmer  before  they  came  to  California,  stated 
in  said  finding  ''that  the  said  Emma  L.  Helmer  and  the 
said  Bertha  Helmer  had  no  property  of  any  substantial 
value."  It  is  true  that  both  of  these  defendants  testified 
that  Emma  L.  Helmer  had  approximately  the  sum  of  one 
thousand  two  hundred  dollars  in  her  possession  when  she 
came  to  California,  and  that  her  mother,  Bertha  Helmer, 
had  at  the  same  time  the  sum  of  about  nine  thousand  dol- 
lars in  money,  and  that  these  moneys  had  been  invested  in 
some  real  estate;  but  an  examination  of  the  record  shows 
that  this  testimony  on  the  part  of  said  defendants  was  so 
surrounded  with  the  elements  of  uncertainty,  improbability, 
and  suspicion  as  to  have  entirely  justified  the  trial  court  in 
disregarding  it. 

Upon  the  question  of  the  undue  influence  exercised  by  the 
Helmers  over  said  Willits  it  is  not  necessary  to  set  forth  in  de- 
tail the  history  of  that  branch  of  the  case,  since  the  supreme 
court  of  this  state  in  the  Matter  of  the  Estate  of  M.  L.  Willits, 
Deceased,  175  Cal.  173,  [165  Pac.  537],  has  fully  reviewed 
the  identical  evidence  which  was  introduced  in  that  case  and 
also  in  this  one,  in  dealing  with  the  relations  between  the 
parties  and  the  extent  of  the  undue  influence  which  was  ex- 
ercised by  Emma  L.  Helmer  over  said  Willits  in  procuring 
a  will  to  be  executed  by  him  in  her  favor ;  and  in  concluding 
such  review  the  court  quite  aptly  says:  *'It  would  be  a 
serious  reflection  upon  the  intelligence  of  the  profession  if 
space  should  be  given  to  a  discussion  of  the  sufficiency  or 
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insufficiency  of  this  evidence  to  support  the  verdict.  It 
speaks  so  positively  and  convincingly  as  to  require  no  com- 
ment." 

[2]  As  to  the  other  points  made  by  the  appellant  herein 
they  require  no  extended  consideration.  The  appellant  urges 
as  errors  of  law  occurring  at  the  trial  and  excepted  to  by 
the  defendants  the  alleged  failure  of  the  court  ''to  grant 
defendant  Bertha  Helmer's  motion  to  dismiss  said  action  as 
to  said  defendant,"  and  also  ''the  court's  failure  to  grant 
defendants'  motion  for  a  nonsuit";  but  neither  argument 
nor  authority,  nor  any  reference  to  the  evidence  whatsoever, 
is  urged  in  support  of  either  of  these  contentions,  and  this 
court  cannot  be  expected  to  search  the  record  for  grounds 
of  such  alleged  errors  which  the  appellant  has  altogether 
failed  to  urge. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tem.^  concurred. 


[Civ.  No.  3204.    Second  Appellate  District,  Division  Two.— May  1, 

1920.] 

HANNAH  EDGE,  Respondent,  v,  E.  ?.  BRYAN  et  al., 

Appellants 

[1]  Vendou  and  Vkkdee — P^JESKNCB  OF  OAS-pn»ES  Undee  Land — 
Beprksentation  of  Existing  Fact. — A  representation  by  the 
vendor  to  the  vendee  under  a  contract  for  the  purchase  of  certain 
land  "that  gas-pipes  were  already  upon  or  under  the  land"  is  of 
an  existing  fact,  and  not  a  promise  of  something  to  be  done  be- 
fore the  completion  of  the  contract. 

[2]  Id.— ''Virgin  Soil"— Expression  of  Fact.— A  representation  by 
the  vendor  to  the  vendee  that  the  land  agreed  to  be  sold  was 
"virgin"  soil  was  an  expression  of  fact,  and  not  one  of  opinion, 
where,  on  being  asked  what  ''virgin  soil"  meant,  the  vendor  said 
that  it  "had  been  a  sheep  pasture  and  never  cultivated." 

[3]  Id. — Representations  of  Vendor— Beuance  on  by  Vendee — 
When  not  Expressions  of  Opinion — Estoppel.— Where  the  ven- 
dee relies  on  the  representations  of  the  vendor,  and  acts  upon  the 

8.     Right  to  rely  on  representations  by  vendor  as  to  quality   or 
condition  of  soil,  note,  L.  S.  A.  1917C,  273. 
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faith  thereof,  without  relying  on  hiB  own  judgment  or  opinion, 
and  this  is  known  to  the  vendor,  the  latter  cannot  shelter  himself 
under  the  pretense  that  his  representations  were  mere  expressions 
of  opinion,  when  they  are  discovered  to  be  false. 
[4]  Id.— Sufficiency  of  Pleading  and  Proof. — In  this  action  by  the 
vendee  against  the  vendors  to  rescind  a  contract  for  the  purchase 
of  land,  and  for  damages,  the  plaintifF  not  only  alleged,  but 
proved,  that  she  believed  the  representations  made  by  the  defend- 
ants were  true  and  relied  upon  them  and  that  she  was  damaged 
thereby. 

[5]  Id.— Defbnbi  not  Pleaded— Rejection  of  Evidence  Pbopeb.— In 
such  action,  the  trial  court  properly  sustained  plaintiff's  objections 
to  certain  evidence  offered  by  defendants,  which  evidence  tended 
to  prove  that  during  a  certain  period  of  time  the  land  which  was 
not  under  cultivation  was  covered  with  barley  stubble,  and  as  to 
whether  defendants  had  themselves  farmed  this  particular  piece  of 
land,  where  there  was  no  allegation  setting  up  that  defense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Z.  B.  West,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Butler  for  Appellants. 

William  If.  Morse,  Jr.,  and  Sam  B.  Dannis  for  Be- 
spondent 

THOMAS,  J. — ^Appeal  from  a  judgment  of  the  superior 
court  by  the  defendants,  E.  P.  Bryan,  L.  T.  Bradford,  and 
H.  H.  Cotton,  entered  against  them  and  in  favor  of  the 
plaintiff,  for  the  sum  of  $2,669.84.  The  complaint  alleged 
facts  which,  if  true,  would  support  a  rescission  of  the  con- 
tract referred  to  therein,  and  a  recovery  of  damages  claimed, 
if  proven.  Demurrer  to  the  complaint  was  interposed,  gen- 
eral and  special,  and  by  the  court  overruled.  The  answer 
of  the  defendants  denied  generally  and  specifically  all  the 
material  allegations  of  the  complaint. 

The  complaint  for  the  relief  asked  was  based  upon  certain 
alleged  fraudulent  representations  made  at  the  time  of  an 
alleged  sale  of  real  property,  and  which  said  alleged  fraudu- 
lent representations,  as  set  forth  in  the  complaint,  are  as 
follows:  **(1)  That  gas-pipes  were  already  upon  or  under 
said  land;  (2)  that  said  land  was  virgin,  rich  and  arable; 
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(3)  that  before  the  completion  of  the  contract  of  purchase, 
water  would  be  piped  by  the  defendants  to  every  acre  of 
said  land;  and  (4)  that  before  the  completion  of  said  con- 
tract, defendants  would  build  in  the  subdivision,  at  a  point 
convenient  of  access  to  the  land  purchased  by  plaintiff,  a 
warehouse  for  the  storing  and  marketing  of  the  respective 
products  of  said  land.  That  said  representations,  facts  and 
promises  were  a  part  of  the  consideration  which  induced  the 
plaintiff  to  enter  into  said  memorandum  or  agreement  of 
purchase."  Then  follows  the  usual  allegation  that  said 
representations  were  false,  and  by  the  defendants  known  to 
be  false,  specifically  specifying  the  facts  supporting  this 
statement.  The  complaint  further  alleges:  *'That  said 
promises  of  defendants  were  false  and  fraudulent,  and  were 
made  without  any  intention  to  perform  the  same  or  to  carry 
out  any  of  the  terms  of  said  promises,  and  for  the  sole 
purpose  of  inducing  plaintiff  herein  to  enter  into  said  pur- 
chase'*; that  plaintiff  believed  said  statements  to  be  true; 
and  that  so  believing  she  entered  into  said  contract,  etc. 

It  is  assumed  by  appellants,  for  the  purpose  of  their  argu- 
ment on  this  appeal — and  this  assumption  is  supported  by 
the  record — ^that  plaintiff's  proof  sustains  her  allegations  as 
to  both  the  representations  and  the  promises.  They  urge 
passionately,  notwithstanding  this  fact,  that  **as  a  general 
rule  it  is  established  that  representations,  to  be  actionable, 
must  be  of  an  existing  fact  or  present  condition,  and  not 
as  to  future  intention,'*  and  '*must  have  been  made  without 
intention  to  perform."  There  is  no  legal  requirement  that 
all  such  statements  must  be  false.  They  also  urge  that  *'it 
is  apparent,  therefore,  that  the  time  when  the  alleged  prom- 
ises of  defendants  were  to  be  performed  has  not  arrived, 
because  the  promises  were  of  things  to  be  done  before  the 
completion  of  the  contract,  and  the  contract  has  never  been 
completed" — ^hence,  no  cause  of  action  can  be  maintained 
under  such  circumstances. 

If  this  were  the  question  with  which  we  are  confronted 
we  could  readily  concede  the  correctness  of  the  contention. 
[1]  Among  others  of  the  allegations  of  the  complaint  we 
find  that  it  was  represented  '*that  gas-pipes  were  already 
upon  or  under  the  land,"  and  that  the  land  was  ** virgin, 
rich  and  arable."  Certainly,  the  first  of  these  alleprcd  rep- 
resentations is  of  an  existing  fact.     It  is  al   )  one  which,  ac- 
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cording  to  the  evidence  and  the  concession  of  appellants,  was 
at  the  time  it  was  made  untrue.  [2]  Plaintiff  testified 
that  she  did  not  know  what  was  meant  by  the  phrase  *  *  virgin 
soil."  We  think  it  immaterial  as  to  what  construction  the 
courts  have  placed  upon,  or  what  definition  may  have  been 
given  by  any  authority  of  the  phrase  ''virgin  soil."  There 
can  be  no  question,  we  think,  when  that  phrase  is  construed 
in  the  light  of  the  evidence  here,  but  that  it  was  an  expres- 
sion of  fact,  and  not  one  of  opinion;  for  the  evidence  shows 
that  the  defendants  not  only  said  that  the  land  was  "vir- 
gin," but  that,  on  being  asked  what  ''virgin  soil"  meant, 
said  that  it  ''had  been  a  sheep  pasture  and  never  cultivated. " 
To  convey  the  impression  that  the  land  was  "virgin,"  under 
the  facts  alleged,  proven  and  found  by  the  trial  court  to  be 
true,  was  a  representation  of  a  fact,  and  not  an  expression 
of  an  opinion.  [3]  Moreover,  where,  as  in  this  case,  "the 
vendee  relics  on  the  representations  of  the  vendor,  and  acts 
upon  the  faith  thereof,  without  relying  on  his  own  judgment 
or  opinion,  and  this  is  known  to  the  vendor,  the  latter  can- 
not shelter  himself  under  the  pretense  that  his  representation 
was  a  mere  expression  of  opinion,  when  it  is  discovered  to 
be  false."  (12  R.  C.  L.  248.)  Indeed,  we  think  the  gen- 
eral modern  tendency  is  to  hold  the  vendor  to  a  fairly  strict 
accountability  for  his  representations  made  in  connection  with 
such  sales  as  that  under  consideration  here.  We  have  no 
difficulty  in  arriving  at  a  conclusion  on  the  first  point  urged 
by  appellants. 

[4]  The  second  point  presented  is  that,  "assuming  that 
the  representations  were  not  true,  plaintiff  must  show  that 
she  believed  them  to  be  true  and  relied  upon  them";  while 
in  the  third  place  it  is  contended  that  "she  must  show  that 
she  was  damaged  by  them."  We  are  in  full  accord  with 
appellants  on  both  propositions,  so  far  as  this  case  is  con- 
cerned. By  a  mere  cursory  perusal  of  the  complaint,  and 
the  evidence  as  disclosed  by  the  record  before  us,  it  becomes 
manifest  that  plaintiff  not  only  has  alleged,  but  has  brought 
herself  squarely  to  the  place  where  she  is  not  vulnerable  to 
the  objections  raised. 

[5]  It  is  next  contended  that  the  court  erred  in  sustain- 
ing objections  to  certain  evidence  offered  by  defendants, 
which  evidence  tended  to  prove  that  during  a  certain  period 
of  time  the  land  which  was  not  under  cultivation  was  cov- 
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ered  with  barley  stubble,  and  as  to  whether  defendants  had 
themselves  farmed  this  particular  piece  of  land.  As  we 
have  already  seen,  the  answers  of  the  defendants  were  gen- 
eral denials  of  the  material  allegations  of  the  complaint 
There  was  no  such  issue  presented.  The  issue  here  was  as 
to  whether  the  alleged  false  representations  had  in  fact  been 
made.  The  objections  were  properly  sustained.  In  the  ab- 
sence of  an  allegation  setting  up  that  defense,  the  evidence 
was  properly  excluded.  In  any  event,  to  have  overruled 
the  objections,  permitting  the  presentation  of  the  proffered 
evidence,  would  not  have  changed  the  result  on  this  case. 
On  the  contrary,  it  would  have  supported  the  plaintiff  in 
her  claim,  for  the  reason  that  the  evidence  sought  to  be 
introduced  would  have  been  in  direct  conflict  with  defend- 
ants' statement  that  the  land  in  question  had  never  been  cul- 
tivated.   In  such  case  defendants  cannot  complain. 

We  concur  with  the  learned  trial  judge  in  his  observation 
when  he  said:  **In  the  mind  of  the  court  there  is  not  a 
single  meritorious  contention  on  the  part  of  the  defendants. 
No  court,  in  the  discharge  of  its  own  duty,  could  permit 
transactions  of  the  character  involved  herein  to  stand.*' 

Judgment  affirmed. 

Pinlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.   No.    3338.    Vint    Appellate    District,   Diviiion    One.— May   8, 

1920.] 

SALVADOR    ESPINOSA,    Appellant,    v.    GEORGE     8. 
GOULD,  Jr.,  et  al..  Respondents. 

[1]  Place  op  Trial  —  Appeal  —  Authenticatiom  of  Afftoavits.— 
Affidavits  used  on  a  motion  for  a  change  of  place  of  trial 
must  be  identified  and  authenticated  by  the  trial  judge  before 
they  can  be  considered  by  the  appellate  court  on  an  appeal  from 
an   order   denying  such   motion. 

[2]  Id. — Pbepabation  of  Supplemental  Tbanscript— Poweb  of  Ap- 
pellate CouBT  TO  DiBECT. — Where  an  appeal  is  taken  by  the 
alternative  method  under  section  953a  of  the  Code  of  Civil  Pro- 
cedure, the  appellate  court  cannot  direct  the  preparation  of  a  sup- 
plemental transcript  containing  matters  not  brought  before  it  by 
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reason  of  the  failure  of  the  appellant  to  give  the  proper  notice 
to  the  clerk  of  the  trial  court. 
r?]  Id. — Incomplete  Becord  on  Appeal— PRBSUMPTiON.—Where  the 
record  on  appeal  from  an  order  refusing  to  change  the  place  of 
trial  shows  that  documentary  evidence  was  used  and  testimony 
given  on  the  hearing  of  the  motion,  but  such  evidence  and  testi- 
mony does  not  appear  in  the  record  on  appeal,  the  appellate  court 
has  the  right  to  and  will  assmne,  in  the  absence  of  any  showing 
to  the  contrary,  that  the  ruling  of  the  trial  court  was  proper. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mon- 
terey County  refusing  to  change  the  place  of  trial  J.  A. 
Bardin,  Judge.    Affirmed 

The  facts  are  stated  in  the  opinion  of  the  court 

Z.  B.  Stuart  and  C.  W.  Byrer  for  Appellant. 

C.  F.  Lacey  and  R.  C.  McComish,  for  Respondents. 

WASTE,  P.  J.— This  is  an  appeal  by  the  plaintiff  from 
an  order  refusing  to  change  the  place  of  trial.  Plaintiff, 
theretofore  adjudged  to  be  an  incompetent  person,  brought 
this  action  against  his  guardian  and  the  other  defendants, 
seeking  to  have  the  proceedings,  whereby  he  was  declared  an 
incompetent,  set  aside  as  null  and  void,  and  praying  for 
damages  in  the  sum  of  twenty  thousand  dollars  against  de- 
fendants Manuel  Espinosa  and  R.  C.  McComish. 

The  defendants  demurred  to  the  complaint,  whereupon 
the  plaintiff  filed  a  motion  for  a  change  of  place  of  trial, 
alleging  in  his  affidavit  accompanying  the  motion  a  belief 
that  he  could  not  have  an  impartial  trial  in  the  county 
wherein  the  action  was  brought  by  reason  of  the  alleged 
bias  and  prejudice  of  the  people  of  the  community  against 
him,  and  an  alleged  personal  dislike  on  the  part  of  the  trial 
judge.  The  latter  filed  a  counter-affidavit,  in  which  he  de- 
nied any  prejudice  or  bias  against  the  plaintiff,  and  alleged 
that  he  never  had  entertained  and  did  not  feel  a  personal 
dislike  against  him.  The  motion  came  on  for  hearing  and 
was  denied,  the  order  of  the  court  reciting,  after  the  intro- 
ductory portion,  **  Documentary  evidence  is  introduced,  said 
motion  is  submitted  to  the  court  for  consideration  and  de- 
cision without  argument,  counsel  for  respective  parties  stipu- 
lating that  the  testimony  in  case  No.  6598  be  considered  as 
given  herein,  and  the  court  denies  said  motion.'' 
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The  appeal  is  taken  by  tbe  alternative  method  under  sec- 
tion 953a  of  the  Code  of  Civil  Procedure.  The  only  record 
brought  here  is  the  clerk's  transcript,  prepared  on  notice  of 
the  appellant.  That  notice  specified,  and  the  transcript 
contains  only  the  pleadings,  notices,  affidavit,  and  notice 
of  motion  by  the  plaintiff,  notice  of  hearing,  order  of  coi*- 
tinuance,  counter-affidavit  of  the  trial  judge,  and  the  ordA^ 
denying  the  motion  for  change  of  place  of  trial.  It  is  cer- 
tified to  by  the  clerk  of  the  court  but  not  by  the  trial  judge. 
[1]  It  has  long  been  settled,  with  regard  to  the  affidavits 
used  on  a  motion,  that  they  must  be  identified  and  authenti- 
cated by  the  trial  judge  before  they  can  be  considered  by 
the  appellate  court.  The  certificate  of  the  clerk  cannot  take 
the  place  of  the  authentication  by  the  judge.  There  is  no 
other  way  in  which  the  appellant  can  present  to  us  the  affi- 
davits on  the  motion  in  question.  (Waymire  v.  California 
Trona  Co.,  176  Cal.  395,  398,  [168  Pac.  563].)  There  is 
neither  a  bill  of  exceptions  nor  a  transcript  of  the  testimony 
offered  or  taken,  or  of  the  proceedings  as  authorized  by  said 
section  953a. 

[2]  The  appellant  has  made  application  here,  through  a 
suggestion  of  diminution  of  the  record,  for  an  order  of  this 
court  directing  the  preparation  of  a  supplemental  transcript 
containing  the  matters  not  brought  here  by  reason  of  his  fail- 
ure to  give  the  proper  notice  to  the  clerk  below.  Such  re- 
lief, if  it  can  be  given  at  all,  should  have  been  sought  in  the 
lower  court  (Estate  of  Keating,  158  Cal.  109,  113,  [110  Pac. 
109]),  and  the  motion  is  denied. 

[3]  What  documentary  evidence  was  introduced  and 
used  on  the  motion,  or  what  the  testimony  was  in  case 
No.  6598,  does  not  appear.  Consequently  we  have  a  riorht 
to  and  will  assume,  in  the  absence  of  any  showing  to  the 
contrary,  that  the  ruling  of  the  court  was  proper.  (Pat- 
terson V.  Butherford,  39  Cal.  App.  647,  [179  Pac.  704].) 

The  order  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  1,  1920. 

All  the  Justices  concurred. 
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[Civ.  No.  3007.    Second  Appellate  District,  Division  One. — VLaj  S, 

1920.] 

MARY    ERICKSON,    Appellant,    v.    0.    S.    ERICKSON, 

Respondent. 

[1]  Attachment — Action  on  Foreign  Judgment.— Section  537  of  the 
Code  of  Civil  Procedure  does  not  authorize  an  attachment  to  be 
issued  in  an  action  brought  in  this  state  upon  the  liability  created 
by  a  judgment  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  in  another  state. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  dissolving  an  attachment.  Grant  Jackson, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Emmet  H.  Wilson  for  Appellant. 

C.  W.  Benshoof  for  Respondent. 

JAMES,  J. — Appeal  from  an  order  dissolving  an  attach- 
ment issued  at  the  instance  of  the  plaintiflf. 

[1]  The  action  was  brought  in  the  superior  court  of  the 
county  of  Los  Angeles  and  the  cause  of  action  stated  was  upon 
liability  created  by  a  judgment,  which  judgment  was  entered 
against  defendant  in  the  state  of  Washington.  Plaintiflf,  as  a 
prerequisite  to  the  issuance  of  the  attachment,  made  her  aflS- 
davit  in  which  she  alleged  that  her  claim  was  "for  money 
due,  owing,  and  unpaid  on  account  of  judgment  rendered  in 
favor  of  the  plaintiflf  and  against  the  defendant,  and  that 
such  contract  was  made  and  is  payable  in  this  state,  ..." 
Section  537  of  the  Code  of  Civil  Procedure  permits  attach- 
ment to  be  issued  in  an  action  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  **  where  the  con- 
tract is  made  or  is  payable  in  this  state."  As  to  whether  a 
judgment  in  any  clear  sense  constitutes  a  contract,  is  open 
to  debate.  English  writers  on  the  common  law  decline  to 
give  it  that  general  character  because,  for  one  thing,  a  judg- 
ment in  contested  cases  lacks  the  essential  of  consent  of  the 
party  to  be   bound.    However,  judgments  were  sometimes 
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classified  as  ''contracts  of  record"  upon  the  assumption  that 
a  promise  would  be  implied  in  law  on  the  part  of  the  judg- 
ment debtor  to  pay  the  amount  adjudged  to  be  due  from 
him.  A  diversity  of  opinion  is  to  be  found  in  the  decisions 
on  the  question.  However,  the  supreme  court  of  this  state 
has  affirmed  the  position  that  a  suit  upon  a  judgment  is  an 
action  upon  contract.  {Bean  v.  Loryea,  81  Cal.  151,  [22 
E^ac.  513],  and  cases  cited  therein.)  Moreover,  appellant 
here  necessarily  confirms  that  view,  and  respondent  concedes 
that  the  law  is  so  established.  A  contract  is  presumed  to 
be  payable  where  made,  in  the  absence  of  terms  providing 
otherwise.     (TuUer  v.  Arnold,  93  Cal.  168,  [28  Pac.  863].) 

The  bald  question  then  for  determination  is  as  to  whether 
a  contract  made  in  another  state  and  which  contains  no 
terms  providing  that  payment  shall  be  made  in  this  state 
is  such  a  contract  as  authorizes  an  attachment  to  issue  in  an 
action  brought  here.  The  answer  must  be  in  the  negative. 
It  has  been  directly  so  held:  Dvlion  v.  Shdton,  3  Cal.  206; 
Eck  V.  Hoffman,  55  Cal.  502;  TuIUr  v.  Arnold,  supra.  The 
cause  of  action,  therefore,  as  shown,  was  not  based  upon  a 
contract  made  or  payable  in  California,  and  hence  no  at- 
tachment was  authorized  to  be  issued  therein.  The  Oregon 
case  cited  by  appellant  {Meyer  v.  Brooks  et  ux.,  29  Or.  203, 
[54  Am.  St.  Rep.  790,  44  Pac.  281]),  was  evidently  decided 
under  a  statute  different  in  terms  from  those  of  our  section 
537  of  the  Code  of  Civil  Procedure. 

The  order  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.   No.   2199.    Third   Appellate   District.— May    3,   1920.] 

C.  H.  BUSCHMANN  et  al.,  Appellants,  v.  TURLOCK 
IRRIGATION  DISTRICT  (a  Public  Corporation),  et  al., 
Respondents. 

[1]  Wright  Irrigation  Act— New  Ck)NsTEUcnoN  Work — Adoption  of 
Plans  and  Approval  by  Land  Owners. — The  whole  purpose  and 
scope  of  the  Wright  Irrigation  Act,  so  far  as  it  relates  to  new 
construction  work,  rests  upon  the  adoption  of  plans  and  the  ap- 
proval of  the  land  owners  of  the  district,  and  it  does  not  rest  pri- 
marily with  the  directors,  who  are  not,  specifically  or  otherwise, 
empowered  to  carry  on  any  new  work  without  such  previous  author- 
ization. 

[2]  Id. — Mandamus  to  Ck)MPEL  CJonstruction  of  Service  Ditches — 
Insufficient  Complaint. — In  an  action  seeking  a  writ  of  mandate 
directing  an  irrigation  district  organized  under  the  Wright  Irriga- 
tion Act  and  the  directors  of  such  irrigation  district  to  build  a 
new  branch  or  service  ditch  from  its  main  canal  to  the  lands  of 
plaintiffs,  the  complaint  fails  to  state  a  cause  of  action  where 
there  is  nothing  therein  from  which  it  can  be  inferred  that  the 
land  owners  of  the  district  have  adopted  any  plans  calling  for 
the  construction  of  other  than  main  and  lateral  canals,  or  of  any 
canal  or  ditch  which  the  plaintiffs  seek  to  have  constructed  by 
order  of  the  court,  and  it  does  not  appear  therefrom  what  the 
proposed  work  would  cost,  nor  whether,  if  authorized  by  the  dis- 
trict, the  two  per  cent  assessment  provided  for  in  section  39  of 
the  act,  if  otherwise  applicable,  would  prove  adequate  to  defray 
the  expenses  of  the  undertaking. 

[3]  Id. — Eatable  Distribution  op  Water — Construction  of  Section 
18  OF  Act. — Section  18  of  the  Wright  Irrigation  Act,  which  pro- 
vides *Hhat  all  waters  distributed  for  irrigation  purposes  shall  be 
apportioned  ratably  to  each  land  owner  upon  the  basis  of  the 
ratio  which  the  last  assessment  of  such  owner  for  district  purposes 
within  said  district  bears  to  the  whole  sum  assessed  upon  the 
district,"  neither  authorizes  nor  commands  the  construction  of 
either  main,  branch,  or  lateral  canals  or  service  ditches  which  have 
not  been  otherwise  provided  for,  but  merely  directs  how  the  water 
available  for  irrigation  purposes  shall  be  apportioned  when  the 
land  owners  have  their  lands  prepared  for  irrigation. 

APPEAL   from   a  judgment  of  the   Superior   Court   of 
Stanislaus  County.     G.  W.  Nicol,  Judge.    Aflarmed. 

The  facts  are  stated  in  the  opinion  of  the  court* 

47  Gal.  App.— 21 
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W.  C.  LeHane  for  Appellants. 

Griffin,  Boone  &  Boone  and  P.  H.  Qriffin  for  Respondents. 

PLUMMEB,  P.  J.,  pro  icm. — By  this  action  plaintiflFs 
sought  a  writ  of  mandate  from  the  superior  court  of  Stan- 
islaus County,  directing  the  defendants  to  construct  certain 
ditches  and  deliver  water  for  irrigation  purposes  to  lands 
and  premises  described  in  the  complaint,  belonging  to  the 
plaintiffs,  and  situate  within  the  Turlock  Irrigation  District. 
The  matter  is  in  this  court  upon  appeal  from  the  order  and 
judgment  of  the  trial  court  sustaining  defendants'  demurrer 
to  the  plaintiffs'  complaint. 

It  appears  from  the  pleadings  that  the  defendant  Turlock 
Irrigation  District  is  a  gt«wi-public  corporation,  organized 
under  the  provisions  of  what  is  popularly  known  as  the 
Wright  Irrigation  Act;  that  for  some  time  past  water  has 
been  delivered  to  the  lands  belonging  to  the  plaintiffs 
through  a  private  ditch,  called  the  Delmas  ditch,  the  intake 
of  which  is  at  a  point  on  what  is  called  the  Ceres  main  ditch, 
constructed  by  and  belonging  to  the  defendant  Turlock  Irri- 
gation District;  that  the  water  thus  furnished  through  the 
Delmas  ditch  is  lost,  in  large  measure,  by  means  of  seepage, 
and  the  natural  porous  condition  of  the  soil  traversed  by 
said  Delmas  ditch  before  being  distributed  over  the  lands  of 
the  appellants.  To  remedy  this  defect  and  avoid  the  loss 
of  water  a  writ  of  mandate  was  prayed  for,  directing  the 
Turlock  Irrigation  District  and  the  other  defendants  herein 
to  take  such  action  as  might  be  necessary  to  furnish  plain- 
tiffs with  sufficient  water  for  the  irrigation  of  their  lands; 
that  said  water  be  delivered  directly  to,  or  close  by,  the 
lands  belonging  to  the  plaintiffs. 

Though  not  stated  in  precise  form,  the  relief  sought  is, 
in  fact,  as  follows:  That  the  Turlock  Irrigation  District  be 
required  to  build  a  new  branch  or  service  ditch  from  its 
main  canal ;  that  the  directors  of  the  district  be  required  to 
construct  said  ditch  and  provide  the  money  for  paying  the 
expenses  of  such  construction  without  any  adoption  of  plans 
or  previous  approval  by  the  votes  of  the  land  owners  of  the 
district.  Appellants  argue  that  authority  for  such  an 
order  from  the  court  is  found  in  the  last  clause  of  section 
39  of  the  Wright  Act,   [Stats.  1887,  p.  29],  relating  to  the 


Digitized  by  LjOOQIC 


May,  1920.]     Buschmann  v.  Turlock  Irr.  Dist.  323 

power  of  the  board  of  directors  of  irrigation  districts,  which 
clause  reads  as  follows:  ''Also  sufficient  to  raise  such 
amount,  not  exceeding  two  per  centum  of  the  aggregate 
value  of  the  lands  within  the  district  according  to  the  latest 
equalized  assessment-roll  thereof,  as  the  board  of  directors 
shall  determine  may  be  needed  to  be  raised  by  assessment 
for  any  of  the  purposes  of  this  Act." 

A  correct  interpretation  of  this  clause  requires  an  exam- 
ination or  analysis  of  the  various  provisions  which  set  forth 
the  power  and  purposes  of  the  act,  and  how  the  machinery 
thereof  is  to  operate. 

Section  15  gives  the  board  of  directors  power  to  construct 
canals,  waterways,  reservoirs,  etc.,  and  to  acquire  land 
necessary  for  such  purposes. 

Section  30  sets  forth  that  "for  the  purposes  of  construct- 
ing or  purchasing  the  necessary  irrigation  canals  and  works 
and  acquiring  the  necessary  property  and  rights  therefor," 
etc.,  as  soon  as  the  district  is  organized,  and  also  whenever 
thereafter  a  construction  fund  is  necessary,  etc.,  for  the  pur- 
pose of  ascertaining  the  amount  of  money  necessary  to  be 
raised,  said  board  shall  cause  such  surveys,  examina- 
tions, drawings,  and  plans  to  be  made  as  shall  furnish  the 
proper  basis  for  the  amount  of  money  to  be  raised,  which 
plans,  it  is  provided  in  section  30a,  must  be  submitted  to  the 
commission  authorized  to  approve  bonds  of  irrigation  dis- 
tricts. And  finally,  after  the  plans,  surveys  and  engineer's 
report  have  been  approved,  the  proposition  of  raising  money 
by  a  bond  issue  to  carry  on  construction  work  according  to 
the  plans,  surveys,  etc.,  adopted,  must  be  submitted  to  the 
voters  of  the  district,  as  provided  by  section  30c  of  said  act. 
In  the  event  that  the  money  raised  by  bond  issues  proves 
insufficient  to  complete  the  work  undertaken  by  the  district 
according  to  its  adopted  plans,  section  34  provides  that  a  spe- 
cial assessment  may  be  levied  after  the  question  of  so  doing  has 
been  submitted  to,  and  received  a  majority  vote  of,  the 
qualified  voters  of  the  district. 

Section  67  provides  for  the  creation  of  certain  funds,  to 
wit,  a  bond  fund,  a  construction  fund  and  a  general  fund. 

Section  55  specifies  that  the  cost  and  expense  of  purchas- 
ing and  acquiring  the  property  and  constructing:  the  works 
and  improvements  provided  for  shall  be  paid  wholly  out  of 
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the  construction  fund.  (This  section  includes  other  items 
not  pertinent  to  this  case.) 

Section  61  specifies  "that  the  board  of  directors  and  other 
officers  of  the  district  shall  have  no  power  to  incur  any  debt 
or  liability  whatever,  either  by  issuing  bonds  or  otherwise, 
in  excess  of  the  provisions  of  this  act/'  etc. 

[1]  It  thus  appears  that  the  whole  purpose  and  scope  of 
the  act,  so  far  as  it  relates  to  new  construction  work,  rests 
upon  the  adoption  of  plans  and  the  approval  of  the  land 
owners  of  the  district;  that  it  does  not  rest  primarily  with 
the  directors,  and  that  the  directors  are  not,  specifically  or 
otherwise,  empowered  to  carry  on  any  new  work  without 
such  previous  authorization.  Hence,  if  that  portion  of  sec- 
tion 39  relied  upon  by  appellants  should  be  construed  to 
authorize  the  use  by  the  board  of  directors  of  funds  so 
raised  in  any  new  work,  such  funds  could  only  be  employed 
in  that  manner  if  such  new  work  had  been  previously 
authorized  by  the  voters  of  the  district. 

[2]  There  is  nothing  in  the  appellants'  complaint  from 
which  it  can  be  inferred  that  the  land  owners  of  Turlock 
Irrigation  District  have  adopted  any  plans  calling  for  the 
construction  of  other  than  main  and  lateral  canals,  or  of 
any  canal  or  ditch  which  the  plaintiffs  seek  to  have  con- 
structed by  order  of  this  court.  It  does  not  appear  that 
anything  more  than  a  general  system  has  been  provided  for. 
It  does  appear,  by  way  of  argument  in  the  briefs  and  the 
general  history  of  irrigation  districts,  that  different  plans 
have  been  adopted  by  the  voters  of  different  districts.  In 
some,  main  canals  and  laterals  only  have  been  provided  for 
in  the  plans,  and  in  others  a  much  more  comprehensive  sys- 
tem of  ditches,  calling  for  the  construction  at  the  expense 
of  the  district  not  only  of  main  and  lateral  canals,  but  of 
ditches  conveying  water  to  every  forty  acres  of  land  sus- 
ceptible of  irrigation,  has  met  the  approval  of  the  voters 
of  the  district. 

The  complaint  is  also  lacking  in  other  particulars.  It 
does  not  appear  therefrom  what  the  proposed  work  would 
cost,  nor  whether,  if  authorized  by  the  district,  the  two  per 
cent  assessment  provided  for  in  section  39,  if  otherwise  ap- 
plicable, would  prove  adequate  to  defray  the  expenses  of  the 
undertaking. 
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There  is  no  means  by  which  this  court  can  determine 
whether  any  sum  raised  by  the  two  per  cent  assessment 
might  properly  be  applied  to  the  construction  of  service 
ditches,  and  so  order  its  application,  without  it  being  specifi- 
cally shown  that  such  sum  is  available.  The  board  of  direc- 
tors of  the  district  are  given  discretion  to  raise  by  a  two 
per  cent  assessment  such  sum  as  the  board  shall  determine 
may  be  necessary  to  be  raised  for  any  of  the  purposes  of 
the  act.  The  different  purposes  are  placed  upon  an  equal 
footing,  and  it  must  appear  that  the  different  purposes  will 
not  exhaust  the  fund  for  which  it  has  been  raised  before 
the  application  of  such  fund  may  properly  be  ordered  by 
this  court  applied  to  any  particular  project. 

[3]  Considerable  stress  is  laid  upon  section  18,  wherein 
it  is  **  expressly  provided  that  all  waters  distributed  for 
irrigation  purposes  shall  be  apportioned  ratably  to  each  land 
owner  upon  the  basis  of  the  ratio  which  the  last  assessment 
of  such  owner  for  district  purposes  within  said  district  bears 
to  the  whole  sum  assessed  upon  the  district."  We  do  not, 
however,  agree  with  the  contention  that  this  section  either 
authorizes  or  commands  the  construction  of  either  main, 
branch,  or  lateral  canals  or  service  ditches  which  have  not 
been  otherwise  provided  for.  Its  plain  import  would  seem 
to  be  that  when  the  land  owners  have  their  lands  prepared 
for  irrigation,  have  their  service  ditches  connected  with  the 
system  built  by  the  district,  then  and  in  that  case  distribu- 
tion of  the  water  available  for  irrigation  purposes  is  to  be 
apportioned  ratably,  as  therein  set  forth. 

Being  of  the  opinion  that  plaintiffs'  complaint  does  not 
set  forth  a  cause  of  action,  it  follows  that  the  order  and 
judgment  of  the  trial  court  should  be,  and  the  same  are, 
hereby  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Crim.   No.   501.     Third   Appellate   District.— May   3,  1920.] 

TUE     PEOPLE,     Respondent,     v.     WON     LEE     WING, 

Appellant. 

[1]  Criminal  Law — Assault  With  Deadly  Weapon— Appeal — Af- 
FiBMANca  OP  Judgment. — Where  a  defendant  charged  with  the 
crime  of  assault  with  a  deadly  weapon  with  intent  to  commit 
murder  is  found  guilty  of  assault  with  a  deadly  weapon  and,  on 
appeal,  no  argument  is  made  in  his  bcLalf  and  nu  reason  appears 
why  the  verdict  should  be  disturbed,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Malcolm  C.  Glenn,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  E.  Foote  and  J.  W.  Mento  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  was  charged  with  the  crime  of 
assault  with  a  deadly  weapon  with  intent  to  commit  murder 
and  he  was  convicted  of  assault  with  a  deadly  weapon. 

[1]  No  argument  has  been  made  in  this  court  in  his 
behalf,  his  counsel  concluding,  no  doubt,  in  view  of  the 
record,  that  any  discussion  would  be  useless.  The  evidence 
is  overwhelming  and  conclusive  as  to  his  guilt.  Indeed,  he 
was  greatly  favored  by  the  jury  in  rendering  a  verdict  for 
the  lesser  oflFense.  His  rights  were  all  safeguarded  by  the 
lower  court  and  he  had  a  fair  trial.  No  reason  exists  why 
the  verdict  should  be  disturbed,  and  the  judgment  is,  there- 
fore, affirmed. 
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[Crim.   No.   503.     Third   Appellate   District.— May   3,   1920.] 
THE  PEOPLE,  Respondent,  v.  T.  WAH  HING,  Appellant. 

[1]  Medical  Practice  Act—Sufpicienct  of  Title. — The  title  of  the 
State  Medical  Practice  Act,  approved  June  2,  1913,  (Stata.  1913, 
p.  722),  is  Bufficientlj  comprehenBlve  to  include  the  matters  con- 
tained in  section  17  thereof. 

[2]  Id.— Violation  of  Section  17 — Sufficiency  of  Information. — An 
information  which  alleges  that  the  defendant  at  a  given  time  and 
place  "did  then  and  there  willfuJ)y  and  unlawfully  practice,  at- 
tempt to  practice  and  advertise  and  hold  himself  out  as  practicing 
a  system  or  mode  of  treating  the  sick  and  afflicted  in  the  State  of 
California,  without  having  at  the  time  of  so  doing  a  valid  un- 
revoked certificate  from  the  State  Board  of  Medical  Examiners  of 
the  State  of  California,"  sufficiently  charges  a  violation  of  section 

17  of  the  State  Medical  Practice  Act. 

[3]  Id. — Conviction  of  Violation  of  Act— Sufficiency  of  Evidence. 
In  this  prosecution  for  a  violation  of  section  17  of  the  State 
Medical  Practice  Act,  in  which  the  defendant  was  tried  and  con- 
victed, the  evidence  was  sufficient  to  justify  the  verdict. 

[4]  Id. — Possession  of  Certificate — Burden  of  Proof. — In  a  prose- 
cution for  a  violation  of  section  17  of  the  State  Medical  Practice 
Act,  the  burden  is  on  the  defendant  to  prove  that  at  the  time 
charged  in  the  information  he  had  a  valid,  unrevoked  certificate 
from  the  state  board  of  medical  examiners;  and  where  such  proof 

18  not  offered,  it  must  be  taken  as  true  that  he  had  not  procured 
a  certificate  to  practice  medicine. 

[5]  Id. — ^Reasonable  Doubt  — Proper  Instruction.— An  instruction 
that  the  term  ''reasonable  doubt"  as  applied  to  the  evidence  in 
criminal  cases  means  an  actual  and  substantial  doubt  arising  from 
the  unsatisfactory  nature  of  the  evidence  of  the  case,  and  does 
not  mean  a  doubt  which  may  arise  from  some  whim  or  vagary  or 
from  any  groundless  surmise  or  guess,  is  not  erroneous. 

[6]  Municipal  Corporations  —  Sacramento  —  Police  Courts — Juris- 
diction AS  TO  Misdemeanors. — The  jurisdiction  of  the  police  court 
of  the  city  of  Sacramento,  as  to  misdemeanors  committed  under 
the  general  laws  of  the  state,  is  concurrent  with  that  of  the  jus- 
tices' courts  of  the  county  of  Sacramento. 

APPEAL   from  a  judgment  of  the   Superior   Court  of 
Sacramento  County.     Malcolm  C.  Glenn,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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T.  a  Christiansen,  Robert  B.  McMillan,  S.  Luke  Howe, 
C.  E.  McLaughlin  and  C.  P.  McLaughlin  for  Appellant. 

TI.  S.  Webb,  Attorney-General,  J.  Chas.  Jones,  Deputy  At- 
torney-General, Harry  A.  Encell  and  Frank  M.  Smith  for 
Bespondent. 

NICOL,  P.  J.,  pro  tern, — Defendant  was  charged  by  an 
information  filed  in  the  superior  court  of  Sacramento  County 
with  a  violation  of  section  17  of  the  State  Medical  Practice 
Act,  approved  June  2,  1913  (Stats.  1913,  p.  722).  The  in- 
formation  alleges  that:  **The  said  T.  Wah   Hing  on  the 

day  of  August  1919,  at  the  County  of  Sacramento  in 

the  said  State  of  California  and  before  the  filing  of  this  in- 
formation did  then  and  there  willfully  and  unlawfully  prac- 
tice, attempt  to  practice  and  advertise  and  hold  himself  out 
as  practicing  a  system  or  mode  of  treating  the  sick  and 
afflicted  in  the  State  of  California,  without  having  at  the 
time  of  so  doing  a  valid  unrevoked  certificate  from  the  State 
Board  of  Medical  Examiners  of  the  State  of  California." 

The  defendant  was  tried  and  convicted  and  prosecutes  this 
appeal  from  the  judgment  and  the  order  denying  his  mo- 
tion for  a  new  trial. 

[1]  The  defendant  attacks  the  constitutionality  of  the 
law  on  the  ground  that  the  title  of  the  act  is  not  suflflciently 
comprehensive  to  include  the  matters  contained  in  said  sec- 
tion 17.  A  similar  objection  was  raised  to  the  title  of  this 
act  in  People  v.  Jordan,  172  Cal.  391,  [156  Pac.  451],  and 
was  decided  adversely  to  appellant's  contention.  In  that 
case  it  was  contended  that  the  title  of  the  Medical  Practice 
Act  violated  the  provisions  of  section  24  of  article  IV  of  the 
constitution  in  that  the  title  was  not  suflSciently  expressive 
of  its  contents.  The  court,  in  passing  upon  this  contention, 
said:  "It  is  first  contended  that  the  title  of  the  act  is  not 
suflSciently  expressive  of  its  contents,  and  that  section  24  of 
article  IV  of  the  constitution  is  violated  thereby.  Analyzed 
further,  the  contention  is  that  the  title  of  the  act  does  not 
suggest  a  purpose  of  the  legislature  to  regulate  the  business 
or  practice  of  those  who  encrage  in  healing  or  treating  the 
sick  or  deformed,  but  to  regulate  only  the  matter  of  the 
examination  of  those  who  chose  to  apply  for  certificates, 
which   documents   are  to   merely   certify  that   the   holders 
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thereof  have  been  duly  examined  and  licensed.  This  con- 
tention, if  it  were  conceded  to  be  well  founded,  would  re- 
sult in  a  construction  to  be  given  to  the  act  which  would 
permit  all  persons  whomsoever  to  practice  medicine,  or  any 
mode  or  system  of  healing,  without  being  licensed,  and 
would  make  the  matter  of  procuring  a  license  or  certificate 
merely  optional.  Admittedly  the  body  of  the  act  is  broad 
and  comprehensive  enough  to  regulate  the  practice  of  all 
persons  who  shall  engage  in  the  business  of  treating  the 
sick  or  deformed.  ...  A  liberal  rule  of  construction  has 
been  adopted,  however,  in  the  interest  of  protecting  meri- 
torious legislation  from  being  declared  void  through  in- 
artificially  constructed  titles.  *The  main  object  of  this 
provision  is  to  prevent  legislators  and  the  public  from  being 
entrapped  by  misleading  titles  to  bills  whereby  legislation 
relating  to  one  subject  might  be  obtained  under  the  title  of 
another.  ...  It  seems  to  be  well  settled  that  it  is  not  neces- 
sary that  the  title  of  an  act  should  embrace  an  abstract  or 
catalogue  of  its  contents.'  {Abeel  v.  Clark,  84  Cal.  226, 
[24  Pac.  383].)  ...  To  our  minds,  by  the  title  of  the  act 
here  being  considered,  wherein  it  set  forth  the  purpose  to 
regulate  the  examination  of  applicants  for  license  to  treat 
the  sick  or  deformed,  there  is  suggested  at  once  that  the 
state  has  proposed  to  require  examinations  to  be  made  and 
licenses  to  be  issued  to  persons  who  shall  engage  in  that 
business.  The  prohibition  that  persons  not  so  licensed  shall 
be  denied  the  right  to  practice  seems  pertinent  and  germane 
to  the  subject  expressed  in  the  title.  Several  of  the  illus- 
trative cases  given  in  Ex  parte  Liddell,  93  Cal.  633,  [29 
Pac.  261],  are  directly  in  point. 

"Our  conclusion  on  this  branch  of  the  case  is  that  the  ob- 
jection as  stated  in  the  briefs  that  the  title  of  the  act  is 
not  suflScient  in  its  expression  of  the  purposes  declared  in 
the  body  of  the  act  itself,  is  without  merit.'' 

[2]  The  defendant  claims  that  the  information  is  insuffi- 
cient in  that  it  ''does  not  conform  to  the  sections  of  the 
Penal  Code  [sees.  950,  952]  requiring  clearness  and  cer- 
tainty in  charging  crime."  That  it  does  not  give  the  name 
of  any  patient,  or  disease  treated,  the  mode  or  system  of 
treatment  practiced,  but  "charges  that  defendant  practiced, 
attempted  to  practice  and  held  himself  out  as  practicing  a 
mode  or  system  of  healing  the  sick  and  afflicted," 


Digitized  by  LjOOQIC 


330  People  v.  Wah  Hing.  [47Cal.App. 

The  information  in  this  case  is  substantially  the  same  as 
the  information  that  was  before  the  supreme  court  in  People 
V.  Ratlcdge,  172  Cal.  401,  [156  Pac.  455],  and  which  the 
court  held  sufficiently  charged  a  violation  of  section  17  of  the 
said  Medical  Practice  Act.  The  court  said:  **The  informa- 
tion is  attacked  upon  the  ground  that  it  charges  *the  crime 
of  practicing  medicine  without  a  certificate  from  the  medical 
board, '  the  contention  being  that  no  such  crime  is  denounced 
by  the  law.  It  is  true  that  the  statute  does  not  contain  the 
quoted  words  but  clearly  they  are  used  merely  for  purposes 
of  general  description  of  the  offense  as  they  are  followed 
by  the  averment  that  the  crime  waa  *  committed  as  follows: 
that  the  said  T.  F.  Ratledge  on  the  thirtieth  day  of  October, 
1914,  at,  and  in  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, did  willfully,  and  unlawfully  practice,  attempt  to 
practice  and  advertise  and  hold  himself  out  as  practicing 
a  system  and  mode  of  treating  the  sick  and  afflicted  in  the 
state  of  California,  without  then  and  there  having  a  valid, 
unrevoked  certificate  authorizing  him  to  practice  a  system 
or  mode  of  treating  the  sick  and  afflicted  in  this  state  from 
the  board  of  medical  examiners  of  the  state  of  California.' 
This  sufficiently  charges  a  violation  of  section  17  of  the 
Medical  Practice  Act  (Stats.  1913,  p.  734),  and  is  not  open 
to  the  criticism  that  it  seeks  to  impute  many  offenses  to 
defendant  because  any  one  of  the  acts  or  omissions  averred 
and  conjunctively  pleaded  would  suflSce  as  the  basis  of  an 
information.  (Citing  cases.)  This  information  does  not 
fall  within  the  rule  declared  in  People  v.  Plath,  166  Cal. 
227,    ri35  Pac.  954].'* 

[3]  It  is  argued  on  behalf  of  appellant  that  the  evidence 
is  insufficient  to  justify  the  verdict.  It  appears  from  the 
record  that  on  the  thirteenth  day  of  August,  1919,  one  Mrs. 
Francis  Sweeney,  who  was  then  employed  by  the  state  board 
of  medical  examiners,  called  at  the  office  of  the  defendant 
in  Sacramento  and  asked  him  if  he  was  Doctor  T.  Wah 
Hing,  to  which  defendant  replied  that  he  waa  She  told 
him  that  she  was  afflicted  with  nervousness  and  not  able  to 
sleep.  He  felt  her  pulse,  said  he  would  give  her  some  medi- 
cine to  cure  her,  and  gave  her  a  package  of  herbs,  giving 
directions  as  to  their  use  and  charged  her  $3.50,  which  she 
paid.  She  then  left  his  office  and  returned  shortly  after 
with  one  Edward  P.  Morse,  then  a  special  agent  of  the  state 
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board  of  medical  ex-aminers.  The  defendant  stated  to  said 
Morse  that  he  had  treated  Airs.  Sweeney  for  nervousness 
and  prescribed  medicine  for  her  and  had  charged  her  $3.50. 
He  told  Morse  that  he  was  a  regular  practicing  physician, 
and  had  been  for  twenty  years  in  Sacramento.  That  he 
treated  any  kind  of  a  case ;  that  he  gave  internal  and  exter- 
nal remedies.  He  took  Morse  to  his  drug-store  in  the  rear 
of  this  office,  where  there  was  a  large  assortment  of  herbs 
and  drugs.  He  also  exhibited  to  Morse  a  record  of  his  pa- 
tients showing  various  names  and  dates,  and  amounts  against 
those  names.  There  was  also  introduced  in  evidence  a 
card,  which  reads:  "Telephone  Main  725.  Dr.  T.  Wah 
Hing,  Chinese  Physician  and  Surgeon,  also  Eye,  Ear,  Nose 
and  Throat.  Office  725  J  Street,  Sacramento,  CaL  Office 
Hours  9  to  11  a.  m.,  1  to  3,  7  to  9  p.  m."  This  card  was 
handed  to  Mr,  Morse  by  the  defendant. 

This  evidence  is  ample  and  sufficient  to  sustain  the  con- 
viction of  the  defendant,  and  in  addition  to  the  foregoing 
there  was  other  and  additional  evidence  which  tends  strongly 
to  support  the  verdict. 

[4]  The  defendant  claims  that  the  judgment  should  be 
reversed  for  the  reason  that  no  proof  was  offered  showing 
that  the  defendant  did  not,  at  the  time  charged  in  the  in- 
formation, have  a  valid,  unrevoked  certificate  from  the  state 
board  of  medical  examiners.  A  similar  question  was  before 
the  supreme  court  in  People  v.  Boo  Doo  Hong,  122  Cal. 
606,  [55  Pac.  402].  In  that  case  the  defendant  was  charged 
by  information  with  the  crime  of  willfully  and  unlawfully 
practicing  medicine  without  having  first  procured  a  certifi- 
cate to  so  practice  as  required  by  law.  At  the  trial  un- 
contradicted evidence  was  introduced  showing  that  defendant 
had  been  practicing  medicine,  but  no  evidence  was  intro- 
duced on  either  side  showing,  or  tending  to  show,  that  de- 
fendant had  not  a  certificate  to  so  practice  as  required  by 
law.  The  court  instructed  the  jury,  in  effect,  that  the  bur- 
den was  upon  the  defendant  to  establish  that  he  had  a 
certificate  to  practice  medicine  as  provided  by  law,  and,  if 
he  failed  to  prove  that  he  had  such  certificate,  then  it  must 
be  taken  as  true  that  he  had  not  procured  a  certificate  to  so 
practice  medicine. 

The  court,  in  suitaining  this  instruction,  among  other 
things,    said:  **Mr.    Gieeiilcaf,    in   his   work   on   Evidence, 


Digitized  by  LjOOQIC 


332  People  v.  Wah  Hing.  [47  Cal.  App. 

volume  1,  section  79,  under  the  heading  'Negative  Allega- 
tions,' says:  *But  when  the  subject  matter  of  a  negative 
averment  lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true  unless  disproved  by  that 
party.  Such  is  the  case  in  civil  or  criminal  prosecutions  for 
a  penalty  for  doing  an  act  which  the  statutes  do  not  permit 
to  be  done  by  any  persons,  except  those  who  are  duly 
licensed  therefor;  as,  for  selling  liquors,  exercising  a  trade 
or  profession,  and  the  like.  Here  the  party,  if  licensed,  can 
immediately  show  it  without  the  least  inconvenience; 
whereas,  if  proof  of  the  negative  were  required,  the  incon- 
venience would  be  very  great.* 

**In  1  Jones*  Law  of  Evidence,  section  179,  under  the 
heading  *  Burden  as  to  particular  facts  lying  peculiarly 
within  knowledge  of  a  party,'  it  is  said:  *This  is  often  illus- 
trated in  prosecutions  for  selling  liquors  or  doing  other  acts 
without  the  license  required  by  law.  By  a  few  authorities 
the  rule  is  prescribed  that  in  such  cases  the  prosecution  must 
offer  some  slight  proof  of  the  fact  that  no  license  has  been 
granted,  for  example,  by  producing  the  book  in  which 
licenses  are  recorded;  and,  if  the  book  fails  to  show  that  a 
license  has  been  granted,  the  burden  is  shifted  upon  the  de- 
fendant to  prove  the  fact  claimed  by  him;  but  the  greater 
number  of  authorities  hold  that  where  a  license  would  be 
a  complete  defense  the  burden  is  upon  the  defendant  to 
prove  the  fact  so  clearly  within  his  own  knowledge.' 

*'We  think  the  rule  upon  this  subject  generally  recognized 
and  followed  the  correct  one,  and  therefore  conclude  that 
the  court  did  not  err  in  giving  the  instruction  complained 
of,  and  that  the  verdict  was  justified  by  the  evidence." 

[5]  Complaint  is  made  that  the  court  erred  in  its  in- 
structions upon  the  doctrine  of  reasonable  doubt.  After 
fully  instructing  the  jury  od  this  subject  in  the  oft-approved 
language  of  Chief  Justice  Shaw,  the  court  gave  the  follow- 
ing instruction,  which  the  defendant  claims  is  error:  '*The 
term  reasonable  doubt  as  applied  to  the  evidence  in  criminal 
cases  means  an  actual  and  substantial  doubt  arising  from 
the  unsatisfactory  nature  of  the  evidence  of  the  case.  It  does 
not  mean  a  doubt  which  may  arise  from  some  mere  whim 
or  vagary  or  from  any  groundless  surmise  or  guess."  A 
similar  instruction  to  this  was  held  by  this  court  not  to  be 
erroneous  in  the  case  of  People  v,  Del  Cerro,  9  Cal.  Ai^p. 
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764,  [100  Pac.  887],  and  the  court  there  said  ''that,  rightly 
understood,  the  instruction  is  in  reality  within  the  defini- 
tion of  the  doctrine  of  reasonable  doubt  as  given  by  Chief 
Justice  Shaw." 

Other  objections  are  based  upon  the  modification  and  the 
refusal  of  certain  instructions.  We  have  examined  these 
objections  and  without  entering  upon  a  discussion  of  them 
in  detail,  we  think  it  is  suflScient  to  say  that  they  are  with- 
out merit.  The  jury  was  very  fully  and  fairly  instructed 
by  the  court. 

[6]  Finally,  the  appellant  claims  that  under  the  charter 
of  the  city  of  Sacramento,  ratified  by  the  legislature  in  1911 
(Stats.  1911,  Extra  Sess.,  p.  305),  the  police  court  of  said 
city  has  jurisdiction  over  all  misdemeanors,  no  matter  what 
may  be  the  amount  of  the  fine  or  the  length  of  imprison- 
ment. This  contention  of  appellant  is  based  on  the  first 
subdivision  of  section  164  of  the  said  charter,  which  provides 
as  follows:  **Said  police  court  shall  have  jurisdiction:  (1) 
Of  all  misdemeanors  enumerated  by  the  general  laws  or  by 
ordinances  of  the  city  and  of  all  other  crimes  cognizable  by 
justices'  courts  and  courts  of  justices  of  the  peace  and  police 
courts  under  the  constitution  and  laws  of  the  state  of  Cali- 
fornia." 

We  cannot  agree  with  appellant  in  this  contention.  It  is 
nowhere  provided  in  said  charter  that  the  police  court  of 
the  city  of  Sacramento  shall  have  jurisdiction  of  misde- 
meanors where  the  maximum  penalty  is  by  fine  exceeding 
five  hundred  dollars,  or  imprisonment  exceeding  six  months. 

This  court  held  in  the  Matter  of  the  Application  of  Yee 
Kim  Mah,  31  Cal.  App.  196,  [159  Pac.  1060],  that  the  pro- 
visions of  said  charter  creating  a  police  court  in  the  city  of 
Sacramento  did  not  ''confer  upon  the  court  so  established 
exclusive  jurisdiction  of  all  simple  misdemeanors  committed 
within  the  limits  of  said  city.  The  word  'exclusive'  is 
nowhere  used  in  those  provisions.  It  is  obvious  to  our 
minds  that  the  most  that  was  intended  by  those  provisions  of 
the  charter,  so  far  as  are  concerned  misdemeanors  committed 
under  the  general  laws  of  the  state,  is  that  the  police  court 
of  said  city  shall  have  concurrent  jurisdiction  with  the 
justices'  courts  of  the  county  of  such  misdemeanors  when 
they  are  committed  within  the  limits  of  said  city." 
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It  is  obvious  from  the  foregoing  that  the  jurisdiction  of 
the  said  police  court  as  to  misdemeanors  committed  under  the 
gcn.Tal  laws  of  the  state  is  the  same  as  the  justices'  courts 
of  Sacramento  County.  There  is  no  provision  of  said  char- 
ter that  supcri:cdes  or  that  is  in  conflict  with  or  repugnant 
to  any  of  the  provisions  of  section  1425  of  the  Penal  Code. 

The  judgment  and  order  appealed  from  are  afSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  siipreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  1,  1920. 

All  the  Justices  concurred. 


[Civ.    No.    3196.    First    Appellate   IXstrict,    Diviiion   One.-— May    8, 

1920.] 

CHARLES  F.  STERN,  Superintendent  of  Banks,  Respond- 
ent, V.  SUNSET  ROAD  OIL  COMPANY,  Defendant; 
SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  Appellant. 

[1]  Contracts  —  Divisibility  —  Intention  of  Parties  —  Object  Of 
Agreement — Default  in  Part. — The  divisibility  of  a  eontraet 
does  not  alone  depend  upon  the  multiplicity  or  the  separability  of 
the  items  tlierein,  but  upon  the  intention  of  the  parties  and  the 
object  of  the  contract.  If  it  is  the  intention  of  the  parties  to 
treat  the  contract  as  an  entire  contract,  and  it  appears  that  their 
engagements  would  not  have  been  entered  into  except  upon  the 
dear  understanding  that  the  full  object  of  the  contract  should  be 
performed,  it  is  not  a  divisible  contract,  and  the  contracting  par- 
ties will  not  be  allowed,  under  those  circumstances,  to  perform 
part  of  the  contract  and  default  in  its  other  parts  without  being 
held  answerable  for  the  performance  of  the  entire  contract. 

[2]  Id. — Agreement  to  Supply  Oil  for  Current  Use  and  Storage — 
Divisibility  op — Intention  of  Parties. — In  this  action  involying 
the  construction  of  a  contract  under  which  an  oil  company  agreed 

1.     Contrnct    for    sale    of    goods    as    entire    or    divisible,    note^    8 
A.  L.  B.  643. 
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to  supply  a  railroad  company  with  fuel  oil  for  current  use  and  for 
storage,  considering  the  situation  of  the  parties  and  the  object  of 
the  original  contract  and  of  the  supplemental  agreement  under 
which  the  railroad  company  made  certain  advances  on  account  of 
the  fuel  oil  supplied  for  storage  that  the  oil  company  might  de- 
yelop  its  properties  that  oil  both  for  current  use  and  storage  oil 
might  be  produced,  it  was  plain  that  the  intention  of  the  [.arties 
was  to  treat  the  contract  as  a  whole,  and  that  they  would  not 
have  entered  into  one  part  of  the  contract  on  the  terms  therein 
specified  had  it  not  contained  the  other  part. 

[3]  Id. — Advances  on  Account  of  Oil  to  be  Supplied  por  Puturb 
Usi — Depault  by  Oil  Company  —  Right  op  Recoupment  as 
Against  Assignee. — The  railroad  company,  pursuant  to  such  sup- 
plemental agreement,  having  made  the  advances  to  the  oil  com- 
pany on  account  of  the  fuel  oil  to  be  supplied  for  storage,  but 
the  latter  having  defaulted  in  the  performance  of  that  part  of  its 
contract,  the  railroad  company  had  the  right  to  recoup  itself,  as 
against  the  claim  of  the  assignee  of  the  oil  company  for  oil  sup- 
plied for  current  use,  to  the  extent  of  such  advances,  notwithstand- 
ing the  default  was  not  made  until  subsequent  to  the  receipt  by 
the  railroad  company  of  notice  of  the  assignment. 

[4]  Id. — Notice  to  Assignee  of  Supplemental  Agreement  and  Ad- 
vances Thebeundek — Estoppel  of  Railroad  Company  to  Claim 
Right  to  Recoupment^ — The  railroad  company  was  not  estopped 
to  claim  the  right  to  recoup  itself  because  of  the  fact  that,  upon 
receiving  notice  of  the  assignment  of  the  claim  of  the  oil  com- 
pany, it  did  not  notify  the  assignee  that  it  had  a  claim,  or  in- 
tended to  make  a  claim,  against  the  oil  company  because  of  the 
advances  made  by  it  under  the  supplemental  agreement  on  account 
of  the  oil  to  be  supplied  for  storage,  where  the  circumstances  were 
such  that  it  had  a  right  to  assume  that  such  assignee  was  fully 
informtid  of  the  supplemental  agreement  under  which  such  money 
was  auvanced  and  it  had  no  knowledge  or  notice  that  such  as- 
sign ae  had  advanced  or  intended  to  advance  to  the  oil  company 
any  money  on  the  shipments  of  oil  for  current  use. 

[t]  Estoppel — ^Knowledge  of  Facts— Burden  of  Proof. — Before  such 
assignee  could  successfully  urge  such  estoppel,  the  burden  was  on 
it  to  show  that  it  was  not  only  destitute  of  knowledge  of  the  real 
facts,  but  that  it  was  without  convenient  or  ready  means  of  ac- 
quiring such  knowledge. 

[6]  Id.— Duty  to  Inform  of  Real  Facts.— No  estoppel  arises  where 
a  party  setting  it  up  is  under  as  great  obligation  to  inform  the 
person  sought  to  be  estopped  of  the  real  facts  as  the  latter  is  to 
inform  himself. 

[7]  Id.— Essentials  op— Effect  op  Silence. — In  order  to  constitute 
an  estoppel  it  must  be  shown  that  there  was  an  iiitentionaJ  and 
deliberate   dcclarutiou,  act,  or  omission  on   the   part  of   the  party 
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sought  to  be  estopped.  There  must  be  an  intentional  deceit  or 
gross  negligence  shown,  and  if  silence  is  relied  upon  to  constitute 
the  estoppel,  such  silence  must  be  willful  or  culpable  and  result  in 
another  placing  himself  in  an  unfavorable  position  on  the  faith 
in  or  unrlrrstanding  of  a  fact  which  the  person  remaining  s'lent 
can  contradict;  but  where  there  is  no  duty  to  speak,  mere  silence 
will  not  create  an  equitable  estoppel. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kern  County.    J.  W.  Mahon,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  E.  Pettit,  Jr.,  Dana  T.  Smith,  E.  E.  Bennett  and 
A.  S.  Halsted  for  Appellant. 

A.  A.  De  Ligne,  Geo.  E.  Whitaker,  T.  N.  Harvey  and 
Raymond  Benjamin  for  Respondent. 

KNIGHT,  J.,  pro  iem, — This  action  was  originally  com- 
menced by  the  Kern  Valley  Bank.  Prior  to  trial  W.  R. 
Williams,  superintendent  of  banks,  was  substituted  as  plain- 
tiff, he  then  having  charge  of  the  affairs  of  said  Kern  Valley 
Bank  for  the  purposes  of  liquidation.  Later  Williams  was 
succeeded  as  superintendent  of  banks  by  Charles  F.  Stern, 
and  the  latter  was  thereupon  substituted  as  plaintiff  and  re- 
spondent. The  action  concerns  the  sale  and  delivery  of  oil. 
Judgment  was  rendered  in  favor  of  plaintiff  and  against 
defendant  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company  for  the  sum  of  $8,926.35,  plus  $5,908.25  interest 
from  which  judgment  said  defendant  Railroad  Company  ap- 
peals. 

The  facts  are  substantially  without  conflict,  and  are  as  fol- 
lows: On  July  1,  1907,  defendant  Sunset  Road  Oil  Com- 
pany, a  corporation,  and  its  subsidiary  corporation.  Op- 
erators Oil  Company,  contracted  in  writing  with  the 
defendant  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company  to  sell  and  deliver  to  the  latter  all  oil  required  for 
the  use  of  said  railroad  company  for  a  period  of  five  years, 
two  hundred  thousand  barrels  of  which  was  to  be  stored 
prior  to  January  1,  1908,  and  the  remainder  to  be  delivered 
to  and  used  by  said  Railroad  Company  for  current  use.  Pay- 
ments were  to  be  made  not  later  than  tlie  15th  of  each 
calendar  month  fjr  all  d .livoiics  m:iue  during  the  preceding 
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calendar  month.  Said  contract  also  contained  provisions 
relating  to  the  character  of  oil,  the  temperature  deductions, 
etc.  Later  said  contract  was  supplemented  by  two  other 
agreements,  the  first  of  which  is  not  material  here.  The 
second  was  executed  February  4,  1908,  and  by  proper  re- 
citals was  made  a  part  of  the  original  contract.  The  two 
important  features  of  the  second  supplemental  agreement 
were,  first,  the  postponement  of  the  date  for  the  commence- 
ment of  the  delivery  of  the  storage  oil  until  April  1,  1908, 
deliveries  to  be  made  thereafter  daily  at  the  rate  of  not  less 
than  three  or  more  than  ten  carloads  per  day  until  the  full 
amount  of  said  storage  oil  was  delivered;  secondly,  the  ac- 
knowledgment by  said  oil  companies  of  the  payment  to  them 
by  said  Railroad  Company  of  the  sum  of  sixty  thousand  dol- 
lars on  account  of  future  deliveries  of  storage  oil.  It  was 
also  provided  in  said  second  supplemental  agreement  that  all 
payments  for  current  use  oil  delivered  after  April  1,  1908, 
should  be  paid  for  in  accordance  with  the  provisions  of  the 
original  agreement,  that  is,  not  later  than  the  15th  of  each 
calendar  month. 

On  April  8,  1908,  said  oil  companies  assigned  the  pay- 
ments due  them  under  said  contract  to  the  Kern  Valley 
Bank,  in  consideration  for  which  said  bank  agreed  to  and 
afterward  did  advance  to  said  oil  companies  the  sum  of 
twenty-five  cents  a  barrel  on  all  oil  shipped  to  said  Railroad 
Company.  At  the  time  of  said  assignment  said  bank  had 
no  knowledge  of  the  existence  of  said  second  supplemental 
agreement,  nor  of  the  payment  to  said  oil  companies  by  said 
Railroad  Company  of  said  sum  of  sixty  thousand  dollars, 
its  knowledge  of  the  transaction  between  said  oil  companies 
and  said  Railroad  Company  being  confined  to  the  contents  of 
the  original  agreement.  Notice  of  said  assignment  was 
given  to  said  Railroad  Company  by  means  of  a  letter,  written 
on  April  8,  1908,  by  the  representative  of  said  oil  companies 
to  said  Railroad  Company,  in  the  form  following:  "Please 
pay  to  the  Kern  Valley  Bank  of  Bakersfield,  California, 
at  due  dates,  the  proceeds  of  all  oil  heretofore  shipped 
to  you  by  us  and  that  may  be  hereafter  so  shipped,  terms 
our  contract  with  you.  This  order  to  remain  in  full 
force  and  effect  until  revoked  by  us  with  the  consent  of  said 
Kern  Valley  Bank.  Please  make  formal  acknowledgment 
of  the  within  order  to  the  Kern  Valley  Bank  and  oblige.'* 

47  Cal.  App.— 23 
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Said  Railroad  Company  replied  by  letter  to  said  notice,  and 
after  acknowledging  receipt  of  said  letter  of  April  8th, 
stated:  **I  am  returning  this  order  herewith  under  advice 
of  our  Legal  Department,  for  necessary  correction.  We  can- 
not accept  any  orders  for  *  future  payments';  in  other  words, 
a  separate  order  should  be  given  covering  each  month's 
voucher,  and  sufficient  identification  carried  in  the  order 
with  reference  to  your  invoices  as  to  distinctly  identify  the 
payments.  ...  If  you  will  kindly  arrange  to  take  action  as 
suggested  above  I  will  in  the  meantime  issue  instructions 
that  vouchers  be  rendered  to  your  company  for  payment 
through  the  Kern  Valley  Bank.  In  the  meantime  please  let 
me  have  corrected  order  covering  payment  for  month  of 
April,  and  let  future  orders  come  in  as  suggested." 

Said  Railroad  Company  received  no  notice  whatever  from 
said  bank  concerning  said  assignment,  nor  did  it  have  knowl- 
edge at  any  time  of  the  existence  of  the  agreement  made  by 
the  bank  with  said  oil  companies,  or  of  the  advancements 
made  or  to  be  made  by  said  bank  of  twenty-five  cents  a 
barrel  on  all  oil  shipped  to  said  Railroad  Company. 

On  April  15  and  16,  1908,  said  Railroad  Company  paid 
to  said  bank,  on  invoices  for  oil,  duly  assigned  to  said  bank 
by  having  stamped  twice  thereon  the  words  ''Payable  to 
the  Kern  Valley  Bank,  Bakersfield,"  the  sums  of  $1,634.78 
and  $2,685.07,  respectively,  which  payments  were  in  full 
for  all  current  use  oil  delivered  prior  to  March  31,  1908. 
On  May  22,  1908,  said  bank  made  demand  upon  said  Rail- 
road Company  for  payment  of  oil  delivered  subsequent  to 
April  11,  1908,  to  which  said  Railroad  Company  replied  by 
letter  on  May  28,  1908,  to  the  effect  that  said  oil  companies 
had  defaulted  in  their  contract  and  that  there  was  nothing 
due  said  oil  companies. 

On  November  5,  1910,  this  action  was  commenced  for  an 
accounting,  to  ascertain  the  amount  of  oil  delivered  under 
said  contract,  and  to  obtain  a  judgment  against  said  Rail- 
road Company  for  the  amount  of  oil  delivered,  and  also  to 
obtain  a  judgment  against  the  defendant  Sunset  Road  Oil 
Company  for  the  difference  between  the  amount  found  to  be 
due  from  said  Railroad  Company  and  the  amount  advanced 
by  said  bank  to  said  oil  companies.  Said  oil  companies 
delivered  no  storage  oil  whatever,  nor  did  they  deliver 
current    use    oil    of   the    quality    or    in    the    quantity    re- 
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quired,  said  Railroad  Company  being  obliged  to  purchase 
seventy-five  per  cent  of  its  current  use  oil  from  outside 
sources.  Neither  did  said  oil  companies  ever  repay  to  said 
Railroad  Company  any  part  of  said  sum  of  $60,000,  but 
against  that  sum  said  Railroad  Company  has  allowed  a  credit 
of  $10,905.23  for  current  use  oil  delivered  subsequent  to 
April  1,  1908,  and  for  which  no  payment  had  been  made. 

The  complaint  alleges,  on  information  and  belief,  that  the 
total  value  of  the  oil  delivered  to  said  Railroad  Company 
subre(iiicnt  to  April  11,  1908,  was  approximately  $15,000,  of 
which  said  bank  advanced  the  sum  of  $14,125,  and  that 
$4,309  has  been  paid,  leaving  a  balance  due  of  $11,000,  or 
thereabouts.  The  defendant  Sunset  Road  Oil  Company  de- 
faulted. The  defendant  Railroad  Company  answered  by 
joining  issue  as  to  the  value  of  the  total  shipments  of  oil, 
the  amount  claimed  to  have  been  advanced  by  said  bank 
to  said  oil  companies,  and  the  assignment  to  said  bank.  It 
denied  that  it  had  received  notice  of  said  assignment,  as 
alleged  in  the  complaint,  or  that  it  had  accepted  or  agreed 
to  accept  the  same,  or  that  it  had  made  any  payments  pur- 
suant to  said  assignment,  but  admitted  that  it  had  made 
payments  to  said  bank  for  oil  shipped  prior  to  April  1,  1908. 
As  a  special  defense  it  was  averred  that  said  oil  companies 
had  defaulted  in  the  performance  of  their  contract,  by  rea- 
son of  which  nothing  was  due  or  payable  to  said  oil  com- 
panies subsequent  to  April  1,  1908,  at  which  time  it  was 
alleged  said  oil  companies  were,  and  that  they  still  are,  in- 
debted to  said  Railroad  Company,  in  excess  of  the  sum  of 
$40,000.  In  other  words,  the  answer  sets  up,  in  addition  to 
other  defenses,  its  right  to  recoupment  under  the  terms  of 
said  original  and  supplemental  agreements.  The  trial  court 
found  that  said  Railroad  Company,  by  reason  of  its  conduct 
at  the  time  of  and  subsequent  to  the  notice  of  assignment, 
was  estopped  from  urging  its  defense  of  recoupment,  and 
judgment  was  entered  in  favor  of  plaintiff. 

Two  principal  questions  are  presented  by  the  appeal ;  first, 
whether  or  not  appellant  may  recoup  itself  against  plaintiff 
to  the  extent  of  its  claim  against  plaintiff's  assignor,  oc- 
casioned by  the  total  failure  of  said  assignor  to  deliver 
storage  oil  paid  for  in  full,  and  second,  if  it  may  so  recoup 
itself,  whether  or  not,  under  the  facts  shown  by  the  record. 


Digitized  by  LjOOQIC 


340  Stern  v.  Sunset  Road  Oil  Co.     [47  Cal.  App. 

appellant  is  estopped  by  reason  of  its  conduct  from  urging 
that  defense. 

The  availability  of  the  defense  of  recoupment  depends 
primarily  upon  the  nature  of  the  contract.  If,  as  contended 
by  appellant,  it  is  an  entire  contract  and  not  a  divisible  one, 
it  is  quite  clear  that  it  is  a  proper  case  for  recoupment. 
This  proposition  is  not  seriously  disputed.  Respondent 
argues  that  the  contract  is  a  divisible  one,  not  that  the  origi- 
nal and  the  two  supplemental  agreements  do  not  constitute 
one  contract,  but  that  the  contract  covers  two  separate  obliga- 
tions, distinct  from  each  other,  viz. :  an  agreement  to  deliver 
storage  oil,  and  an  agreement  to  deliver  current  use  oil,  and 
that  since  the  storage  oil  was  paid  for  in  advance  such  pay- 
ment cannot  now  be  used  as  the  foundation  for  recoupment 
in  the  matter  of  the  delivery  of  and  the  payment  for  the 
current  use  oil. 

We  are  of  the  opinion  that  the  terms  of  the  contract  and 
the  circumstances  of  its  execution  do  not  support  this  view. 
[1]  The  divisibility  of  the  contract  does  not  alone  depend 
upon  the  multiplicity  or  the  separability  of  the  items  therein, 
but  upon  the  intention  of  the  parties  and  the  object  of  the 
contract.  If  it  was  the  intention  of  the  parties  to  treat  the 
contract  as  an  entire  contract,  and  it  appears  that  their  en- 
gagements would  not  have  been  entered  into  except  upon  the 
clear  understanding  that  the  full  object  of  the  contract 
should  be  performed,  it  is  not  a  divisible  contract,  and  the 
contracting  parties  will  not  be  allowed,  under  those  circum- 
stances, to  perform  part  of  the  contract  and  default  in  its 
other  parts  without  being  held  answerable  for  the  per- 
formance of  the  entire  contract.  (2  Parson  on  Contracts, 
9th  ed.,  p.  517 ;  3  Page  on  Contracts,  p.  2289 ;  6  Ruling  Case 
liaw,  858;  13  Corpus  Juris,   562.) 

[2]  The  evidence  here  shows  that  the  defendant  Railroad 
Company  was  in  need  of  oil  to  operate  its  railroad.  It  was 
not  in  the  business  of  buying  and  selling  oil.  The  oil  con- 
tracted for  was  purchased  for  its  own  use  and  consumption. 
It  was  necessary  that  it  should  be  continuously  supplied 
with  oil  for  its  immediate  and  future  use.  A  supply  of 
current  use  oil  without  a  supply  of  storage  oil  would  have 
been  of  little  value.  Both  were  necessary  to  the  successful 
operation  of  its  railroad  business.  At  the  time  of  the  execu- 
tion of  the  contract  the  oil  fields  belonging  to  said  oil  com- 
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panics  were  apparently  new  and  undeveloped.  Money  was 
needed  for  their  development.  In  order  to  secure  the  re- 
quired supply  of  oil,  either  for  current  use  or  for  storage, 
it  was  necessary  for  said  Railroad  Company  to  finance  such 
development.  This  it  did  by  advancing  $60,000  to  said  oil 
companies.  This  sum  was  not  advanced  for  the  develop- 
ment of  storage  oil  exclusively,  nor  for  the  development  of 
current  use  oil  alone,  but  it  was  advanced  for  the  develox)- 
ment  of  the  production  of  both.  It  was  paid  for  the  pur- 
pose of  facilitating  such  development,  so  as  to  insure  a 
steady  flow  of  current  use  oil  as  well  as  an  accumulation  of 
storage  oil.  The  fact  that  it  was  agreed  that  said  $60,000 
should  be  applied  as  payment  for  storage  oil  is  immaterial. 
It  was  advanced  for  the  purpose  of  developing  the  oil  prop- 
erties of  said  oil  companies,  so  that  both  oil  for  current  use 
and  storage  oil  might  be  produced.  It  is  not  reasonable  to 
suppose  that  said  railroad  company  would  have  advanced 
the  sum  of  $60,000  without  feeling  assured  that  it  was  going 
to  be  furnished  with  current  use  oil  during  the  five-year 
period  covered  by  the  contract,  as  well  as  with  the  storage 
oil.  On  the  other  hand,  it  is  apparent  that  said  oil  companies 
would  not  have  taken  a  contract  to  furnish  current  use  oil 
alone  at  the  price  agreed  upon  without  the  privilege  of  also 
furnishing  the  additional  two  hundred  thousard  barrels  of 
storage  oil.  Nor  would  they  have  entered  into  the  second 
supplemental  agreement  to  furnish  the  current  use  oil  if 
said  $60,000  had  not  been  advanced.  It  will  thus  be  seen 
that  the  obligations  of  the  contract  to  furnish  storage  oil 
and  current  use  oil  cannot  be  separated.  The  contract  pro- 
vided that  "all  oil  required  to  be  used  during  said  term 
[five  years]  by  the  buyer  for  all  its  purposes,"  etc.,  should 
be  furnished.  These  reasons  make  it  plain  to  us  that  the 
intention  of  the  parties  was  to  treat  the  contract  as  a  whole, 
and  that  the  payment  of  said  sum  of  $60,000  was  made  and 
accepted  by  the  parties  accordingly. 

[3]  We  have  then  a  case  where  the  cause  of  action  of  the 
plaintiff  on  the  assigned  demands  for  the  delivery  of  current 
use  oil,  and  the  right  of  the  defendant  to  recoup  on  account 
of  the  $60,000  advanced  to  plaintiff's  assisrnor  for  develop- 
ment purposes,  grew  out  of  and  had  their  origin  in  the  same 
subject  matter  and  in  the  same  contract.  Under  such  cir- 
cumstances recoupment  was  proper.     (American  Bridge  Co. 
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V.  City  of  Boston,  202  Mass.  374,  [88  N.  E.  1089] ;  Rockwell 
V.  Daniels,  4  Wis.  452 ;  Newfoundland  v.  Newfoundland  Ry. 
Co,,  L.  R.  13  App.  Cas.  199;  Salt  Fork  Coal  Go,  v.  Eldridge 
Coal  Co,,  170  111.  App.  268;  Seibert  v.  Dun^,  216  N.  Y.  237, 
[110  N.  E.  447] ;  34  Cyc.  623,  625,  643,  376,  695.) 

In  respondent's  brief  numerous  authorities  are  cited  on 
this  point.  It  is  unnecessary  to  discuss  them,  however,  more 
than  to  say  that  they  are  based  upon  the  theory  that  the 
contracts  under  consideration  in  those  cases  were  divisible, 
which,  as  we  have  seen,  is  not  the  case  here. 

The  exact  time  when  said  oil  companies  breached  their 
contract,  whether  it  was  prior  or  subsequent  to  the  notice 
of  assignment  can  make  no  diflference  so  far  as  the  ap- 
plication of  the  doctrine  of  recoupment  is  concerned.  If 
we  were  here  dealing  with  the  question  of  setoff  instead  of 
that  of  recoupment  a  different  rule  would  doubtless  prevail 
There  is  a  marked  difference  between  the  two  doctrines. 
The  chief  distinctions  are  that  the  former  is  a  creation  of 
statute,  while  the  latter  existed  at  common  law;  and  that 
the  former  is  applicable  when  there  are  different  contracts, 
while  the  latter  flows  from  the  same  contract  as  that  which 
forms  the  foundation  of  plaintiff's  claim.  If  the  breach 
here  occurred  prior  to  the  notice  of  assignment  there  would 
be  no  question  but  that  the  assignee  took  the  rights  of  the 
assignor  subject  to  all  equities,  setoffs,  and  other  defenses 
then  existing.  (Sec.  368,  Code  Civ.  Proc.)  A  complete 
breach  did  not  occur,  however,  until  the  last  days  of  April 
or  early  in  May,  1908,  which  was  subsequent  to  the  notice 
of  assignment.  In  the  contract  it  was  provided  that  deliv- 
eries of  storage  oil  should  commence  on  April  1,  1908,  and 
that  the  failure  by  the  sellers  to  load  cars  for  more  than 
ten  consecutive  days  should  not  be  considered  a  breach  of 
said  agreement,  but  that,  in  case  of  such  failure  to  load  the 
same,  the  party  in  default  should  be  required  to  fully  make 
up  the  deficiency  within  twenty  days,  which  allowed  said 
oil  companies  until  the  end  of  April  before  they  were  com- 
pletely in  default.  During  the  last  days  of  April  or  early 
in  May,  however,  the  representative  of  the  Railroad  Com- 
pany called  personally  on  the  representatives  of  the  oil  com- 
panies to  ascertain  what  said  oil  companies  intended  to  do 
about  fiilfillini?  their  contract,  at  which  time  the  representa- 
tives of  the  oil  companies  stated:  **We  can't  furnish  the  oil 
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cither  in  the  quantity  or  quality  stated  in  the  contract,  and 
we  will  have  to  quit — throw  it  up."  This  constituted  a 
complete  breach  of  the  contract,  and  it  having  occurred  sub- 
sequent to  the  notice  of  assignment,  and  the  action  of  the 
assignee  having  been  commenced  subsequent  to  such  breach, 
the  Railroad  Company  was  given  the  right  to  recoup  as 
against  plaintiU's  assignor  to  the  extent  of  its  claim  arising 
because  of  such  breach. 

This  rule  of  law  is  best  illustrated  by  the  case  of  Amer- 
ican Bridge  Co.  v.  City  of  Boston,  supra,  wherein  a  con- 
tractor, on  April  10,  1902,  assigned  certain  payments  due 
him  to  a  bank,  notice  of  which  assignment  was  given  on 
November  14,  1902.  A  few  days  subsequent  to  the  notice 
of  assignment  the  assignor  abandoned  the  contract.  Action 
was  brought  on  the  assignment  in  October,  1906.  The  de- 
fendant pleaded  recoupment  on  account  of  the  damage  suf- 
fered by  reason  of  the  breach  of  the  contract.  It  was  held 
that  although  the  breach  occurred  subsequent  to  the  notice 
of  assignment  recoupment  was  a  proper  defense.  The  deci< 
sion  in  that  case  is  based  upon  the  ground  that  the  right  of 
the  defendant  to  claim  damages  for  the  nonperformance  of 
the  contract  existed  at  the  time  of  the  making  of  the  con- 
tract, at  the  time  of  assignment,  and  at  the  time  of  the 
notice  of  assignment,  and  that  the  assignees  knew  it,  and 
they  also  knew  it  would  become  available  to  the  defendant 
the  moment  the  assignor  should  commit  a  breach.  It  is 
further  stated  in  the  opinion  in  that  case  that  even  if  the 
sums  sued  upon  were  due  at  the  time  of  the  notice  of  assign- 
ment, still,  if  the  action  was  brought  by  the  assignor  after 
default,  there  could  be  no  doubt  that  the  defendant  would 
have  the  right  to  recoup  damages  suffered  by  such  default, 
the  court  saying,  '*And  the  assignees  who  seek  to  enforce 
this  claim  can  stand  in  no  better  position  in  this  respect 
than  the  assignor.  The  defendant  is  simply  trying  to  en- 
force a  right  existing  under  the  contract  at  the  time  of  the 
notice,  a  right  of  which  the  assignees  had  knowledge;  and 
since  they  have  delayed  suit  for  these  sums  until  after  de- 
fault, the  defendant  may  recoup  against  them  as  it  could 
have  recouped  against  the  assignor." 

Neither  is  the  situation  changed  by  the  fact  that  the  bank 
did  not  know  of  the  existence  of  the  second  supplemental 
agreement  at  the  time  of  said  assignment.     As  assignee  it 
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took  subject  to  all  equities  and  defenses  between  the  original 
parties  to  the  agreement  existing  at  the  time  of  the  assign- 
ment. Those  rights  were  not  confined  to  those  parts  of  the 
contract  known  to  the  assignee,  but  they  embraced  the  equi- 
ties and  defenses  covered  by  the  entire  contract.  {Fleming 
V.  Law,  163  Cal.  227,  [124  Pac.  1018] ;  San  Jose  Ranch  Co. 
V.  Sam.  Jose  Land  Co.,  132  Cal.  582,  [64  Pac.  1097];  5 
Corpus  Juris,  963,  note  28.) 

In  view  of  the  authorities  above  cited  it  is  our  opinion 
that  appellant  should  not  have  been  deprived  of  its  right 
to  recoup,  unless  it  was  estopped  from  doing  so  by  its  acts 
and  conduct 

[4]  The  facts  upon  which  the  doctrine  of  estoppel  was 
applied  against  appellant  have  already  been  related  in  the 
first  part  of  this  opinion.  In  this  respect  it  is  contended  by 
respondent  that,  on  April  8,  1908,  when  appellant  was 
notified  of  the  assignment  to  the  bank,  appellant  should  have 
notified  the  bank  that  it  had  a  claim,  or  intended  to  make 
a  claim,  against  said  oil  companies  because  of  the  payment 
of  said  sum  of  $60,000;  that  instead  of  doing  so  it  sent  the 
assignment  back  to  the  oil  companies  for  corrections  as  to 
the  form  of  the  assignment,  and  with  instructions  as  to 
how  the  assignment  should  be  drawn  in  the  future ;  that  the 
bank  thereafter,  acting  in  pursuance  of  these  instructions, 
presented  future  assignments  to  appellant,  which  appellant 
accepted,  and  on  April  15  and  16,  1908,  made  payments  to 
the  bank  for  current  use  oil  in  the  aggregate  sum  of 
$4,328.85.  From  these  facts  respondent  argues  that  the 
bank  was  lulled  into  a  state  of  financial  security  and  en- 
couraged to  make  the  advances  to  said  oil  companies. 

The  weakness  of  respondent's  whole  contention  is,  how- 
ever, that  the  bank  did  nothing  and  said  nothing  which 
would  indicate  to  appellant  that  it  had  advanced  or  intended 
to  advance  to  said  oil  companies  any  money  on  its  shipments 
of  oil.  Appellant  was  in  total  ignorance  of  that  fact.  Re- 
spondent claims  that  that  part  of  the  oil  companies'  letter 
of  April  8,  1908,  wherein  it  was  stated,  *'Thy?  order  to  re- 
main in  full  force  and  effect  until  revoked  by  us  with  the 
consent  of  said  Kern  Valley  Bank,"  was  of  itself  sufficient 
notice  that  the  rights  of  the  bank  were  absolute.  While 
the  languacre  quoted  may  have  indicated  in  a  vague  fashion 
that  the  bank  had  some  interest  in  said  payments  which 
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could  not  be  canceled  without  its  consent,  the  letter  does 
not  carry  the  eflPect  contended  for  by  respondent.  On  the 
contrary,  the  letter  as  a  whole  appears  to  be  only  a  direc- 
tion to  make  payments  to  said  bank,  without  disclosing  any 
interest  which  the  bank  may  have  had.  It  does  not  even 
state  in  positive  terms  that  an  assignment  had  been  actually 
made,  and  there  is  nothing  contained  in  the  letter  from  which 
it  can  even  be  inferred  that  the  bank  was  making  advances 
to  said  oil  companies  on  shipments  of  oil  to  appellant.  If 
any  assignment  can  be  inferred  from  said  letter  at  all  it 
could  with  more  assurance  be  assumed  therefrom  that  the 
assignment  was  made  in  satisfaction  of  or  to  apply  upon 
a  past  indebtedness,  or  that  it  should  apply  upon  some  par- 
ticular trust,  or  that  the  bank  was  acting  as  a  depositary 
for  said  oil  companies  merely  for  the  purpose  of  receiving 
the  funds.  The  fact  that  appellant  did  not  assume  the  bur- 
den of  fully  informing  said  bank  of  the  extent  of  its  deal- 
ings with  said  oil  companies  does  not  create  the  barrier  of 
an  estoppel.  It  had  the  right  to  assume  that  the  bank  was 
fully  informed  as  to  the  second  supplemental  agreement  and 
of  the  payment  of  said  sum  of  $60,000,  when  it  is  taken  into 
consideration  that  one  of  the  directors  of  said  bank  was 
the  general  manager  of  one  of  said  oil  companies  and  the 
president  of  the  other  during  all  of  these  transactions. 
[5]  Before  respondent  can  successfully  urge  estoppel  it 
must  be  shown  that  respondent  was  not  only  destitute  of 
knowledge  of  the  real  facts,  but  that  it  was  without  con- 
venient or  ready  means  of  acquiring  such  knowledge.  (Mur- 
phy  V.  Clayton,  113  Cal.  153,  [45  Pac.  267] ;  Huse  v.  Den,  85 
Cal.  390,  [20  Am.  St.  Rep.  232,  24  Pac.  790] ;  16  Cyc.  738.) 
[6]  No  estoppel  arises  where  a  party  setting  it  up  is 
under  as  great  obligation  to  inform  the  person  sought  to 
be  estopped  of  the  real  facts  as  the  latter  is  to  inform  him- 
self. (16  Cyc.  741.)  It  is  plain  to  be  seen  that  had  said 
bank  made  such  inquiries  as  the  law  enjoined  upon  it  to 
make  prior  to  or  at  the  time  of  said  assignment  the  present 
controversy  would  not  have  arisen.  Nor  does  the  fact  of 
the  payments  by  said  Railroad  Company  to  said  bank,  on 
April  15  and  16,  1908,  justify  an  estoppel.  Those  payments 
covered  deliveries  of  current  use  oil  made  prior  to  April  1, 
1908,  which  was  eis:ht  days  prior  to  the  so-called  notice  of 
assignment.     [7]     In  order  to  constitute  an  estoppel  it  must 
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be  shown  that  there  was  an  intentional  and  deliberate  declara- 
tion, act,  or  omission  on  the  part  of  the  party  sought  to  be 
estopped.  There  must  be  an  intentional  deceit  or  gross 
negligence  shown  (Lackmann  v.  Kearney,  142  Cal.  112,  [75 
Pac.  668]),  and  if  silence  is  relied  upon  to  constitute  the 
estoppel,  such  silence  must  be  willful  or  culpable  and  re- 
sult in  another  placing  himself  in  an  unfavorable  position 
on  the  faith  in  or  understanding  of  a  fact  which  the  person 
remaining  silent  can  contradict.  {Eltinge  v.  Santos,  171 
Cal.  278,  [Ann  Cos.  1917A,  1143,  152  Pac.  915].)  But 
where  there  is  no  duty  to  speak  mere  silence  will  not  create 
an  equitable  estoppel.  {Winans  v.  Sierra  Lumber  Co.,  66 
Cal.  61,  [4  Pac.  952] ;  Liix  v.  Hoggin,  69  Cal.  255,  [4  Pac. 
919,  10  Pac.  674].) 

Under  the  facts  above  related,  and  in  view  of  the  author- 
ities cited,  it  is  our  opinion  that  the  doctrine  of  equitable 
estoppel  does  not  apply. 

Judgment  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[Crim.   No.   496.     Third   Appellate   District.— May   3,   1920.] 

THE  PEOPLE,  Respondent,  v.  DAN  NUNES,  Appellant 

[1]  (Criminal  Law — Mayhem — Peemeditatkd  Intent — Evidence, — In 
a  prosecution  for  the  crime  of  mayhem,  it  Is  not  necessary  affirma- 
tively to  show  a  deliberate  or  premeditated  intent  to  commit  the 
crime  in  order  to  sustain  the  charge,  notwithstanding  the  word 
"maliciously"  as  used  in  section  203  of  the  Penal  Code,  in  which 
that  crime  is  defined,  might  imply  otherwise. 

[2]  Id. — LTnlawfijl  Striking  op  Another — Resultant  Loss  oe  Dis- 
figurement.— If  a  person  unlawfully  strikes  another,  not  with  the 
specific  intent  to  commit  the  crime  of  mayhem,  and  the  blow  so 
delivered  results  in  the  loss  or  disfigurement  of  a  member  of  the 
body  of  the  assaulted  party  or  in  putting  out  his  eye,  the  crime 
is  nevertheless  mayhem. 

1.  Malice   and    premeditation   as   element  of   offense   of   mayhem, 
note,  L.  E.  A.  191 6E,  494. 

2.  What  constitutes  mayhem,  note,  65  Am.  St.  Bcp.  771. 
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[3]  Id.— DiSFiouRKMEXT  or  Eye  —  E^nDENCE  —  Finding. — ^While  under 
the  statute  the  mere  disfigurement  of  an  eye  would  not  amount  to 
mayhem  unless  such  disfigurement  resulted  in  rendering  the  eye 
useless,  in  this  prosecution  the  jury  were  warranted  in  finding,  as 
their  verdict  implies  they  did  find,  that  the  defendant  by  the  blow 
he  delivered  in  and  upon  the  faco  of  the  prosecuting  witness  "put 
out"  the  eye  of  the  latter. 

[4]  Id. — *'PuT  Out  the  Eye" — Meaning  or  Expeession. — The  expres- 
sion or  phrase  "put  out  the  eye,"  contained  in  section  203  of  the 
Penal  Code,  means  that  the  eye  has  been  injured  to  such  an  extent 
that  its  possessor  cannot  use  it  for  the  ordinary  and  usual  prac- 
tical purposes  of  life. 

[6]  Id, — Eppect  of  Testimony  Given  on  Cross-examination — Pro- 
vince OP  Jury. — In  a  prosecution  for  the  crime  of  mayhem,  if  the 
direct  testimony  of  the  doctor  who  treated  the  prosecuting  witness 
after  the  injury  was  inflicted  upon  the  latter's  eye  is  sufficient  to 
sustain  a  verdict  of  guilty,  but  there  are  statements  brought  out 
on  his  cross-examination  which  are  calculated  to  weaken  his  direct 
testimony  in  its  tendency  to  show  that  the  eye  of  the  prosecuting 
witness  was  put  out,  it  is  for  the  jury  to  consider  and  determine 
what  weight  they  should  give  his  direct  testimony  when  considered 
by  the  light  of  statements  made  on  his  cross-examination. 

[6]  Id. — Burden  op  Proof— Suppiciency  of  Instructions. — In  a 
prosecution  for  the  crime  of  mayhem,  it  is  not  error  to  refuse  to 
read  to  the  jury  a  requested  instruction  that  they  must  find  from 
the  evidence  that  the  defendant  put  out  the  eye  of  the  complaining 
witness  or  they  must  acquit  him,  where  the  court,  after  stating  to 
the  jury  in  detail  the  contents  of  the  information  and  reading  to 
them  section  203  of  the  Penal  Code,  upon  which  the  information 
is  based,  tells  them  that,  to  justify  a  verdict  of  guilty,  it  rested 
upon  the  prosecution  to  prove  beyond  all  reasonable  doubt  that 
"said  defendant  is  guilty  of  the  crime  charged  against  him  in  the 
information." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
Malcolm   C.  Glenn,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J,  M.  Inman  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep* 
uty  Attorney-General,  for  Respondent. 

3.  Mayhem  as  dependent  on  part  of  body  injured  and  extent  of 
injury,  note,  16  A.  L.  B.  955. 
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HART,  J. — Defendant  was  informed  against  by  the  dis- 
trict attorney  of  the  county  of  Sacramento  for  the  crime  of 
mayhem.  Upon  a  trial  he  was  found  guilty  and  he  prose- 
cutes this  appeal  from  the  judgment  of  conviction  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Louis  Dulmaine,  the  prosecuting  witness,  was  engaged  as 
a  bartender  in  a  building  at  the  corner  of  Seventh  and  L 
Streets,  in  the  city  of  Sacramento,  his  hours  of  duty  being 
from  5  o'clock  P.  M.  until  closing  time  the  next  morning, 
lie  was  so  engaged  on  the  night  of  June  29,  1919,  closed 
his  saloon  at  2  o'clock  on  the  morning  of  June  30th,  and, 
about  half  an  hour  later,  he  and  two  other  men  started 
walking  up  Seventh  Street  toward  K,  Before  reaching  K 
Street  they  met  the  defendant,  accompanied  by  a  woman, 
approaching  them.  According  to  the  testimony  of  the 
prosecution,  at  about  that  time  one  of  Dulmaine 's  com- 
panions was  inviting  the  other  members  of  the  party  to  his 
house  to  partake  of  a  chicken  dinner.  Defendant  said: 
"What's  that^  What  the  hell's  that  about  chicken T'  and 
used  some  vulgar  language,  Dulmaine  turned  around  and 
wanted  to  know  *'what  was  the  matter  with  that  guy," 
and  asked:  "What's  it  to  youf"  or  words  to  that  effect, 
upon  which  defendant  struck  Dulmaine  in  his  right  eye. 
He  was  wearing  glasses  at  the  time  and  the  result  of  the 
blow  was  that  they  were  broken  and  a  piece  of  glass  entered 
the  eyeball,  the  prosecution  claiming  that  thereby  the  sight 
of  his  right  eye  was  destroyed. 

Section  203  of  the  Penal  Code  defines  mayhem  as  follows: 
"Every  person  who  unlawfully  and  maliciously  deprives  a 
human  being  of  a  member  of  his  body,  or  disables,  dis- 
figures, or  renders  it  useless,  or  cuts  or  disables  the  tongue, 
or  puts  out  an  eye,  or  slits  the  nose,  ear,  or  lip,  is  guilty  of 
mayhem." 

[1]  It  has  been  held  that  it  is  not  necessary  aflBrmatively 
to  show  a  deliberate  or  premeditated  intent  to  commit  the 
crime  of  mayhem  in  order  to  sustain  that  charge,  notwith- 
standing that  the  word  "maliciously"  as  used  in  section  203 
might  imply  otherwise.  In  People  v.  Wright,  93  CaL  564, 
[29  Pac.  240],  it  is  said:  "...  It  therefore  follows  that 
as  malice  aforethought  is  not  an  essential  element  in  the 
crime  of  mayhem,  proof  of  premeditation  or  deliberation  is 
not  required.    But  the  requirements  of  the  statutes  in  such 
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cases  will  be  fully  met  by  proof  of  the  commission  of  the 
act,  from  which  the  law  will  presume,  though  it  be  done  in 
pursuance  of  an  intent  formed  during  the  conflict,  that  it 
was  done  unlawfully  and  maliciously — that  is,  *with  a  wish 
to  .  .  .  injure  another  person,  or  an  intent  to  do  a  wrong- 
ful act* — ^unless  the  evidence  tends  to  show  to  the  contrary." 
In  other  words,  it  is  held  in  that  case  that  it  is  sufficient  to 
prove  only  the  commission  of  the  act,  from  which  the  law  will 
presume  that  it  was  done  unlawfully  and  maliciously,  un- 
less the  evidence  tends  to  show  that  it  was  done  under  cir- 
cumstances constituting  self-defense. 

[2]  If  a  person  unlawfully  strikes  another,  not  with 
the  specific  intent  to  commit  the  crime  of  mayhem,  and  the 
blow  so  delivered  results  in  the  loss  or  disfigurement  of  a 
member  of  the  body  of  the  assaulted  party  or  in  putting 
out  his  eye,  the  crime  is  nevertheless  mayhem.  (See  Terrell 
V.  State,  86  Tenn.  523,  [8  S.  W.  212] ;  Worley  v.  State,  11 
Humph.  (Tenn.)  172,  175.) 

The  appellant,  however,  does  not  seem  tn  question  the  law 
as  it  is  above  stated,  but  his  main  contention  is  that  the  evi- 
dence fails  to  show  that  the  defendant  did  "put  out  the 
eye"  of  the  prosecuting  witness  within  the  meaning  of  sec- 
tion 203  in  that  particular.  It  is  further  contended  that 
the  court  erred  to  the  prejudice  of  the  defendant  by  re- 
fusing to  give  one  of  his  requested  instructions. 

[3]  We  agree  with  counsel  for  the  defendant  that  under 
the  statute  the  mere  disfigurement  of  an  eye  would  not 
amount  to  mayhem  unless  such  disfigurement  resulted  in 
rendering  the  eye  useless;  but  we  think  the  jury  were  war- 
ranted in  finding,  as  their  verdict  implies  that  they  did  find, 
that  the  defendant  by  the  blow  he  delivered  in  and  upon  the 
face  of  the  prosecuting  witness  *'put  out"  the  eye  of  the 
latter. 

Dr.  Briggs,  a  noted  oculist,  examined  and  treated  fhe  eye 
of  the  complaining  witness  after  the  injury  was  inflicted 
upon  the  latter 's  eye  by  the  defendant.  He  testified  on 
direct  examination  as  follows: 

"Mr.  Russell:  Q.  Do  you  know  Mr.  Louis  Dulmaine,  the 
gentleman  back  here?  A.  I  do.  Q.  You  have  had  occasion 
to  treat  him?  A.  I  have.  Q.  For  what  sort  of  trouble  was 
thnt,  Doctor?  A.  He  cnmo  in  on  the  second  day  of  July, 
last,  with  an  injured  eye,  that  had  been  injured,  he  said,  I 
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think,  two  or  three  days  previously.  There  was  a  pen- 
etrating wound  of  the  cornea,  penetrating  the  iris,  and  a 
punctured  lense;  the  lense  of  the  eye  was  punctured,  causing 
cataract;  causing  the  lense  to  become  opaque,  which  we  call 
cataract.  Q.  Did  you  treat  the  eyef  A.  I  did.  Q.  What 
is  the  condition  of  the  eye  in  reference  to  sight?  A.  The 
eye  is  practically  blind.  He  sees  light;  that  is  all.  He 
doesn't  see  objects.  Q.  The  sight,  then,  is  what  we  call  de- 
stroyed? A.  He  is  practically  blind.  Q.  He  is  practically 
blind  in  that  eye?  A.  Yes,  sir.  Q.  All  that  he  can  dis- 
tinguish is  just  light?  A.  Yes,  sir.  I  think  he  can — he 
sees  motions  that  are  made  past  the  eye.  Q.  Is  that  a  per- 
manent injury,  Doctor?  A.  Yes.  Q.  That  is  an  injury 
such  as  can  not  be  cured?  A.  Well,  yes;  I  can  say  that  his 
chances  of  ever  seeing  any  more  are  almost  nil.  Q.  Now, 
you  say  there  was  a  sort  of  a  wound  in  that  eye?  A.  A 
puncturing  wound,  yes;  about,  I  think,  a  sixth  of  an  inch 
long,  that  went  through  the  clear  part  of  the  eye.  Q.  Could 
you  tell  from  the  nature  of  the  wound  what  that  might  be 
caused  by,  Doctor?  A.  W^ell  it  might  be  caused  by  any 
sharp  thing  projected  against  the  eye.  It  might  have  been 
a  knife  wound,  a  glass  wound,  or  anything  else  that  struck 
the  eye  with  force  enough  to  cause  that  kind  of  injury.  It 
was  more  like  a  cut  than  a  bruise.  It  was  a  clean-cut 
wound.  Q.  That  would  indicate  that  force  had  been  used 
on  it?    A.  Oh,  yes." 

There  can  be  no  manner  of  doubt  that  the  foregoing  tes- 
timony, taken  alone,  unmistakably  shows  that  the  complain- 
ing witness'  eye  was  put  out.  If  all  that  the  injured  party 
could  do  with  the  eye  was,  as  the  doctor  testified,  merely  to 
distinguish  lightness  from  darkness  or  perceive  a  motion  or 
movement  of  some  sort  made  immediately  before  the  eye,  the 
eye  was  certainly  rendered  perfectly  useless  to  its  possessor. 
If  both  eyes  were  so  afflicted,  it  is  very  clear  that  the  com- 
plaining witness  would  practically  be  blind.  [4]  What 
the  statute  obviously  means  by  the  expression  or  phrase,  "put 
out  the  eye,"  is  that  the  eye  has  been  injured  to  such  an 
extent  that  its  possessor  cannot  use  it  for  the  ordinary  and 
usual  practical  purposes  of  life. 

But  counsel  for  the  defendant,  in  his  contention  that  the 
eye  of  the  complaining  witness  was  not  shown  to  have  been 
"put    out,"   relics   mainly    upon   the    following   testimony 
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brought  out  on  the  cross-examination  of  Dr.  Briggs: 
"Hardly  a  likelihood  of  his  ever  having  any  use  of  that  eye 
for  visual  purposes.  ...  I  wouldn't  say  it  is  impossible  for 
him  to  get  some  vision  in  it.  Possibly  in  a  year  or  two  years 
it  may  improve;  but  I  think  the  chances  of  doing  so  are  so 
slight  that  I  don't  know  that  it  would  be  worth  attempting. 
Q.  But,  in  your  judgment  and  experience,  you  wouldn't  say 
that  there  isn't  any  chance!  A.  Oh,  no.  Q.  In  other 
words,  there  is  a  chance?  A.  There  is  a  chance  of  getting 
some  sight,  but  so  little  chance  of  getting  any  useful  sight 
that  I  wouldn't  consider  it  in  human  events  at  all  possible — 
I  wouldn't  say  possible — ^at  all  probable.  ...  I  should  say 
he  might  have  a  chance  in  a  hundred  of  getting  some  use- 
ful sight,  and  I  would  say  that  was  hardly  a  probability 
either;  and  in  the  effort  to  get  it,  it  might  do  a  lot  of  harm. 
So  it  would  be  a  question  in  my  mind  whether  I  would  ever 
advise  him  to  have  an  operation  done  with  a  view  to  im- 
proving the  sight;  I  don't  know;  I  wouldn't  say;  I  wouldn't 
know,  because  I  would  have  to  see  the  eye  at  some  other 
time,  in  some  other  condition.  I  might  feel  that  in  a  year 
or  two  years'  time  it  might  be  advisable  to  do  an  operation 
upon  it.  I  wouldn't  say  it  wasn't  possible,  now,  in  the 
course  of  human  events;  but  I  think  it  is  improbable.'* 

There  is  nothing  in  the  foregoing  testimony  of  Dr.  Briggs 
which  would  justify  us  in  holding  that  the  verdict  is  not 
suflBciently  supported.  The  full  purport  or  the  effect  of  the 
doctor's  testimony  upon  cross-examination  is  that,  while  it 
is  not  impossible  that  **in  the  course  of  human  events"  and 
at  the  end  of  about  two  years  an  operation  could  be  per- 
formed upon  the  eye  which  might  have  the  effect  of  restor- 
ing to  it  some  power  of  sight,  still  it  was  not  probable  that 
thus  such  a  result  could  be  brought  about.  Indeed,  it  would 
seem  to  be  very  clear  from  the  doctor's  testimony  as  a  whole 
that  he  was  at  the  time  of  the  trial  of  the  opinion  that  the 
injury  to  the  eye  could  not  be  so  amended  or  corrected  as 
to  enable  the  complaining  witness  to  use  it  at  any  time  in 
the  future  for  any  useful  or  practical  purpose  whatever. 
[5]  At  all  events,  the  direct  testimony  of  the  doctor  amply 
sustains  the  verdict,  and  if  there  were  any  statements 
brought  out  on  his  cross-examination  which  were  calculated 
to  weaken  his  direct  testimony  in  its  tendency  to  show  that 
the  eye  was  put  out,  it  was  for  the  jury  to  consider  and  de- 
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tcrniine  what  weight  they  should  give  his  direct  testimony 
when  considered  by  the  light  of  statements  made  on  his 
cross-examination. 

Our  conclusion  is,  as  above  stated,  that  the  verdict  derives 
sufficient  support  from  the  evidence  to  uphold  it 

The  instruction  referred  to  above  as  having  been  proposed 
by  the  defendant  and  disallowed  by  the  court  is  this:  **You 
are  instructed  that  you  must  find  from  the  evidence  that 
the  defendant,  Dan  Nunes,  put  out  the  eye  of  the  complain- 
ing witness  or  you  must  acquit  him." 

[6]  One  of  the  grounds  upon  which  the  court  refused  to 
read  the  instruction  to  the  jury  was  that  the  proposition 
therein  stated  was  covered  by  the  general  charge  of  the 
court,  and  this  we  find  to  be  substantially  true.  In  its  initial 
instruction  the  court  stated  to  the  jury  in  detail  the  contents 
of  the  information,  thus  telling  them,  as  the  statute  describes 
it,  the  nature  of  the  charge  upon  which  the  defendant  was 
being  tried,  and  then  stated  that  the  issue  had  been  made 
by  a  plea  of  not  guilty  by  the  defendant  to  the  information. 
The  court  also  read  to  the  jury  section  203  of  the  Penal 
Code,  upon  which  the  information  is  based,  and  told  the 
jury  that,  to  justify  a  verdict  of  guilty,  it  rested  upon  the 
prosecution  to  prove  beyond  all  reasonable  doubt  that  ''said 
defendant  is  guilty  of  the  crime  charged  against  him  in 
the  information."  The  accusatory  pleading  specifically 
charged  the  defendant  with  unlawfully  and  maliciously  put- 
ting out  the  eye  of  the  complaining  witness.  It  would  seem 
that  the  jury  would  certainly  be  minus  that  degree  of  intel- 
ligence which  it  must  be  assumed  the  average  person  usually 
summoned  to  jury  duty  possesses  if  it  could  be  said,  as  a 
matter  of  law,  that  they  did  or  could  not  understand  from 
the  initial  instruction  of  the  court  that  the  defendant  would 
be  entitled  to  an  acquittal  unless  it  were  shown  beyond  all 
reasonable  doubt  that  he  had  put  out  the  eye  of  the  com- 
plaining witness.  Indeed,  the  only  question  submitted  to 
the  jury  was  whether  the  defendant  did  put  out  the  eye  of 
the  prosecuting  witness;  that  was  the  single  specific  charge 
in  the  information;  and  when  told  in  general  language  that 
the  charge  in  the  information  was  required  to  be  established 
beyond  all  reasonable  doubt  to  justify  a  conviction,  that  was 
tantamount  to  telling  the  jury  that  if  the  people  failed  to 
prove  by  the  degree  of  proof  mentioned  that  defendant  put 
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out  the  eye  of  the  complaining  witness,  the  former  would  be 
entitled  to  an  acquittal. 

There  are  no  other  points  submitted  here  for  considera- 
tion. 

The  judgment  and  the  order  appealed  from  are  afSrmed. 

Nicol,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  8083.    Second  Appellate  District,  Divisioii  One.— May  8, 

1920.] 

M.  a.  HILL,  Respondent,  v.  M.  MOOBE  et  al..  Appellants. 

[1]  Pleading  —  Action  on  Promissobt  Note  —  Suiticiingt  of  An- 
swer.— ^In  an  action  upon  a  promissory  note,  it  is  error  to  enter 
judgment  against  the  defendants  upon  the  pleadings  where  their 
answer  not  onlj  contains  an  express  denial  of  the  material  aUega- 
tion  contained  in  the  complaint  as  to  nonpayment,  but  specifically 
alleges  that  the  entire  amount  of  principal  and  interest  due  upon 
the  note  has  been  fully  paid. 

[2]  Id. — ^Motion  roB  Judgment  —  Aitibmativs  Bernsis  Dxxmsd 
True. — ^Upon  a  motion  for  judgment  upon  the  pleadings,  aU  mat- 
ters afBrmatively  set  up  in  the  answer  of  the  defendants  must  be 
deemed  to  be  true. 

[8]  Id. — Considebation — Agbexment  to  Rblbass  Defendants  hkom 
Payment — Suffioienct  of  Defense. — In  an  action  upon  a  promis- 
sory note,  proof  that  a  part  of  the  consideration  for  defendants' 
transfer  and  assignment  of  a  certain  lease  was  plaintiff's  agree- 
ment to  release  them  from  the  payment  of  the  note  sued  on  would 
constitute  a  sufficient  defense  to  plaintiff's  right  to  recover. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    E.  A.  Luce,  Judge  presiding.    Reyersed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Conkling  &  Brown  for  Appellants. 

Dan  y.  Noland  and  J.  S.  Larew  for  Respondent 

SHAW,  J. — Appeal  by  defendants  from  a  judgment  en- 
tered against  them  upon  the  pleadings. 

47  Oal.  App.— 28 
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The  action  was  upon  a  promissory  note  for  six  hundred 
dollars,  the  making  of  which  is  admitted.  Defendants  in 
their  answer  not  only  denied  the  allegation  of  the  complaint 
"that  no  part  of  the  principal  sum,  nor  interest,  or  attor- 
ney's fee  therein  provided,  has  been  paid,"  but  affirmatively 
alleged  that  the  whole  thereof  has  been  fully  paid,  and  de- 
nied *'that  the  whole  thereof,  or  any  part  thereof,  is  now 
due  or  owing  or  unpaid."  And,  as  a  further  defense,  al- 
leged that  the  note  in  question  was  given  as  a  part  of  the 
consideration  in  the  purchase  of  a  lease  of  real  estate  trans- 
ferred by  plaintiff  to  defendants,  and  that  thereafter  de- 
fendants sold  and  assigned  their  interest  in  the  said  lease 
and  the  crops  growing  upon  the  demised  premises  to  P.  M. 
Griffith  and  H.  \Y.  Thompson,  and  that  as  a  part  of  the 
consideration  for  the  sale  and  transfer  thereof  so  made, 
plaintiff  at  the  time  agreed  with  defendants  that  they  should 
be  released  from  the  payment  of  said  six  hundred  dollar 
note,  which  should  be  returned  to  them. 

[1]  It  thus  appears  the  answer  not  only  contained  an 
express  denial  of  the  material  allegation  contained  in  the 
complaint  as  to  nonpayment,  but  specifically  alleged  that  the 
entire  amount  of  principal  and  interest  due  upon  the  note 
had  been  fully  paid.  This  alone  constituted  a  sufficient  de- 
fense to  the  allegations  of  the  complaint.  [2]  Moreover, 
the  matters  affirmatively  set  up  in  the  answer  must,  under 
the  motion  for  judgment  upon  the  pleadings,  be  deemed  to 
be  true.  {McOowan  v.  Ford,  107  Cal.  177,  [40  Pac.  231] ; 
Bradford  Investment  Co,  v  Joosty  117  Cal.  211,  [48  Pac. 
1083].)  [3]  And  since  it  is  alleged  that  a  part  of  the  con- 
sideration for  defendants'  transfer  and  assignment  of  the 
lease  was  plaintiff's  agreement  to  release  them  from  the  pay- 
ment of  the  note,  proof  of  such  fact  would  constitute  a  suffi- 
cient defense  to  plaintiff's  right  to  recover  on  the  note. 

That  the  court  erred  in  granting  plaintiff's  motion  for 
judgment  on  the  pleadings,  followed  by  entry  of  the  judg- 
ment therein,  admits  of  no  possible  question. 

The  judgment  is  therefore  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Ciy.   No.   3183.    FlTst   Appellate    District,    Division    One.— May   8, 

1920.] 

CHARLES  L.  OLDS,  etc.,  Respondent,  v.  ETTIB  B.  R 
THORINGTON  et  al.,  Appellants. 

[1]  Quieting  Title  — Decree  Directing  Payment  of  Mortgage  — 
Finality  of  Judgment. — In  an  action  to  quiet  title,  a  judgment 
decreeing  that  the  plaintiff  is  the  owner  of  the  property,  subject 
only  to  a  mortgage  lien  of  the  defendants,  and  that  upon  the 
payment  of  such  mortgage  lien  the  plaintiff  wOl  be  entitled  to  a 
decree  quieting  his  title  to  the  premises,  is  final  and  not  inter- 
locutory in  its  character. 

[2]  Homestead — Residence  upon  Premises — Omission  of  Statement 
FROM  Declaration. — ^Where  a  declaration  of  homestead  does  not 
contain  a  statement  that  the  person  making  it  is  residing  on  the 
premises  claimed  as  a  homestead,  the  homestead  is  void. 

[3]  Id. — Omission  from  Declaration  —  Extraneous  Evidence  In- 
admissible.— The  right  of  a  claimant  to  select  a  homestead  and 
impress  upon  it  an  exemption  from  forced  sale  must  appear  upon 
the  face  of  the  declaration,  and  its  omission  cannot  be  supplied  by 
extraneous  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Inyo  County.    Wm.  D.  Dehy,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Lamar  and  A.  H.  Swallow  for  Appellants. 

L.  C.  Hall,  S.  E.  Vermilyea  and  S.  L.  Carpenter  for 
Respondent. 

KNIGHT,  J.,  pro  iem.— The  judgment  in  this  action  de- 
creed that  plaintiff's  title  to  certain  lands  situate  in  Inyo 
County  be  quieted  upon  the  payment  by  plaintiff  to  defend- 
ants of  the  amount  of  a  mortgage  previously  given  by  plain- 
tiff's predecessors  covering  the  lands  in  question.  Defend- 
ants appeal.  Plaintiff,  in  his  own  right  and  as  executor  of 
the  last  will  of  Martha  D.  Olds,  deceased,  avers  in  his  com- 
plaint that  he  is  the  owner  and  entitled  to  the  possession  of 
the  disputed  premises,  and  prays  that  his  title  thereto  be 
quieted.    Defendants  in  their  answer  deny  the  validity  of 
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plaintiflf 's  title,  and  by  way  of  cross-complaint  seek  to  reform 
a  certain  deed  which  forms  a  part  of  their  chain  of  title  by 
correcting  the  description  of  the  property-  intended  to  be 
conveyed,  and  thereupon  to  quiet  their  title,  which  they  aver 
was  acquired  by  prescription.  Defendants  also  plead  the 
statute  of  limitations.     (Sec.  318,  Code  Civ.  Proc.) 

Plaintiff  is  the  son  of  David  eind  Martha  D.  Ohls,  both 
of  whom  are  now  deceased.  Defendants  are,  respectively, 
the  widow  and  the  children  of  William  R.  Thorington,  since 
deceased,  the  latter  being  a  son  of  Martha  D.  Olds  by  a 
former  marriage.  The  premises  in  question  were  acquired 
in  the  year  1874  by  David  and  Martha  D.  Olds  subs  »quent 
to  their  marriage,  and  are  conceded  to  be  community  prop- 
erty, upon  which  David  Olds,  on  August  11,  1881,  filed  a 
homestead.  On  June  27,  1891,  said  William  R.  Thorington 
loaned  David  Olds  and  wife  two  thousand  five  hundred  dol- 
lars, for  which  they  gave  him  a  note,  secured  by  a  mortgage 
purporting  to  cover  the  premises  in  question.  For  the  pur- 
pose of  satisfying  that  mortgage  David  Olds,  on  February 
24,  1894,  executed  and  delivered  to  Thorington  a  deed  to 
said  premises.  Martha  D.  Olds  did  not  join  in  that  deed. 
The  mortgage  was  immediately  afterward  satisfied  of  record. 
After  said  deed  to  Thorington  had  been  executed  and  de- 
livered Olds  and  his  wife  continued  to  reside  upon  said 
premises,  until  the  death  of  Olds,  which  occurred  on  Janu- 
uary  16,  1909,  at  which  time  Thorington,  who  had  been 
living  with  his  wife  on  what  is  called  the  '*Horton"  ranch, 
moved  on  to  the  Olds  place,  his  wife  remaining  on  the 
Horton  place.  Thorington  then  lived  with  his  mother,  Mrs. 
Olds,  on  the  Olds  place,  keeping  house  for  her,  until  Janu- 
ary, 1910,  when  he  moved  back  to  the  Horton  ranch  to  re- 
side with  his  wife.  Thereafter  Mrs.  Olds  resided  alone 
upon  the  Olds  place  until  the  1st  of  August,  1913,  at  which 
time  Thorington,  with  his  wife  and  family,  moved  on  to  the 
Olds  place,  and  jointly  occupied  the  dwelling  thereon  with 
Mrs.  Olds.  Thorington  died  on  November  2d  of  the  same 
year,  after  which  Mrs.  Olds  and  the  Thorington  family  con- 
tinued to  occupy  the  Olds  dwelling  until  the  death  of  Mrs. 
Olds,  which  occurred  January  17,  1914.  and  since  then 
Thorington 's  widow  and  children  have  occupied  said  prem- 
ises and  dwelling. 
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Three  main  issues  were  prcsontcd  by  the  pleadings,  viz.: 
The  validity  of  plaintiff's  title,  the  right  of  defendants  to 
reform  the  deed  executed  by  David  Olds  to  Thorington  in 
1894,  and  defendants'  asserted  title  by  prescription. 

The  foundation  of  plaintiff's  title  is  the  homestead  de- 
clared by  David  Olds  in  1881.  If,  as  contended  by  appel- 
lants, the  homestead  is  void,  title  to  said  property  was 
vested  in  Thorington  by  the  deed  executed  by  Olds  in  1894, 
for  the  reason  that,  in  the  absence  of  a  valid  homestead. 
Olds  possessed  the  power,  under  the  provisions  of  section 
172  of  the  Civil  Code,  as  that  section  existed  at  the  time  of 
this  transaction,  to  dispose  of  the  community  property, 
other  than  by  testamentary  disposition,  the  same  as  he  would 
if  it  were  his  separate  estate.  If,  however,  said  homestead 
is  valid,  said  deed  is  inoperative,  and  the  question  of 
whether  or  not  plaintiff's  title,  acquired  under  said  home- 
stead, has  been  defeated  by  the  asserted  prescriptive  title 
of  defendants,  becomes  necessary  for  determination.  The 
matter  of  the  reformation  of  said  deed  becomes  material 
only  in  the  event  that  defendants'  title  is  found  to  depend 
upon  said  deed. 

The  trial  court  found  specifically  on  all  of  the  issues  of 
fact  presented  by  the  pleadings,  from  which  it  evidently 
concluded  that  said  homestead  was  valid,  and  that  defend- 
ants'  title  by  prescription  had  not  been  established,  although 
in  its  conclusions  of  law  and  in  its  judgment  neither  of 
those  matters  were  specifically  determined.  It  found  that 
the  description  in  the  Thorington  deed  was  intended  to 
cover  the  premises  in  question,  but  it  declined  to  grant  re- 
lief toward  the  reformation  of  said  deed,  upon  the  ground 
that  even  if  reformed  said  deed  **  would  still  be  inoperative 
to  pass  or  convey  his  title  to  the  lands  and  premises"  in 
question,  and  as  to  defendants'  prescriptive  title  it  found 
that  the  possession  of  said  premises  by  Thorington  was  a 
joint  possession  with  that  of  Olds  and  his  wife,  and  was 
not  an  exclusive,  hostile,  and  adverse  one,  and  that  the  only 
exclusive  possession  by  the  Thoringtons  had  been  since  the 
death  of  Mrs.  Olds,  which  occurred  January  17,  1914.  The 
court's  conclusions  of  law  and  its  judgment  were,  in  effect, 
that  by  reason  of  said  mortgage  and  deed  Thorington  and 
his  successors  became  mortgagees  in  possession,  and  that 
plaintiff's  title  should  not  be  quieted  until  said  mortgage  i« 
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paid.  The  judgment,  which  follows  strictly  the  conclusions 
of  law,  decrees  that  the  defendants  and  cross-complainanta 
are  entitled  to  retain  po8.«ession  of  said  premises  until  plain- 
tiff pays  to  defendants  and  cross-complainants  the  sum  of 
$3,297.50,  the  amount  found  by  the  court  to  be  due  on  said 
mortgage  from  Olds  and  his  wife  to  Thorington,  and  that 
upon  the  payment  of  said  sum  said  debt  will  have  been  fully 
paid,  and  plaintiff  will  thereafter  be  the  owner  in  fee  simple 
of  said  premises,  subject  only  to  the  administration  of  the 
estate  of  Martha  D.  Olds,  deceased,  and  that  upon  the  pay- 
ment of  said  sum  plaintiff  will  be  entitled  to  a  decree  quietr 
ing  his  title  to  said  premises. 

[1]  Preliminary  to  the  main  questions  presented  by  the 
appeal,  respondent  contends  that  the  appeal  should  be  dis- 
missed upon  the  ground  that  said  judgment  is  interlocutory 
in  its  character  and  not  final.  We  are  of  the  opinion  that 
the  point  is  not  well  taken.  The  form  of  judgment  is  one 
falling  within  the  rule  stated  in  Zappettini  v.  Buckles,  167 
Cal.  27,  [138  Pac.  696],  in  which  it  is  held  that  if  after  a 
decree  has  been  entered  no  further  proceedings  can  come 
before  the  court,  except  such  as  are  necessary  to  carry  the 
decree  into  effect,  the  decree  is  final.  Under  the  provisions 
of  the  judgment  in  this  action  no  further  judicial  action  on 
the  part  of  the  court  is  necessary  to  a  final  determination  of 
the  rights  of  the  parties.  The  amount  to  be  paid  by  plain- 
tiff before  he  is  entitled  to  relief  has  been  definitely  fixed 
and  determined  by  the  court,  and  upon  said  payment  plain- 
tiff ipso  facto  becomes  entitled  to  a  decree  quieting  his  title. 
Nothing  remains  to  be  done  by  the  court  except  to  carry  the 
decree  into  effect,  which,  as  we  have  seen,  does  not  render 
the  decree  interlocutory  in  its  character.  We  do  not  con- 
sider the  ease  of  Krotzer  v.  Clark,  178  Cal.  736,  [174  Pac. 
657],  relied  upon  by  respondent,  in  point,  for  the  reason 
that  the  decree  in  that  case  was  apparently  rendered  and 
intended  by  the  court  as  an  interlocutory  decree.  Further- 
more, the  entry  of  the  final  decree  in  that  case  depended 
upon  the  tender  of  a  deed  and  a  certificate  of  title  showing 
the  names  and  widths  of  all  streets  and  roads  touching  the 
property,  which,  if  tendered,  may  have  given  rise  to  further 
questions  for  judicial  determination  as  to  the  sufficiency  of 
said  deed  and  certificate.  The  other  authorities  cited  by 
respondent  {Bateman  v.  Oits,  17  N.  M.  619,  [133  Pac  969] ; 
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Elliott  on  Appellate  Procedure,  sec.  83;  Freeman  on  Judg- 
ments, 4th  ed.,  sees.  29,  34)  are  not  in  conflict  with  the  views 
expressed  in  Zappettini  v.  Buckles,  supra. 

[2]  The  first  question  presented  on  the  merits  of  the 
appeal  is  the  one  relating  to  the  validity  of  the  homestead. 
If  the  homestead  is  void  plaintiff  has  no  title  upon  which  to 
base  his  action.  Several  objections  are  urged  against  its 
validity,  the  most  important  of  which  is  that  the  declaration 
contains  no  statement  that  the  person  who  makes  it  is  resid- 
ing on  the  premises  claimed  as  a  homestead.  A  copy  of  the 
declaration  of  homestead  is  as  follows: 

'*Know  all  men  by  these  presents,  that  I,  David  Olds,  of 
Round  Valley,  county  of  Inyo,  state  of  California,  a  married 
man  and  the  head  of  a  family,  residing  with  my  family  on 
the  northwest  one  quarter  section  twenty-eight,  township  six 
south,  range  thirty-one  east,  do  hereby  declare  my  intention 
to  clsLiM  as  a  homestead  the  N.  W.  y^  Sec.  28,  T.  6  S., 
R.  31  £.,  less  32  feet  in  width  off  the  east  side  of  said  sec- 
tion conveyed  to  William  Horton  and  less  31  rods  wide  off 
the  west  side  of  said  section  conveyed  to  W.  R.  Thorington, 
and  the  actual  cash  value  I  estimate  at  three  thousand 
dollars. 

*'In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this,  the  10th  day  of  August,  A.  D.  1881. 

''Davto  Olds.     (Seal)" 

It  will  be  observed  that  the  declarant  declares  that  he 
resides  on  the  northwest  quarter  of  section  28,  which,  ac- 
cording to  the  description  immediately  following  in  the 
homestead,  consists  of  three  distinct  parcels  of  land,  two  of 
which  the  declarant  does  not  own.  He  fails  to  specify,  how- 
ever, on  which  of  those  three  parcels  he  was  then  residing. 
In  other  words,  it  cannot  be  determined  from  the  declara- 
tion whether  the  declarant  was  then  residing  on  the  thirty- 
two  foot  strip  on  the  east  side  of  said  quarter-section,  or 
on  the  thirty-one  rod  strip,  on  the  west  side  of  said  quarter 
section,  or  on  the  mid  parcel  which  he  afterward  attempts 
to  select  as  a  homestead.  We  are  of  the  opinion  that  such 
omission  is  fatal. 

Section  1263  of  the  Civil  Code,  as  it  read  at  the  time  of 
the  filing  of  this  declaration,  required  that  a  declaration  of 
homestead  must  contain  a  statement  **that  the  person  mak- 
ing it  is  residing  on  the  premises   and   claims  them  as  a 
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homestead."  If  the  Btatement  of  residence,  or  any  of  the 
other  statements  required  to  be  made  by  said  section,  is 
omitted  the  homestead  is  void.  It  was  said  in  Jones  v. 
Ounn,  149  Cal.  687,  [87  Pac.  577] :  "While  it  is  true  that 
homestead  and  exemption  laws  are  remedial  and,  generally, 
must  be  liberally  construed  in  order  to  effect  the  purposes 
intended  thereby,  yet  it  is  equally  true  that  homesteads  and 
homestead  exemptions  are  tbe  creatures  of  statute,  and  that 
the  failure  to  comply  with  any  statutory  requirement  essen- 
tial to  a  valid  declaration  of  homestead  cannot  be  supplied 
by  liberal  construction.  Indeed,  the  supreme  court  of  this 
state  has  generally  held  that  homestead  claimants  must  quite 
strictly  comply  with  the  statutory  requirements  as  (for- 
merly) to  wife's  acknowledgment  {Beck  v.  Soward,  76  Cal. 
530,  [18  Pac  650] ) ;  as  to  head  of  family  {Reed  v.  Engle- 
hart-Davidson  etc,  Co.,  126  Cal.  527,  [77  Am.  St.  Rep.  206,  58 
Pac.  1063] ) ;  as  to  residence  on  premises  {Boreham  v.  Byrne, 
83  CaL  27,  [23  Pac.  213]);  as  to  statement  of  husband's 
failure  to  make  declaration  (Cunha  v.  Hughes,  122  Cal.  113, 
[68  Am.  St.  Rep.  27,  54  Pac.  535] );  and  as  to  estimate  of 
tike  actual  cash  value  of  the  premises,  etc.  {Tappendorff  v. 
Moranda,  134  Cal.  421,  [66  Pac.  491]).'* 

And  in  Tappendorff  v.  Moranda,  134  Cal.  419,  [66  Pac. 
491] :  "The  right  to  a  homestead  and  to  enjoy  the  privileges 
and  immunities  incident  thereto  is  purely  of  statutory  crea- 
tion, and  exists  only  upon  a  compliance  with  the  require- 
ments of  the  statute.  What  the  statute  has  specifically  pre- 
scribed as  a  requisite  for  impressing  the  incidents  of  a 
homestead  upon  a  tract  of  land  is  mandatory  and  cannot  be 
dispensed  with." 

In  Boreham  v.  Byrne,  83  Cal.  23,  [23  Pac.  212],  it  was  held 
that  where  the  declarant  stated  that  he  was  "in  possession" 
of  certain  described  premises  which  he  claimed  as  a  home- 
stead it  was  not  the  equivalent  of  the  required  statement  of 
residence.  It  was  there  said:  ** Nothing  could  make  the 
premises  a  valid  protected  homestead  without  such  a  decla- 
ration as  the  statute  required.  Actual  residence  on  the  land 
would  not  so  make  it,  in  the  absence  of  a  sufficient  declara- 
tion. A  declaration  sufficient  in  form  without  residence, 
and  residence  without  a  sufficient  declaration,  are  alike  in- 
sufficient to  constitute  a  homestead." 
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The  case  of  Harris  v.  Duarie,  141  Cal.  497,  [70  Pac.  298, 
75  Pac.  58],  was  one  in  which  it  was  shown  that  a  parcel  of 
land  on  which  the  declarant  resided  was  not  the  one  de- 
scribed in  the  declaration,  and  the  court  held  the  error  to 
be  fatal,  saying:  ''A  declaration  of  homestead  must  contain 
a  description  of  the  premises  claimed  and  a  statement  that 
the  person  making  it  is  residing  on  the  premises  described.'* 

Respondent  endeavors  to  sustain  the  homestead  by  invok- 
ing the  doctrine  of  liberal  construction,  as  stated  in  South- 
wick  V.  Davis,  78  Cal.  504,  [21  Pac.  121]  and  in  Schuyler  v. 
Broughion,  76  Cal.  524,  [18  Pac.  436].  But  the  facts  of 
those  eases  are  quite  dissimilar  to  the  facts  of  the  case  at 
bar.  In  both  of  those  cases  the  question  of  the  statement  of 
value  was  involved.  In  the  former  case  it  was  stated  in  the 
declaration  that  the  value  **does  not  exceed  five  thousand 
dollars,"  and  in  the  latter  case  the  statement  was,  **We  do 
not  place  the  value  of  said  land  at  a  sum  not  to  exceed 
one  thousand  sir  hundred  dollars."  In  both  cases  it  was 
held  that  the  words  used  were  sufl5ciently  definite  to  convey 
an  expression  of  an  opinion  of  value. 

[3]  Respondent  further  contends  for  the  application  of 
the  rule  that  ambiguity  or  obscurity  in  a  written  instrument 
may  be  removed  by  extrinsic  evidence,  from  which  he  argues 
that  since  the  evidence  shows  that  the  dwelling  was  located 
on  the  mid  parcel  the  defect  in  the  declaration  is  cured.  The 
established  rule  is,  however,  that  the  right  of  a  claimant  to 
select  a  homestead  and  impress  upon  it  an  exemption  from 
forced  sale  must  appear  upon  the  face  of  the  declaration,  and 
its  omission  cannot  be  supplied  by  extraneous  evidence. 
(Reed  v.  Etiglehari-Davidson  Co,,  supra;  Boreham  v.  Byrne, 
supra.) 

In  the  light  of  the  authorities  above  cited,  the  homestead  in 
question  must  be  held  to  be  void,  upon  the  ground  that  said 
declaration  contained  no  statement  that  the  declarant  re- 
sided on  the  premises  which  he  claimed  as  a  homestead. 
That  being  so,  the  deed  from  David  Olds  to  Thorington  be- 
came an  operative  conveyance  and  vested  title  in  Thorington, 
and  the  determination  of  the  question  of  the  defendants' 
prescriptive  title  becomes  unnecessary. 

Judgment  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  1,  1920. 

All  the  Justices,  except  Olney,  J.,  concurred. 


[Civ.    No.    3352.    First   Appellate    District,   Division   Two. — May    3, 

1920.] 

ETHEL  KEEPERS  PATTERSON,  Respondent,  v.  MON- 
NIE  BLACKBURN,  Appellant. 

[1]  Pleadikg— Fraud — Unverified  Answer  to  Verified  Complaint — 
Admissions. — In  an  action  by  a  wife  against  her  husband  and  an- 
other to  recover  certain  real  property  which  the  defendant  hus- 
band by  fraudulent  practices  induced  plaintiff  to  convey  to  him 
and  which  he  in  turn  conveyed  to  his  codefendant,  who,  it  is 
alleged,  was  not  a  bona  fide  purchaser  without  notice,  if  the  com- 
plaint is  verified,  an  unverified  answer  by  the  defendant  husband 
constitutes  an  admission  on  his  part  of  the  fraud  practiced  by 
him  upon  plaintiff. 

[2]  Appeal — Notice  of— Error  in  Date— Party  Bbsponsible— Er- 
FEOT  OF. — Where  the  prevailing  party,  in  giving  notice  of  decision 
and  entry  of  judgment,  makes  an  erroneous  statement  as  to  the 
date,  and  the  adverse  party,  in  giving  notice  of  appeal,  states  that 
he  appeals  from  a  judgment  entered  on  that  date,  the  prevailing 
party  will  not  be  heard  to  urge  that  such  notice  of  appeal  is  in- 
effectual. 

[3]  Husband  and  Wife — Confidential  Belationship— Breach  of — 
Fraud. — The  least  overreaching  or  misrepresentation  by  a  husband 
through  which  he  gains  the  property  of  his  wife  is  a  violation  of 
the  highly  confidential  relationship  which  it  is  the  policy  of  the 
law  to  uphold,  and  is,  therefore,  fraudulent. 

[4]  Id.— Knowledge  of  Wrongs  of  Husband— Bbliance  upon  Prom- 
ises TO  DO  Bight — Foregoing  of  Legal  Bemedies — Batipication 
OF  Fraud. — Neither  the  fact  that  the  wife,  after  knowledge  of  the 
fraud  practiced  upon  her  by  her  husband  by  reason  of  which  she 
was  induced  to  convey  certain  property  to  him,  accepted  his  im- 
portunities to  forego  her  legal  remedies  and  quitclaimed  the  prop- 
erty to  him,  relying  upon  his  renewed  promises  to  sever  his  meretri- 
cious relations  with  another,  which  promises  he  did  not  keep,  nor 
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the  fact  that  in  a  subsequent  action  for  divorce  she  failed  to  de- 
scribe  the  property  in  question,  constituted  a  ratification  of  the 
original  fraud  of  the  husband,  as  against  his  paramour  who  was 
a  party  to  such  fraud  nnd  to  whom  ho  had  conveyed  the  property. 
[5]  Id. — Advancements  by  Paramoue  to  Hitsband — Dutt  of  Wife  to 
Repay — Equity* — A  court  of  equity,  on  determining  that  an  un- 
faithful husband  had  defrauded  his  wife  of  her  property  and  trans- 
ferred it  to  his  partner  in  the  entire  wrong  is  not  required  to  com- 
pel the  wife  to  adjust  the  money  arrangements  between  those  who 
wronged  her  as  a  condition  of  the  return  of  her  own  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Prederiek  W.  Houser,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Abrahams,  P.  B.  D*Orr,  Claude  B.  Morton  and 
Frank  G.  Tyrrell  for  Appellant 

B.  P.  Jennings  for  Respondent 

BRITTAIN,  J. — One  of  the  defendants  only  appeals  from 
the  judgment,  by  which  it  was  decreed  that  the  plaintiff 
owned  two  pieces  of  property  in  Los  Angeles,  with  a  direc- 
tion that  conveyance  should  be  executed  by  each  of  the  two 
defendants  of  the  properties  to  the  plaintiff.  Judgment 
followed  the  trial  in  which  an  advisory  jury  was  impaneled 
to  try  the  principal  issues  presented  by  the  pleadings. 

The  plaintiff  sued  her  husband  and  the  appellant,  alleging 
that  she  was  the  owner  of  the  properties  designated,  respec- 
tively, "the  apartment  house"  and  *'the  bungalow"  proper- 
ties, which,  by  the  fraudulent  practices  of  her  husband,  she 
had  been  induced  to  convey  to  him  and  which  he  in  turn 
conveyed  to  the  appellant,  who,  it  was  alleged,  was  not  a 
bona  fide  purchaser  without  notice.  [1]  The  complaint 
was  verified.  The  husband's  answer  was  not  verified,  and, 
therefore,  under  the  law,  it  constituted  an  admission  on  his 
part  of  the  fraud  practiced  by  him  upon  his  wife.  His  co- 
defendant,  the  appellant,  answered,  setting  up  ownership  of 
the  properties  in  herself  and  denying  substantially  all  the 
facts  upon  which  the  plaintiff  relied  for  recovery.  As  to 
each  of  the  properties  specific  interrogatories  were  sub- 
mitted to  the  advisory  jury,  which  returned  a  verdict  in 
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favor  of  the  plaintiff  and  determined,  in  the  first  instance 
as  a  matter  of  fact,  that  the  appellant  was  not  a  hona  fide 
purchaser  for  value.  [2]  On  return  of  the  verdict,  on 
March  26,  1918,  the  clerk  made  a  minute  entry  of  what 
purported  to  be  a  judgment,  such  as  would  have  been  en- 
tered had  the  case  been  one  at  common  law.  This  purported 
judgment  was  formally  entered  March  30,  1918.  On  March 
28,  1918,  judgment  and  decree  was  signed  by  the  judge 
who  presided  at  the  trial,  reciting  that  he  adopted  the  find- 
ings of  the  jury.  It  was  formsdly  entered  April  4,  1918. 
On  April  5,  1918,  the  attorney  for  the  plaintiff  served  upon 
the  attorneys  for  the  appellant  a  notice  that  "on  March  30, 
1918,  the  verdict  of  the  jury  and  judgment  thereon  and 
judgment  and  decree  in  favor  of  the  plaintiff  was  entered 
by  the  clerk  of  the  court.**  Motion  for  new  trial  on  the 
part  of  Monnie  Blackburn  was  denied,  and  notice  of  appeal 
was  filed.  The  notice  of  appeal,  entitled  in  the  cause,  stated 
that  Monnie  Blackburn  appealed  ''from  the  judgment  here- 
tofore entered  herein  on  the  thirtieth  day  of  March,  1918, 
and  the  whole  thereof." 

On  behalf  of  the  respondent  it  is  urged  that  because  the 
first  entry  by  the  clerk  was  premature  and  without  author- 
ity, the  notice  of  appeal  was  ineffectual.  (Vallejo  &  North- 
ern R.  B,  Co.  V.  Reed  Orchard  Co,,  169  Cal.  545,  [147  Pac. 
238].)  The  clerk's  minute  entry  of  March  26th,  entered  on 
March  30th,  was  not  a  judgment  The  only  judgment  was 
that  rendered  on  March  28th  and  entered  on  April  4,  1918. 
The  addition  of  the  date  in  the  notice  of  appeal  in  describing 
the  only  judgment  in  the  case  must  be  disregarded  in  view 
of  the  notice  of  entry  of  judgment  served  by  the  attorney 
for  the  respondent.  A  highly  technical  contention,  based 
on  an  erroneous  statement  made  in  the  first  instance  by 
counsel  making  the  technical  contention,  should  not  be  made 
the  basis  of  a  refusal  to  consider  an  appeal  otherwise  prop- 
erly presented  on  the  merits. 

The  plaintiff  and  her  husband,  at  the  time  of  the  trial, 
had  been  married  eighteen  years.  There  was  one  child,  a 
daughter  aged  four.  They  came  to  California  from  their 
former  home  in  1915.  The  plaintiff  was  a  woman  of  con- 
siderable moans  with  which  she  purchased  property  in  south- 
em  California,  including  the  two  properties  in  suit,  and, 
confiding  in  the  rectitude  of  her  husband,  she  caused  the 
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deeds  to  be  taken  in  his  name.  Some  time  in  1916  they  be- 
came acquainted  with  the  appellant  and  shortly  thereafter 
a  meretricious  relationship  arose  between  the  husband  and 
Monnie  Blackburn.  In  the  latter  part  of  January,  1917, 
because  of  this  condition  of  affairs,  the  plaintiff  sued  her 
husband  to  recover  her  separate  property.  Upon  the 
promise  that  he  would  sever  his  relationship  with  the  appel- 
lant and  comport  himself  as  he  should  as  the  husband  of 
the  plaintiff  and  the  father  of  their  child,  he  induced  his 
wife  to  dismiss  the  suit,  and  to  evidence  his  good  faith  he 
deeded  to  her  all  her  property.  Shortly  thereafter  he  rep- 
resented to  her  that  he  had  severed  his  connection  with  the 
appellant,  and  promising  her  that  he  would  have  no  more 
to  do  with  the  appellant,  he  importuned  the  plaintiff  to 
place  in  his  name  some  of  her  property,  stating  that  he 
thought  he  was  entitled  to  something  and  did  not  want  to 
feel  like  a  beggar.  Relying  upon  his  representations,  which 
the  plaintiff  alleged  were  made  without  any  intention  on  his 
part  to  fulfill  them,  she  reconveyed  to  him  the  two  parcels  in- 
volved in  this  suit.  The  meretricious  relationship  between 
himself  and  Monnie  Blackburn  was  either  continued  or  im- 
mediately resumed.  [3]  Regardless  of  the  admission  of 
the  husband  of  the  allegations  of  fraud  made  by  his  wife, 
the  least  overreaching  or  misrepresentation  by  a  husband 
through  which  he  gains  the  property  of  his  wife  is  a  viola- 
tion of  the  highly  confidential  relationship  which  it  is  the 
policy  of  the  law  to  uphold,  and  is,  therefore,  fraudulent. 
(Civ.  Code,  sees.  2217,  2219;  White  v.  Warren,  120  Cal.  327, 
[49  Pac.  129,  52  Pac.  723] ;  Jones  v.  Jones,  140  Cal.  587, 
[74  Pac.  143].) 

[4]  In  April,  1917,  the  plaintiff  again  sued  her  husband 
for  the  recovery  of  the  two  properties,  the  complaint 
being  based  on  a  charge  of  his  fraudulent  misrepresenta- 
tions. Again  he  represented  that  he  had  entirely  given  up 
Monnie  Blackburn,  and  promised  that  if  his  wife  would 
let  the  two  properties  remain  in  his  name,  he  would  have 
nothing  more  to  do  with  the  appellant,  but  would  conduct 
himself  as  a  husband  and  father  should.  Although  she  was 
advised  by  her  attorney  not  to  dismiss  the  action,  because, 
as  she  said,  she  then  "loved  him  and  still  loved  him,"  she 
caused  the  suit  to  be  dismissed  and  a  few  days  later  at 
his  request  she  executed  a  quitclaim  deed  covering  the  same 
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two  parcels  of  land  to  him.  Prior  to  this  time  they  had 
discussed  the  improvement  of  these  two  properties.  It  was 
understood  between  them  that  the  property  should  be  mort- 
gaged for  that  purpose.  He  represented  that  he  could  not 
secure  the  mortgage  without  her  joining,  and,  no  doubt,  for 
the  same  reason  that  operated  upon  her  to  convey  the  two 
properties  to  her  husband,  she  executed  to  him  a  quitclaim 
deed.  He  was  thereupon  enabled  to  mortgage  the  two 
properties  for  the  purpose  they  had  agreed  upon,  and  the 
improvements  were  made.  There  is  no  question  presented 
as  to  the  rights  of  the  mortgagees.  As  between  husband 
and  wife  the  same  confidential  relationship  existed,  and  his 
admission  of  all  the  facts  alleged  by  the  plaintiff  carries  with 
it  the  admission  that  every  act  done  by  him  pursuant  to  the 
scheme  of  fraud  was  tainted  by  the  original  fraud.  On  be- 
half of  the  appellant,  it  is  claimed  that  the  quitclaim  con- 
stituted a  ratification  on  the  part  of  the  wife  because  it  was 
made  by  her  after  her  knowledge  that  the  husband  had  not 
in  fact  performed  his  promise  made  at  the  time  of  the 
original  deeds  to  sever  his  immoral  and  unlawful  relationship 
with  the  appellant.  If  there  is  evidence  to  support  the  find- 
ing of  the  jury  adopted  by  the  court  that  the  appellant  was 
fully  informed  in  regard  to  all  the  facts,  she  is  bound  by  the 
same  rule  of  law  which  binds  the  husband. 

About  November  1,  1917,  the  plaintiff  sued  her  husband 
for  divorce.  In  her  complaint  she  described  the  properties 
standing  in  her  own  name  and  did  not  describe  the  proper- 
ties involved  in  this  action.  It  is  claimed  that  this  also 
amounted  to  a  ratification  of  the  deed  fraudulently  procured 
from  her  by  her  husband.  As  against  a  party  to  the  fraud 
this  was  not  a  ratification,  and  while  an  argument  is  made 
in  the  appellant's  opening  brief  on  the  ground  of  estoppel, 
counsel  for  the  appellant  abandoned  that  ground  in  their 
closing  brief,  and  it  need  not  be  considered.  During  Christ- 
mas week  of  1917,  the  plaintiff  and  her  husband  had  a  con- 
versation in  which  she  told  him  that  if  she  thought  he  was 
going  to  lose  the  properties,  she  would  step  in  and  save 
them,  presumably  by  buying  the  encumbrances,  because  he 
had  promised  that  their  child  should  have  the  property  and 
that  he  would  make  a  will  in  favor  of  the  child.  He  then 
told  her  he  would  do  everj-thing  he  could  to  make  the  prop- 
erty a  success  and  that  their  child  was  to  get  it.     Almost 
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coincidentally  with  this  conversation  the  two  defendants 
went  to  Venice,  near  Los  Angeles,  and  took  up  their  resi- 
dence in  an  apartment  house,  where  the  husband  adopted 
an  assumed  name  and  the  appellant  passed  as  his  wife. 
On  January  4,  1918,  they  were  arrested,  and  the  husband 
was  confined  in  the  city  jail  in  Venice.  On  January  7, 
1918,  while  he  was  still  in  jail  the  husband  executed  a  deed 
of  the  apartment  house  property  to  the  appellant.  The 
present  suit  was  commenced  on  January  9,  1918,  and  lis 
pendens  was  filed.  On  January  10,  1918,  the  husband  con- 
veyed to  the  appellant  the  bungalow  property.  At  the  time 
of  the  transfer  of  the  properties  the  apartment  house  was  en- 
cumbered by  a  first  mortgage  of  over  $17,000,  a  second  deed 
of  trust  of  nearly  $4,000,  with  interest  and  lienable  claims 
for  materials  of  about  $1,100,  and  the  bungalow  property 
was  encumbered  by  a  first  mortgage  for  $2,400  and  other  in- 
debtedness of  $240.  The  appellant  claims  that  she  had  ad- 
vanced the  husband  certain  small  sums  of  money,  that  she 
had  actually  paid  to  him  ten  dollars  at  the  time  of  the  trans- 
fer of  the  apartment  house  property,  and  as  a  further  con- 
sideration she  undertook  to  procure  bail  to  have  him  released 
from  the  jail.  It  is  practically  conceded  that  she  had  ac- 
tual, as  well  as  constructive,  notice  of  the  claims  of  the 
plaintiff  before  the  execution  of  the  deed  of  the  bungalow 
property,  and  the  evidence  is  conflicting  as  to  her  knowledge 
of  the  various  transactions  which  have  been  recited.  It  is 
claimed  by  the  appellant  that  there  is  no  evidence  of  her 
knowledge,  but  there  is  suflBcient  evidence  of  facts  to  warrant 
the  deduction  drawn  by  the  jury  and  adopted  by  the  trial 
50urt  that  the  appellant  was  very  fully  informed  in  regard 
to  the  dealings  between  the  plaintiff  and  her  husband. 

From  the  frank,  if  not  bold,  statement  of  facts  contained 
in  the  appellant's  brief,  which  for  the  most  part  furnishes 
the  basis  for  the  recitals  made  above,  it  clearly  appears  that 
the  fraud  of  the  husband  was  the  cause  of  the  original  deeds 
being  made  to  him.  When  he  repeatedly  importuned  his 
wife  to  forego  her  legal  remedies  and  made  renewed  prom- 
ises, which  he  as  repeatedly  violated,  it  would  amount  to  a 
judicial  sanction  of  gross  fraud  on  the  part  of  the  hus- 
band to  hold  that  because  his  wife  loved  and  trusted  him 
more  than  he  deserved  to  be  trusted,  she  should  be  held  to 
have  ratified  his  wrong  when  in  his  final  disregard  of  every 
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role  of  honorable  living  he  80  pablicly  comported  himself 
with  the  beneficiary  of  his  fraad  as  to  bring  about  the  arrest 
of  himself  and  his  paramour  and  his  own  incarceration. 

[6]  It  is  contended  on  behalf  of  the  appellant  that  the 
plaintiff  did  not  offer  to  do  equity  in  her  complaint,  and  the 
court  should  at  least  have  required  the  plaintiff  to  pay  to 
the  appellant  the  moneys  which  the  appellant  advanced  to 
the  plaintiff's  husband.  In  other  words,  that  a  court  of 
equity,  determining  on  the  admission  of  an  unfaithful  hus- 
band that  he  had  defrauded  his  wife  of  her  property  and 
had  transferred  it  to  his  partner  in  the  entire  wrong,  should, 
as  a  condition  for  the  return  of  her  own  property  to  the 
wife,  compel  her  to  adjust  the  money  arrangements  between 
those  who  had  wronged  her.  This  court  knows  of  no  rule 
of  equity  which  requires  any  such  adjudication. 

Upon  an  examination  of  the  entire  record,  this  court  is  of 
the  opinion  that  there  was  no  reversible  error  committed  by 
the  trial  court,  and  that  there  was  suflScient  evidence  to  sup- 
port the  judgment.  There  was  no  miscarriage  of  justice 
within  the  meaning  of  section  4^4  of  article  VI  of  the  con- 
stitution. 

The  judgment  is  affirmed 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  1,  1920. 

All  the  Justices  concurred. 


[Crim.    No.   911.    First   Appellate    District,   Division    Two.— May   6, 

1920.] 

In  the  Matter  of  the  Application  of  RUSSELL  SANDERS 

for  a  Writ  of  Habeas  Corpus. 
[1]  Criminal  Law — Violation  of  Parole — Forfeiturb  of  Credits-^ 
Powers  of  Prison  Directors. — Where  a  prisoner,  while  on  parole, 
commits  a  second  crime,  the  state  board  of  prison  directors  has 
the  power  to  forfeit  not  only  his  credits  for  good  conduct  which 
haye  already  been  earned  on  his  first  sentence  but  also  such  credits 
•a  might  thereafter  be  earned  by  him  on  said  sentence. 
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APPLICATION  for  a  Writ  of  Habeas  Corpus  to  secure 
the  release  of  a  prisoner  held  in  the  state  penitentiary. 
Writ  denied. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

Bussell  Sanders,  in  pro.  per.,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan^ 
Deputy  Attorney-General,  for  Respondent. 

LANGDON,  P.  J. — The  petitioner  applied  for  a  writ  of 
kabeas  corpus,  alleging  that  he  was  illegally  restrained  of 
his  liberty  by  the  warden  of  the  state  penitentiary.  Upon 
the  hearing,  it  appeared  that  the  petitioner,  as  prisoner  No. 
30164,  was  received  at  San  Quentin  prison,  December  21, 
1916,  from  Los  Angeles  County,  for  the  crime  of  forgery, 
under  sentence  to  serve  a  term  of  four  years  and  six  months. 
On  this  term  he  was  allowed  the  credits  provided  for  under 
section  1588  of  the  Penal  Code,  and  the  allowance  of  said 
credits  reduced  the  term  to  a  net  sentence  of  three  years, 
three  months,  and  fifteen  days,  entitling  him  to  discharge 
under  that  judgment  and  commitment  on  April  6,  1920. 
On  that  date,  April  6,  1920,  he  was  discharged  as  convict 
No.  30164,  but  has  since  been  held  in  prison  by  virtue  of 
another  judgment  and  commitment  under  which  he  was  re- 
ceived in  prison  on  April  6,  1913,  as  prisoner  No.  26423 
from  the  county  of  Santa  Barbara,  for  the  crime  of  forgery 
under  the  sentence  of  eight  years.  The  sentence  imposed  in 
Los  Angeles  County  in  1916  was  imposed  to  run  concur- 
rently with  the  first  term,  and  was  imposed  while  the  peti- 
tioner was  on  parole. 

On  June  30,  1916,  the  petitioner,  while  serving  the  eight- 
year  sentence,  was  released  on  parole.  On  December  16, 
1916,  the  state  board  of  prison  directors  ordered  the  parole 
of  the  petitioner  revoked.  Thereafter,  he  was  carried  as  a 
parole  violator  until  he  was  returned  to  the  prison  on  De- 
cember 21,  1916,  at  which  time  he  was  received,  as  before 
stated,  from  Los  Angeles  County  on  a  judgment  of  convic- 
tion of  a  similar  crime. 

On  January  27,  1917,  the  board  of  prison  directors  heard 
charges  preferred  by  the  state   parole  oflScer,  charging  the 

47  0»1.  App.— 24 
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petitioner  with  a  violation  of  his  parole.  The  prisoner  was 
called  before  the  board  and  the  charge  explained  to  him  and 
he  admitted  it  to  be  true.  The  board  of  prison  directors 
thereupon  adopted  a  resolution  ordering  forfeiture  of  all 
credits  earned  or  to  be  earned  by  petitioner  on  the  sentence  he 
was  serving  when  he  was  paroled,  as  a  result  of  which  order, 
petitioner  is  required  to  serve  the  eight-year  sentence  which 
he  began  serving  on  April  6,  1913.  This  eight-year  term, 
with  the  five  days  lost  from  December  16,  1916,  the  day  his 
parole  was  revoked,  until  December  21,  1916,  the  day  he  was 
returned  to  prison,  requires  his  being  held  in  custody  until 
April  11,  1921. 

[1]  The  petitioner's  position  is  that  the  board  of  prison 
directors  had  no  power  to  forfeit  his  credits  for  good  con- 
duct which  had  already  been  earned  on  his  first  sentence 
and  which  would  thereafter  be  earned  by  him  on  said  sen- 
tence, because  of  the  commission  of  the  second  crime  while 
upon  parole.  While  the  petitioner  was  on  parole,  he  was 
constructively  a  prisoner;  he  had  the  civil  status  of  a  pris- 
oner. Section  1588  of  the  Penal  Code  provides  that  *' every 
convict  who  shall  have  no  infraction  of  the  rules  and  regu- 
lations of  the  prison,  or  the  laws  of  the  state  recorded 
against  him  .  .  .  shall  be  allowed  from  his  term"  certaii? 
credits.  Said  section  also  provides  that  **each  convict  shall 
be  entitled  to  these  deductions,  unless  the  board  of  directors 
shall  find  that  for  misconduct  or  other  cause  he  should  not 
receive  them.''  The  section  also  provides  that  '*if  any  pris- 
oner in  any  manner  violate  any  of  the  rules  and  regulations 
of  the  prison,  he  shall  forfeit  all  deductions  of  time  earned 
by  him  for  good  conduct  before  the  commission  of  such 
offense,  or  that  under  this  section  he  may  earn  in  the  future, 
or  shall  forfeit  such  part  of  such  deductions  as  to  the  board 
of  directors  may  seem  just."  The  **ticket-of -leave"  under 
which  the  prisoner  was  released  from  the  prison  set  forth 
the  conditions  which  must  be  observed  by  the  parole  prisoner 
under  penalty  of  being  returned  to  prison.  These  condi- 
tions include,  of  course,  an  observance  of  all  the  laws  of  the 
state.  The  prisoner  violated  a  condition  of  his  parole,  and 
in  doing  so  he  violated  a  prison  regulation.  Having  violated 
a  law  of  the  state  during  the  period  of  his  sentence,  he 
forfeited  his  right  to  the  credits  for  good  conduct. 
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The  minutes  of  the  board  of  prison  directors  show  that 
the  petitioner  was  brought  before  the  board  and  the  charge 
of  forgery  explained  to  him,  which  he  admitted ;  whereupon, 
by  resolution  of  said  board,  his  credits,  past  and  future,  were 
forfeited.  Petitioner  urges  that  he  was  not  charged  with 
evil  intent.  The  crime  itself  implies  an  evil  intent;  the 
two  are  inseparable. 

The  petitioner  argues  that  as  a  matter  of  public  policy, 
section  1588  of  the  Penal  Code  should  be  so  construed  as  to 
give  to  the  board  of  directors  no  power  to  forfeit  credits 
which  might  be  earned  in  the  future,  as  such  a  procedure 
leaves  a  prisoner  without  hope  and  without  incentive  to 
good  conduct.  This  is  indeed  unfortunate;  but  there  are 
numerous  considerations  of  public  policy  connected  with  the 
question — one  of  the  most  important  being  that  paroled 
prisoners  shall  not  violate  their  paroles.  For  the  purpose 
of  accomplishing  this  result,  it  is  desirable  that  the  board 
have  power  to  inflict  such  penalties  as  will  act  as  a  deterrent. 
There  is  no  doubt  that  under  the  powers  given  the  board 
by  section  1588  of  the  Penal  Code,  if  petitioner  had  broken 
a  law  of  the  state  while  actually  confined  in  the  penitentiary, 
the  board  would  have  had  the  power  to  forfeit  his  credits, 
past  and  future,  upon  the  term  he  was  then  serving.  He 
cannot  be  in  a  better  position  by  reason  of  the  fact  that  at 
the  time  of  his  offense  he  was  being  extended  special  privi- 
leges by  the  board  under  its  power  to  parole  prisoners.  The 
writ  is  denied  and  the  prisoner  is  remanded  to  the  custody 
of  the  warden  of  the  state  penitentiary. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 
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[Civ.  No.  3093.     Second   Appellate   District,  Division  One. — May  5, 

1920.] 

J.  C.  WILKINSON,  Respondent,  v.  RALPH  G.  ROHBER 
et  al.,  Appellants. 

[1]  Negligence  —  Automobile  Collision  —  Violation  of  Motor  Ve- 
hicle Act — Efficient  Cause  of  Accident. — In  an  action  to  re- 
cover compensation  for  damage  to  plaintiff's  automobile  as  tlie  re- 
sult of  a  collision  between  it  and  that  of  defendants,  the  act  of 
the  plaintiff  in  "cutting  the  comer"  in  turning  into  an  intersect- 
ing street,  in  violation  of  the  provisions  of  the  Motor  Vehicle 
Act,  will  not  bar  his  recovery,  unless  it  is  made  to  appear  that 
such  negligence  was  a  part  of  the  efficient  cause  of  the  collision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     E.  A.   Luce,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shreve  &  Shreve  and  Ralph  P.  Twombly  for  Appellants. 

Heskett  &  Sample  for  Respondent. 

SHAW,  J. — In  a  collision  between  the  automobile  of 
plaintiff  and  that  of  defendants,  the  car  of  the  former  was 
damaged,  for  the  recovery  of  which  he  brought  this  action 
and  obtained  a  judgment  for  $299,  from  which  defendants 
have  appealed. 

Among  other  defenses  interposed  by  defendants  was  that 
of  contributory  negligence  of  plaintiff,  as  to  which  the  court 
made  an  adverse  finding,  and  the  sole  ground  here  urged  for 
a  reversal  is  that  this  finding  is  not  supported  hj  the 
evidence. 

[1]  It  appears  from  the  evidence  that  plaintiff  was  driv- 
ing his  car  east  on  Bush  Street,  in  the  city  of  San  Diego, 
and,  upon  arriving  at  the  intersection  of  Goldfinch  Street, 
which  runs  north  and  south,  he  turned  into  the  same,  going 
north.  In  making  the  turn  he,  instead  of  going  to  the  right 
of  the  center  of  the  intersection  of  the  two  streets,  as  re- 

1.  Cutting  of  corners  by  automobile,  as  negligence,  note,  • 
A.  L.  B.  321. 
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quired  by  the  Motor  Vehicle  Act,  entered  Goldfinch  Street 
passing  to  the  left  of  said  center,  thus  *' cutting  the  corner." 
At  the  same  time  defendants  were,  on  Goldfinch  Street, 
approaching  from  the  north,  driving  their  car  southerly  on 
the  left-hand  side  of  the  street  at  a  speed  of  some  forty 
miles  per  hour,  all  in  violation  of  the  provisions  of  the 
Motor  Vehicle  Act.  The  collision  of  the  two  cars  occurred 
at  a  point  in  Goldfinch  Street  about  twenty  feet  north  of 
the  north  line  of  Bush  Street  and  on  the  east  side  of  the 
center  of  Goldfinch  Street. 

That  plaintiff  was  guilty  of  negligence  by  reason  of  the 
line  of  travel  followed  in  turning  from  Bush  Street  into 
Goldfinch  Street  may  be  admitted.  But  such  fact  will  not 
bar  his  recovery,  unless  it  be  made  to  appear  that  such  neg- 
ligence was  a  part  of  the  efficient  cause  of  the  collision; 
that  is,  there  must  have  been  a  causal  connection  between 
his  negligence  in  so  doing  and  the  injury  complained  of. 
At  the  time  when  the  collision  occurred,  as  shown  by  the 
record,  plaintiff  was  driving  his  car  upon  the  right-hand 
side  of  the  center  of  the  street,  where  he  was  entitled  to 
travel,  and  the  fact  that  in  reaching  such  position  he  had 
negligently  cut  across  the  corner  of  the  intersecting  street 
was  not  a  contributing  cause  of  the  collision,  but,  as  appears 
from  the  evidence,  wholly  disconnected  therefrom.  Clearly, 
he  was  where  he  had  a  right  to  be  and  where,  but  for  the 
fact  that  defendants  were  on  the  wrong  side  of  the  street 
and  traveling  at  an  unlawful  rate  of  speed,  the  collision 
would  not  have  occurred. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  705.     Second  Appellate  District,  Division   One. — May  5, 

1920.] 

THE  PEOPLE,  Respondent,  v.  A.  R.  MAJORS,  Appellant. 

[1]  Criminal  Law — Burglary — Possession  and  Sale  op  Stolen 
Property — Evidence  op  Guilt. — Although  the  mere  possession,  by 
a  defendant  charged  with  the  commission  of  the  crime  of  burglary, 
of  the  stolen  property  after  the  time  of  the  burglary  may  not  be 
sufficient  to  warrant  his  conviction,  such  possession,  taken  together 
with  his  sale  of  the  property,  under  a  false  name  and  for  a 
grossly  inadequate  price,  in  the  absence  of  any  explanation,  are 
eirenmstances  sufficient  to  sustain  a  verdict  of  conviction. 

[2]  Id. — ^UsE  OP  Memorandum  to  Refresh  Memory — Conversations 
With  Third  Person  in  Defendant's  Presence — Admissible  Evi- 
dence.— In  this  prosecution  of  a  defendant  charged  with  the  com- 
mission of  the  crime  of  burglary,  the  court  did  not  err  in  per- 
mitting a  witness  for  the  prosecution,  to  whom  the  defendant  had 
sold  a  part  of  the  stolen  goods,  to  refresh  his  memory  as  to  dates 
and  other  details  from  a  memorandum  made  by  him  at  or  about 
the  time  when  the  transaction  occurred,  or  in  permitting  such  wit- 
ness to  testify  as  to  conversations  and  transactions  between  him 
and  a  third  person,  in  the  presence  of  the  defendant,  relating  to 
the  purchase  by  him  from  such  third  person  of  certain  articles, 
some  of  which  were  a  part  of  the  loot  of  the  burglary  for  the 
commission  of  which  defendant  was  on  trial 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  R.  Willis,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  W.  Schenck  and  Richard  Kittrelle  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,  and  Thomas  A.  Wood  for  Respondent. 

CONRET,  P.  J. — The  defendant  having  been  convicted  of 
the  crime  of  burglary,  appeals  from  the  judgment,  and  from 
the  order  denying  his  motion  for  a  new  trial. 

1.  Possession  of  stolen  property  as  evidence  of  burglary,  note, 
19  Axin.  Cas.  1281. 

2.  Eecollection  of  past  transnctions  as  aided  by  written  memo- 
randa, notes,  98  Am.  Dec.  619;  3o  Am.  Rep.  56;  8  Ann.  Cas.  210. 


Digitized  by  LjOOQIC 


Ma}',  1920.]  People  v.  Majors.  375 

[1]  Appellant  contends  that  the  evidence  is  insufficient 
to  sustain  the  verdict  in  this,  that  there  is  no  evidence  that 
the  defendant  committed  the  crime.  That  burglary  was 
committed  at  the  time  and  place  alleged,  in  the  house  of 
one  George  B.  Varnura,  is  not  now  disputed.  One  of  the 
articles  stolen  on  that  occasion  was  a  pair  of  binocular 
glasses.  The  burglary  occurred  on  the  eleventh  day  of  Feb- 
ruary, 1919.  One  Levy,  a  jeweler,  testified  that  on  the 
twenty-seventh  day  of  February,  1919,  he  bought  those 
glasses  from  the  defendant,  who  then  and  there  signed  the 
name  B.  F.  Strong  on  a  memorandum  of  the  sale,  in  a  book 
kept  by  Levy.  The  witness  Murphy,  one  of  the  officers  who 
arrested  defendant,  testified  that  when  arrested,  the  defend- 
ant said  that  his  name  was  James  Wilson.  A  handwriting 
expert,  whose  testimony  remains  uncontradicted,  testified 
that  the  signature  B.  F.  Strong,  on  Levy's  book,  was  written 
by  the  same  person  who  signed  another  document,  whereon 
it  was  shown  that  the  defendant  had  signed  the  name  James 
Wilson.  The  sale  made  by  defendant  to  Levy,  of  the  binoc- 
ular glasses  and  other  jewelry  brought  defendant  only  ten 
dollars  for  the  lot.  The  glasses  alone  were  worth  sixty 
dollars.  Conceding  that  mere  possession  by  defendant  of 
the  stolen  property  after  the  time  of  the  burglary  would  not 
be  sufficient  to  warrant  his  conviction,  it  seems  clear  that 
such  possession,  taken  together  with  his  sale  of  the  property, 
under  a  false  name  and  for  a  grossly  inadequate  price,  in 
the  absence  of  any  explanation, — and  none  appears, — ^are 
circumstances  quite  sufficient  to  sustain  the  verdict  (Peo- 
pU  V.  Lang,  142  Cal.  482,  [76  Pac.  232].) 

[2]  It  is  contended  that  the  trial  court  erred  in  permit- 
ting the  witness  Levy  to  testify  from  a  private  record  kept 
by  that  witness,  without  first  compelling  the  prosecution  to 
lay  the  proper  foundation,  and  in  permitting  the  prosecution 
to  prove  by  the  same  witness  certain  conversations  had  with 
and  purchases  made  from  one  Soulard  on  February  26th, 
in  the  presence  of  the  defendant.  The  memorandum  from 
which  Levy  testified  was  shown  to  have  been  made  by  him 
at  about  the  same  time  when  the  transactions  occurred.  He 
testified  principally  from  memory,  but  used  the  memorandum 
to  refresh  his  memory  concerning  dates  and  perhaps  as  to 
some  other  details.  We  think  that  the  court  did  not  err 
either  in  this  matter  or  in  allowing  the  testimony  as  to  con- 
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versations  and  transactions  between  Levy  and  Soulard  in 
the  presence  of  the  defendant.  The  sales  made  by  the  de- 
fendant to  Levy  on  the  twenty-seventh  day  of  February  oc- 
curred in  the  presence  of  Soulard.  On  the  preceding  day 
these  two  men  had  made  the  first  of  their  two  joint  visits 
to  Levy,  and  on  this  first  occasion  certain  articles  of  jewelry 
were  sold  to  Levy  by  Soulard  in  the  presence  of  the  defend- 
ant. Some  of  the  articles  sold  by  Soulard  were  a  part  of 
the  loot  which  had  been  taken  from  the  Varnum  house  on 
February  11th. 

The  remaining  matters  complained  of  by  appellant  are 
that  the  court  erred  in  refusing  to  allow  the  defendant  to 
examine  the  witness  Levy  concerning  a  visit  made  by  the 
defendant  to  Levy's  place  of  business  after  the  defendant 
had  been  charged  with  this  crime;  and  in  permitting  the 
witness  Wood  to  testify  concerning  the  result  of  certain  in- 
vestigations made  by  him  as  to  where  the  defendant  lived. 
In  view  of  the  conclusion  at  which  we  have  arrived  concern- 
ing the  matters  previously  discussed,  it  is  unnecessary  to 
enter  further  into  the  record  concerning  these  two  last 
assignments  of  error.  They  are  not  of  sufiicient  weight  and 
importance  to  affect  the  result  of  the  case,  or  to  enable  us 
to  say  that  there  has  been  any  miscarriage  of  justice. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  1,  1920,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  1,  1920. 

All  the  Justices  concurred. 
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[Civ.    No.    3312.    First   Appellate    District,   Division   One.-— May    8, 

1920.] 

AGNES    WILLIAMSON,    Respondent,    v.    CHARLES    S. 
HARDY,  Appellant. 

[1]  Juries  and  Jueobs — iNTxazsT  of  Jurors  im  Surety  Company — 
Proper  Examination. — Upon  their  voir  dire  it  is  not  error  to  ask 
the  jurors  as  a  bodj  whether  or  not  they  are  the  owners  of  stock 
in  a  given  surety  company. 

[2]  Negugenci — Action  for  Damages— Misconduct  op  Plaintiff's 
Counsel — Record. — On  this  appeal  from  a  judgment  in  favor  of 
the  plaintiff  in  an  action  for  damages  for  personal  injuries,  the 
record  did  not  support  the  contention  of  appellant  that  eounsel 
for  plaintiff  were  guilty  of  misconduct  in  seeking  to  bring  before 
the  jury  the  fact  that  the  action  was  being  defended  by  a  surety 
eompany  which,  though  not  a  party  to  the  action,  was  the  in- 
surer of  appellant  against  claims  for  damages,  the  only  time  coun- 
sel for  plaintiff  referred  to  that  fact  the  court  having  instructed 
the  jury  to  disregard  the  remarks  of  eounsel  for  plaintiff  in  that 
respect. 

[8]  Id. — Personal  Observation  of  Plaintiff  Following  Accident— 
Evidence. — In  this  aetion  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  through  having  slipped  and  fallen  upon  the  floor 
of  the  defendant's  meat  market,  the  court  properly  permitted  wit* 
nesses  who  were  called  by  the  plaintiff  to  testify  as  to  their  obser- 
vation of  her  actions  and  conduct  after  the  date  of  her  injuries 
and  during  a  period  of  a  year  and  half  or  so  thereafter. 

[4]  Id. — Cause  of  Accident— Testimony  of  Plaintiff— Proper  Sub- 
mission to  Jury. — In  such  aetion,  the  plaintiff  having  testified 
positively  that  she  slipped  and  fell  upon  the  floor  of  the  defend- 
ant's meat  market  through  having  stepped  upon  a  piece  of  oiled 
paper  made  slippery  by  the  adhesion  to  it  of  scraps  of  fresh  meat, 
it  was  a  question  for  the  jury  to  determine  whether  or  not  the 
defendant  was  negligent  in  permitting  such  a  substance  to  be  lying 
upon  the  floor  of  his  market  where  customers  were  wont  and  were 
required  to  walk  while  making  their  purchases  therein,  and  the 
court  properly  denied  the  defendant's  request  for  a  directed 
verdict. 

1.  Connection  with  casualty  or  indemnity  eompany  as  disqualification 
of  a  juror  in  an  action  against  one  insured  or  indemnified  by  such 
eompany,  note,  L.  B.  A.  1915A,  153. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    Franklin  J.  Cole,  Judge  presiding.    Aflfirmed, 

The  facts  are  stated  in  the  opinion  of  the  court, 

Duke  Stone  and  Eugene  Daney  for  Appellant. 

Crouch  &  Chambers  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiflp  for  damages  arising  out  of  injuries 
sustained  by  her  through  having  slipped  and  fallen  upon 
the  floor  of  the  defendant's  meat  market  in  the  city  of 
San  Diego,  her  said  fall  having  been  occasioned,  according 
to  plaintiff's  averments,  by  the  slippery  and  unsafe  condi- 
tion of  said  floor. 

The  case  was  tried  before  a  jury,  and  the  first  contention 
of  the  appellant  is  that  during  the  proceedings  for  obtaining 
the  jury,  and  also  upon  several  occasions  during  the  trial  of 
the  cause,  counsel  for  plaintiff  were  guilty  of  misconduct  in 
seeking  to  bring  before  the  jury  the  fact  that  the  action  was 
being  defended  by  a  surety  company  which,  though  not  a 
party  to  the  action,  was  the  insurer  of  the  defendant  against 
claims  for  damages.  As  to  the  alleged  misconduct  of  counsel 
for  the  plaintiff  during  the  process  of  procuring  the  jury  it 
is  conceded  by  counsel  for  the  appellant  that  it  is  not  error 
to  inquire  of  the  jurors  if  they  are  stockholders  or  interested 
in  a  certain  surety  company.  [1]  It  would  seem,  therefore, 
that  the  question  which  was  put  to  the  jurors  as  a  body  to 
the  point  whether  or  not  they  were  **the  owners  of  stock  in 
the  Western  Indemnity  Company,  a  corporation,"  by  coun- 
sel for  the  plaintiff,  cannot,  standing  alone,  be  held  to  fur- 
nish a  basis  for  the  appellant's  claim.  [2]  But  the  ap- 
pellant insists  that  upon  several  occasions  during  the  trial 
counsel  for  plaintiff  persisted  in  making  statements  in  the 
presence  of  the  jury  regarding  the  surety  company  in 
question  which,  taken  in  connection  with  the  question  asked 
upon  their  voir  dire  examination,  showed  a  persistent  intent 
to  impress  the  jury  with  the  fact  that  the  action  was  being 
defended  by  said  surety  company.  Upon  an  examination  of 
the  record  in  this  regard  we  fail  to  find  a  sufficient  basis 
for  this  claim.     It  is  true  that  at  one  time  during  the  trial 
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some  question  arose  with  regard  to  the  production  of  certain 
X-ray  photographs  which  were  in  the  possession  of  the  phy- 
sician of  the  surety  company,  and  this  led  counsel  for  the 
plaintiff  to  refer  to  that  fact ;  but  we  find  in  that  connection 
that  the  court  instructed  the  jury  to  disregard  the  remarks 
of  counsel  for  plaintiff  in  that  respect,  and  we  can  find  no 
reason  in  the  record  for  assuming  that  the  jury  disregarded 
that  instruction.  Nor  do  we  feel  that  plaintiff's  counsel 
were  so  far  guilty  of  willful  misconduct  in  connection  with 
that  episode  as  to  justify  a  reversal  of  the  case. 

[3]  The  appellant's  second  contention  is  that  the  trial 
court  committed  error  in  permitting  several  witnesses  who 
were  called  by  the  plaintiff  to  testify  as  to  their  observation 
of  her  actions  and  conduct  after  the  date  of  her  injuries  and 
during  a  period  of  a  year  and  a  half  or  so  thereafter.  An 
inspection  of  the  record  discloses  that  these  several  witnesses 
merely  testified  to  matters  of  personal  observation,  and  did 
not  undertake  to  testify  as  to  any  conclusions  drawn  by 
them  therefrom  as  to  the  seriousness  of  her  preceding  in- 
juries. It  requires  no  citation  of  authority  to  sustain  the 
view  that  evidence  of  this  kind  is  admissible,  and  that  ob- 
jections thereto  go  not  to  the  admissibility  of  such  evidence 
but  as  to  its  weight;  and  as  to  the  weight  of  such  evidence 
the  jury  was  the  sole  judge. 

[4]  The  appellant's  third  contention  is  that  upon  all  of 
the  evidence  in  the  case  the  court  should  have  granted  the 
defendant's  request  for  a  directed  verdict.  There  is  no 
merit  in  this  contention.  Taking  the  plaintiff's  positive 
testimony  that  she  slipped  and  fell  upon  the  floor  of  the 
defendant's  market  through  having  stepped  upon  a  piece 
of  oiled  paper  made  slippery  by  the  adhesion  to  it  of  scraps 
of  fresh  meat,  it  was  a  question  for  the  jury  to  determine 
whether  or  not  the  defendant  was  negligent  in  permitting 
such  a  substance  to  be  lying  upon  the  floor  of  his  market 
where  customers  were  wont  and  were  required  to  walk  while 
making  their  purchases  therein. 

Finally,  the  appellant  objects  to  the  alleged  error  of  the 
court  in  the  giving  and  refusal  of  certain  instructions.  The 
defendant's  requested  instructions  which  the  court  refused 
to  give  were  those  which  would  have  required  the  jury  to 
bring  a  directed  verdict  in  the  defendant's  favor,  and  as  to 
these,  as  already  stated,  there  was  no  error.    As  to  the  in- 
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structions  which  the  court  gave  upon  the  general  phases  of 
the  case  we  find  that  upon  the  whole  they  are  quite  full  and 
fair,  and  are  not  subject  to  the  criticism  which  the  appellant 
aims  at  particular  and  isolated  portions  of  said  instructions, 
and  hence  that  appellant's  final  contention  in  this  regard  is 
without  merit. 

No  errors  appearing  in  the  record,  the  judgment  is  af- 
firmed 

Waste,  P.  J.,  and  Enight,  J.,  pro  tent.,  eoneurred. 


[Civ.   No.    8293.    Plrgt   Appellate   Diatiict,   Division    Two.— May   6, 

1920.] 

MART  JUDNICK,   Respondent,   v.   ANTONE   JUDNICK 
et  al.,  Appellants. 

[1]  Judgments — Sale  on  Execution — Satisfaction  by  Purchaser — 
Order  Yacatino — Appeal. — A  judgment  in  this  state  cannot  be 
sold  under  execution;  and  an  appeal  will  not  lie  from  an  order  of 
the  superior  court  vacating  a  satisfaction  of  judgment  entered  by 
the  clerk,  based  upon  a  satisfaction  of  judgment  executed  by  the 
purchaser  of  the  judgment  at  an  execution  sale. 

[2]  Id.— Sureties  on  Stay  Bond — Judgment  Against  by  Consent — 
Right  of  Original  Judgment  Debtors  to  Appeal.— Where  the 
judgment  entered  against  the  sureties  on  a  stay  bond  is  in  eifeet 
a  consent  judgment  and,  therefore,  unappealable  by  the  sureties, 
the  original  judgment  debtors  cannot  appeal  from  that  judgment 
upon  the  theory  that  they  are  privies  of  the  bondsmen. 

MOTIONS  to  dismiss  an  appeal  from  an  order  of  the  sa- 
perior  court  of  the  City  and  County  of  San  Francisco 
vacating  a  satisfaction  of  judgment  and  an  appeal  from  a 
judgment  by  said  court  against  the  sureties  on  a  stay  bond. 
E.  P.  Sbortall,  Judge.    Appeals  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  J.  Thompson  and  J.  E.  Manning  for  Appellants 

Daniel  O'Connell  for  Respondent. 
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BRITTAIN,  J. — Motions  to  dismisfi  two  appeals.  On  De- 
cember 6,  1918,  judgment  was  entered  in  the  superior  court 
in  favor  of  the  plaintiff  and  against  Judnick  Bros.,  a  co- 
partnership, and  Steve  Judnick,  for  the  sum  of  $900, 
interest  and  costs.  Thereafter  Antone  Judnick,  one  of  the 
firm  of  Judnick  Bros.,  appealed  from  the  judgment.  Upon 
motion  made  on  behalf  of  the  plaintiff  and  respondent,  the 
appeal  from  the  judgment  was  dismissed  by  an  order  of  this 
court  on  August  13,  1919,  on  which  rermtiitwr  was  filed  in 
the  superior  court  on  October  14,  1919. 

One  of  the  defendants,  Steve  Judnick,  on  February  26, 
1919,  paid  to  the  plaintiff  $346  for  release  of  one-third  of 
the  judgment.  While  the  matter  was  pending  in  this  court 
on  appeal  from  the  judgment  the  defendants,  or  some  of  them, 
caused  to  be  entered  on  the  register  of  actions  in  the  superior 
court  under  dates  of  July  24th  and  28th,  a  statement  that  a 
certificate  of  sale  had  been  filed,  satisfaction  of  judgment  filed, 
judgment  satisfied  and  docket  discharged.  These  entries 
were  based  upon  the  satisfaction  of  judgment  executed  by 
one  Meurice  Swim,  described  as  "purchaser  at  sheriff's  sale 
of  judgment."  The  satisfaction  recited  that  it  was  by  "the 
undersigned  purchaser  of  said  judgment  in  the  above-en- 
titled action  at  an  execution  sale  of  said  judgment  had  upon 
execution  issued  out  of  the  Superior  Court  in  the  State  of 
California,  in  and  for  the  City  and  County  of  San  Fran- 
cisco, in  that  certain  action  wherein  Antone  J.  Judnick  was 
plaintiff,  and  the  said  Mary  Judnick  and  Frank  Judnick 
were  defendants,  and  which  said  judgment  was  rendered  and 
entered  on  the  21st  day  of  September,  1918,  and  which  said 
action  lastly  hereinbefore  referred  to  was  and  is  known  as 
and  numbered  67350  in  the  records  of  said  Superior  Court.'' 
It  appears  that  Frank  Judnick  was  also  one  of  the  firm  of 
Judnick  Bros.  The  action  in  which  the  present  appeals 
were  taken  was  numbered  88965  of  the  records  of  the  su- 
perior court  Judgment  in  favor  of  Antone  Judnick  and 
against  Mary  Judnick  was  for  sixteen  dollars,  and  the  sale 
of  the  judgment  involved  in  these  appeals  was  made  for  the 
sum  of  twenty  dollars. 

On  December  23,  1919,  on  motion  the  superior  court  made 
an  order  vacating  and  setting  aside  the  entries  made  by  the 
clerk  relating?  to  the  satisfaction  of  the  judgment,  and  one 
of  the  two  appeals  is  from  that  order.    On  January  6,  1920, 
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judgment  was  entered  against  Frank  O'Shea  and  Irvine 
O'Shea,  sureties  on  a  stay  bond  of  April  17,  1918,  staying 
execution  on  the  original  judgment. 

While  the  record  on  these  motions  is  not  entirely  clear,  in 
opposition  to  the  notice  of  motion  an  afiSdavit  was  filed  by 
one  of  the  attorneys  for  the  defendants  and  appellants  con- 
troverting immaterial  matters  stated  in  the  affidavit  in 
support  of  the  motions,  and  no  suggestion  was  made  either 
in  the  affidavit  or  in  any  other  way  that  the  record  on  the 
motion  was  defective.  On  the  oral  argument  counsel  for 
both  parties  and  the  court  proceeded  on  the  statement  that 
the  defendants  in  the  original  action  were  the  only  appel- 
lants. 

[1]  In  regard  to  the  appeal  from  the  order  vacating  the 
satisfaction  of  judgment  entered  by  the  clerk,  since  the  only 
right  claimed  was  by  a  purchaser  of  the  judgment  at  execu- 
tion sale  thereof,  and  this  fact  appears  from  the  face  of 
the  record,  the  conclusion  is  reached  that  the  order  was  not 
appealable  for  the  reason  that  a  judgment  in  this  state  can- 
not be  sold  under  execution.  {Latham  v.  Blake,  77  Cal. 
646,  [18  Pac.  150,  20  Pac.  417] ;  Carpenter  v.  Lettns,  119  Cal. 
18,  [50  Pac.  925].)  The  purchaser  at  the  execution  sale 
is  not  one  of  those  authorized  to  satisfy  the  judgment  of 
record,  and  this  court  has  no  jurisdiction  of  an  appeal  from 
the  order  vacating  the  entry  of  satisfaction. 

[2]  The  motion  to  dismiss  the  appeal  of  the  defendants 
to  the  original  suit  from  the  judgment  entered  against  the 
sureties  on  the  stay  bond  must  also  be  granted.  They  were 
not  parties  to  that  judgment,  nor  aggrieved  thereby,  and 
neither  Frank  O'Shea  nor  Irvine  O'Shea,  against  whom 
alone  the  judgment  was  entered,  appeal.  The  judgment 
against  the  sureties  was  in  effect  a  consent  judgment  and 
was,  therefore,  unappealable  by  the  sureties.  {Erlam^er  v. 
Southern  Pac,  Co.,  109  Cal.  395,  [42  Pac.  31] ;  Oullahan  v. 
Morrissey,  73  Cal.  297,  [14  Pac.  864] ;  La  Societe  etc,  v. 
Beardslee,  63  Cal.  160.)  Since  the  persons  against  whom 
the  judgment  on  the  bond  runs  could  not  appeal,  the 
original  judgment  debtors  could  not  appeal  from  that  judg- 
ment upon  the  theory  that  they  were  privies  of  the  bonds- 
men. 

Both  appeals  are  dismissed. 

Nourse,  J.,  and  Cabaniss,  P.  J.,  pro  tern,,  concurred. 
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[Civ.  No.  2833.    Second  Appellate  District,  Division   One.— May  6, 

1920.] 

MORTGAGE  SECURITIES  COMPANY  OP  CALX- 
FORNIA  (a  Corporation),  Appellant,  v.F.  W.PFAFP- 
MAN,  Respondent. 

[1]  Claim  and  Dblivbbt— Delivery  of  Automobile  to  Plaintiff  For.- 
LOWING  Judgment — ^Reversal  on  Appeal — Right  to  Restitution. 
In  au  action  by  a  mortgagee  against  a  repairman  to  recover  pos- 
session of  an  automobile,  the  mere  delivery  of  the  automobile  by  the 
defendant  to  the  plaintiff,  for  whom  judgment  was  rendered,  pend- 
ing the  determination  of  defendant's  appeal,  no  stay  bond  being 
filed,  will  not  deprive  the  defendant  of  the  right  to  have  a  judg- 
ment of  restitution  of  the  property  upon  a  retrial  of  the  cause, 
following  the  reversal  by  the  appellate  eourt  of  the  first  judg- 
ment entered. 

[2]  Id. — Judgment  for  Plaintiff — Duty  of  Plaintiff  to  DEiiiVER 
Possession  on  Demand. — The  trial  court,  in  such  action,  having 
adjudged  that  plaintiff  was  entitled  to  the  possession  of  the  auto- 
mobile, the  law  imposed  the  duty  upon  the  defendant,  where  exe- 
cution was  not  stayed,  to  deliver  the  machine  to  plaintiff  upon  its 
demand,  even  though  execution  was  not  issued  upon  the  judgment. 

[3]  Id. — ^Priority  of  Lien  of  Repairman — Nonpayment  of  Mortgage 
Debt — Immaterial  Issue. — In  an  action  by  a  mortgagee  against 
a  repairman  to  recover  possession  of  an  automobile,  the  trial  court 
having  determined,  in  accordance  with  a  decision  by  the  supreme 
court  on  an  appeal  from  a  prior  judgment  in  the  ease,  that  the 
lien  of  the  repairman  is  superior  to  the  lien  of  the  mortgagee,  its 
failure  to  find  on  the  issue  as  to  the  nonpayment  of  the  mortgage 
debt  is  immaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tobias  R.  Archer  for  Appellant. 

Duke  Stone  for  Respondent. 

JAMES,  J. — Appeal  from  a  judgment  entered  in  favor  of 
the  defendant. 
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The  action  was  brought  by  the  plaintiff  to  obtain  poases- 
sion  of  a  certain  automobile.  In  the  original  complaint  filed 
it  was  alleged  that  the  plaintiff  acquired  a  lien  upon  the 
automobile  by  reason  of  a  certain  chattel  mortgage  executed 
by  the  Ghatts;  that  the  mortgage  provided  that  in  the 
event  the  mortgagors  failed  to  pay  the  amount  of  the 
mortgage  debt,  plaintiff  might  take  possession  of  the  auto- 
mobile and  proceed  to  sell  the  same  in  the  manner  provided 
by  law;  further,  that  at  the  time  suit  was  brought  the  said 
debt  had  matured  and  remained  unpaid.  Defendant  an- 
swered and  asserted,  in  brief,  that  the  automobile  had  been 
delivered  into  his  possession  by  the  Ghatts  and  that,  at  the 
request  of  the  latter,  repairs  had  been  made  upon  the  ma- 
chine aggregating  in  value  the  sum  of  $349.40,  of  which  sum 
nothing  had  been  paid  but  ten  dollars,  and  that  the  defend- 
ant claimed  right  to  the  possession  and  the  lien  given  him 
by  section  3051  of  the  Civil  Code.  The  cause  was  tried  and 
the  court  determined  that  the  lien  of  the  chattel  mortgage 
was  superior  to  the  lien  of  the  repairman,  and  gave  judg- 
ment to  the  plaintiff  for  recovery  of  the  automobile.  An 
appeal  was  taken  to  this  court,  where  the  judgment  was 
affirmed.  A  rehearing  was  granted  by  the  supreme  court 
and  a  reversal  of  the  judgment  entered  by  the  trial  court 
was  ordered,  it  being  last  determined  that  the  lien  of  a 
repairman  is  superior  to  that  of  a  mortgagee.  (Mortgage 
Securities  Co,  v.  Pfaffman,  177  Cal.  109,  [L.  R.  A.  1918D, 
118,  169  Pac.  1033].)  Before  the  second  trial  was  had, 
which  resulted  in  the  judgment  here  appealed  from,  plaintiff 
filed  a  supplemental  complaint  alleging,  in  effect,  that  sub- 
sequent to  the  first  trial  the  controversy  had  been  settled  by 
the  voluntary  delivery  of  the  automobile  by  the  defendant 
to  the  plaintiff;  further,  that  after  obtaining  such  posses- 
sion the  plaintiff  had  proceeded  to  sell  the  machine  after  the 
giving  of  the  usual  notices.  An  answer  was  filed  to  this 
supplemental  complaint,  which  raised  an  issue  as  to  the 
settlement  having  been  made  of  the  controversy.  The  sec- 
ond trial  was  proceeded  with,  evidence  heard,  findings  made, 
and  judgment  entered.  As  to  the  matter  concerning  the 
delivery  of  the  automobile  by  the  defendant  to  the  plain- 
tiff, the  court  determined  the  facts  as  follows:  ''That  at  the 
institution  of  this  suit  the  defendant  refused  to  deliver  to 
the  plaintiff  the  said  automobile,  claiming  his  right  to  retain 
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the  same  under  secton  3051  of  the  Civil  Code  of  the  state 
of  California;  and  that  the  above  cause  first  came  on  for 
trial  in  the  month  of  February,  1917,  resulting  in  a  judg- 
ment for  plaintiff,  from  which  an  appeal  was  taken  by  the 
defendant  to  the  supreme  court  of  the  state  of  California, 
which  afterward  reversed  said  decision,  and  that  pending 
said  appeal,  to  wit,  on  or  about  June  29,  1917,  the  defendant 
delivered  to  the  plaintiff  the  said  automobile  after  demand 
had  been  made  therefor  by  the  plaintiff  under  its  judgment 
rendered  in  said  cause  tried  in  February,  1917,  and  in  pur- 
suance of  said  demand,  the  defendant  delivered  said  auto* 
mobile  to  the  plaintiff,  and  that  no  bond  was  made  pending 
the  appeal  of  said  action,  but  that  no  consideration  or  noth- 
ing of  value  whatever  was  paid  or  agreed  to  be  paid  to  the 
defendant  for  the  delivery  of  said  automobile  to  the  plain- 
tiff, and  the  said  delivery  was  made  in  pursuance  of  the 
demand  by  the  plaintiff  by  its  duly  authorized  officer;  and 
that  the  value  of  said  automobile  is  the  sum  of  $595.  That 
defendant  from  the  institution  of  said  action  up  until  said 
June  29,  1917,  continued  in  possession  of  said  automobile, 
and  it  is  not  true  that  the  defendant  at  any  time,  as  alleged 
ill  the  complaint,  wrongfully  or  unlawfully  detained  said 
aitomobile,  and  it  is  not  true  that  the  plaintiff  was  entitled 
tfi  the  possession  thereof."  The  conclusions  of  law  embrace 
the  statement  that  *' defendant  did  not  waive  his  rights 
herein  by  the  delivery  of  said  automobile  to  the  plaintiff  or 
its  agent.*' 

[1]  The  chief  contention  made  by  appellant  is  that  the 
findings  of  the  court  against  the  allegations  of  the  supple- 
mental complaint  are  not  sustained  by  the  evidence ;  that  is, 
that  the  evidence  showed  a  voluntary  delivery  of  the  auto- 
mobile by  the  defendant  to  the  plaintiff,  with  intent  to 
satisfy  the  judgment  first  rendered  by  the  court  and  to  make 
a  settlement  of  the  controversy.  That  the  mere  delivery  of 
the  automobile  to  the  plaintiff  pending  the  appeal  did  not 
deprive  the  defendant  of  the  right  to  have  a  judgment  for 
restitution  of  the  property  upon  retrial,  seems  very  clear. 
No  stay  bond  was  given,  and  the  plaintiff  without  doubt  had 
the  right,  pending  an  appeal  under  such  circumstances,  to 
require  the  property  to  be  delivered  to  it  in  compliance 
with  the  terms  of  the  judgment.  [2]  The  fact  that  no 
order  or  execution  was  issued  upon  the  judgment  does  not 
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change  the  situation,  for  the  law  imposed  the  duty  upon 
the  defendant,  where  execution  was  not  stayed,  to  deliver 
the  machine  to  plaintiflf  upon  its  demand.  In  the  case  of 
Warner  Bros.  Co.  v.  Freud,  131  Cal.  639,  [82  Am.  St.  Rep. 
400,  63  Pac.  1017],  that  question  is  considered  and  the  court 
quotes  with  approval  from  Freeman  on  Judgments,  section 
480a,  as  follows:  ''One  against  whom  a  judgment  is  entered, 
if  he  fails  to  satisfy  it,  must  expect  to  see  his  property  seized 
and  sold  at  a  sacrifice,  and  it  is  difficult  to  conceive  how 
his  payment  of  the  judgment  can  give  rise  to  any  estoppel 
against  his  seeking  to  avoid  it  for  error.  The  better  view, 
we  think,  is,  that  though  the  execution  has  not  issued,  the 
payment  of  a  judgment  must  be  regarded  as  compulsory, 
and  therefore  as  not  releasing  errors,  nor  depriving  the  payor 
of  the  right  to  appeal."  The  assertion  of  appellant  that 
the  evidence  showed  that  the  automobile  was  delivered  by 
the  defendant  to  it  with  the  full  intent  to  satisfy  the  judg- 
ment and  settle  the  controversy  is  borne  out  only  by  the 
evidence  offered  on  behalf  of  the  plaintiff.  There  waa  other 
evidence  to  the  contrary  submitted  by  the  defendant  and  a 
conflict  resulted,  which,  of  course,  was  for  the  trial  court 
to  settle.  The  testimony  of  defendant's  witnesses  on  thia 
point,  if  credited  by  the  trial  judge,  as  we  must  assume 
it  was,  is  amply  sufficient  to  sustain  the  findings  adverted  to. 

[3]  A  second  point  made  by  the  appellant  is  that  the 
court  failed  to  find  upon  a  material  issue  tendered  by  the 
pleadings,  to  wit,  as  to  the  nonpayment  of  the  mortgage 
debt.  It  is  true  that  the  findings  do  not  cover  that  matter, 
but  in  view  of  the  fact  that  the  trial  court  properly  deter- 
mined, under  the  decision  of  the  supreme  court  in  the  case, 
the  lien  of  a  materialman  to  be  superior  to  that  of  a  mort- 
gagee, such  finding,  if  made,  would  not  have  indicated  any 
different  judgment  than  that  entered.  The  omission,  there- 
fore, must  be  considered  here  as  an  immaterial  one.  There 
is  evidence  shown  in  the  record  establishing  the  value  of  the 
automobile  and  the  amount  of  the  lien  charges  held  by  the 
defendant  against  it. 

We  find  no  error  justifying  the  claim  for  reversal 

The  judgment  is  affirmed. 

Conrey,  P,  J.,  and  Shaw,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  1,  1920. 

All  the  Justices  concurred. 


[CiY.  No.  8261.    Second  Appellate  Wetrict,  Division  One, — ^May  6, 

1920.] 

CONTINENTAL  CASUALTY  COMPANY  (a  Corpora- 
tion),  Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  al.,  Respondents. 

[1]  WoRKiiXN's  Compensation  Act — Injuby  to  Emploteb  While  on 
Vacation— Scope  op  Employment. — ^Under  the  Workmen's  Com- 
pensation Act,  an  injury  sustained  by  an  employee  when,  upon  his 
own  time,  free  from  any  duties  to  his  employer,  he  is  eng^aged  in 
the  diversions  of  his  vacation,  is  not  an  injury  arising  out  of  and 
in  the  eourse  of  his  employment,  notwithstanding  at  the  time  of 
the  injury  he  is  returning  from  a  railway  station,  at  which  place 
among  the  things  done,  he  mailed  a  letter  in  answer  to  one  he 
received  from  his  employer  on  a  matter  connected  with  the  busi- 
ness of  the  latter. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joe  Crider,  Jr.,  for  Petitioner. 

A.  E.  Oraupner  for  Respondents. 

1.  Injuries  "arising  out  of  and  in  the  course  of  employment" 
within  meaning  of  Workmen's  Compensation  Act,  notes,  Ann.  Cas. 
1913C,  4;  Ann.  Cas.  1914B,  498;  Ann.  Cas.  1915A,  126;  Ann.  Caa. 
1915C,  779;  Ann.  Cas.  1916A,  388;  Ann.  Cas.  1916B,  1293;  Ann.  Oas. 
1916D,  584,  694;  Ann.  Cas.  1916E,  166;  Ann.  Cas.  1917D,  195,  199, 
209;  Ann.  Cas,  1917E,  321,  332;  Ann.  Cas.  1918D,  683;  Ann.  Cas. 
1918E,  813,  1168;  I..  B.  A.  1916A,  40,  232;  L.  B.  A.  1917D,  114; 
I..  B.  A.  1918F,  896. 
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SHAW,  J. — ^In  this  proceeding  upon  a  writ  of  review  we 
are  asked  to  annul  an  award  of  compensation  made  by  the 
Indnstrial  Accident  Commission  to  Orey  M.  Skidmore  for 
injuries  alleged  to  have  been  sustained  while  employed  as 
sales  manager  by  the  Golden  State  Portland  Cement  Com- 
pany, of  which  company  petitioner  was  the  insurer. 

[1]  Petitioner  attacks  the  award  upon  the  ground  that 
the  evidence  is  insufficient  to  sustain  the  finding  of  the  com- 
mission that  the  injury  to  Skidmore  as  such  employee  arose 
out  of  and  in  the  course  of  his  employment. 

In  September,  1918,  Skidmore,  accompanied  by  his  family, 
went  from  his  home  in  Los  Angeles  County  to  a  mountain 
ranch  of  a  relative  in  northern  California,  located  some 
five  miles  from  a  railway  station  and  postoffice,  known  as 
Island  Mountain,  to  spend  a  week  or  more  in  hunting,  horse- 
back riding  and  like  diversion,  as  a  vacation.  He  arrived 
at  the  ranch  on  September  25th,  and  on  the  two  following 
days,  free  from  any  duties  to  his  employer,  engaged  with 
marked  success  in  hunting  deer  and  other  game  abounding 
in  the  vicinity.  On  September  26th  he  received  a  letter 
from  his  employer,  dated  September  23d,  pertaining  to  a 
request  made  by  a  customer  for  an  adjustment  of  freight 
upon  a  bill  of  goods  sold  him  and  which  it  was  claimed 
Skidmore  had  agreed  to  grant,  as  to  which  Skidmore  made 
reply  the  same  day;  but  having  learned  that  some  mail, 
among  which  was  his  questionnaire,  awaited  him  at  Island 
Mountain,  he  held  this  letter  unsealed  and,  on  the  morning 
of  September  27th,  took  his  rifle  and,  by  horseback,  follow- 
ing a  trail  representing  a  shorter  route  to  the  station  and 
along  which  game  was  plentiful,  went  to  Island  Mountain, 
to  which  place  his  wife,  accompanied  by  his  uncle,  proceeded 
in  a  vehicle  over  the  road.  Upon  arriving  at  the  station  he 
received  another  letter  from  his  employer,  dated  September 
26th,  containing  information  of  general  interest  as  to  the 
progress  of  the  business,  but  nothing  calling  for  answer, 
though  at  the  station,  in  finishing  his  letter  in  reply  to  that 
of  September  ^.3d,  he  made  such  comments  and  suggestions 
as  might  be  t-ipected  from  a  sales  manager  on  his  vacation, 
referred  to  his  success  in  hunting,  and  ended  his  letter  by 
saying,  "Am  riding  down  to  the  station  horseback  five  miles 
to  fix  up  my  questionnaire."  After  answering  the  ques- 
tionnaire, he  assisted  his  uncle  in  loading  some  grain  and 
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then  went  to  his  horse,  which  he  mounted  to  return  to  the 
ranch,  when  he  was  thrown  therefrom  and  his  leg  broken. 

It  thus  appears  that  the  accident  occurred  at  a  time  when 
Skidmore  was  relieved  from  duty  as  an  employee  of  the 
Golden  State  Portland  Cement  Company  and  while  he  was 
engaged  in  the  diversions  incidental  to  the  vacation  granted 
him,  among  which  was  horseback  riding  and  hunting.  His 
time  was  his  own,  to  use  as  he  pleased.  His  purpose  in 
going  to  the  station,  as  stated  by  him  in  his  letter,  was  to 
answer  his  questionnaire.  For  his  own  diversion  he  went 
horseback  and,  since  deer  were  plentiful  along  the  trail, 
he  took  his  rifle.  The  mailing  of  the  letter  to  his  employer 
was  a  mere  incident  of  the  trip;  but  conceding  the  writing 
and  mailing  of  the  letter  was  within  the  scope  of  his  em- 
ployment, he  was  not  injured  while  engaged  in  such  act, 
but  afterward  and  when,  upon  his  own  time,  free  from  any 
duties  to  his  employer,  he  had  engaged  in  the  diversions 
of  his  vacation.  {OemJiardt  ei  aL  v.  Industrial  Acc.  Cam., 
43  Cal.  App.  484,  [185  Pac.  307].)  He  is  no  more  entitled 
under  the  law  to  claim  compensation  from  his  employer  for 
the  injury  which  happened  to  him  in  thus  returning  to  the 
ranch  than  he  would  have  been  had  it  occurred  while  he  was 
traveling  from  his  home  in  Los  Angeles  to  the  place  where 
his  vacation  was  to  be  spent.  *'The  accidents  arising  out 
of  the  employment  of  the  person  injured  are  those  in  which 
it  is  possible  to  trace  the  injury  to  the  nature  of  the  em- 
ployee's work  or  to  the  risks  to  which  the  employer's  busi- 
ness exposes  the  employee.  The  accident  must  be  one  re- 
sulting from  a  risk  reasonably  incident  to  the  employment." 
iCoronado  Beach  Co.  v.  PiUsbury  ei al.,  172  Cal.  682,  [L. R.  A. 
1916P,  1164,  158  Pac.  212].)  There  was  nothing  in  the 
nature  of  Skidmore 's  duties  to  his  employer  which  required 
him  to  ride  horseback  over  this  trail,  carrying  a  rifle,  in 
traveling  from  the  station  back  to  the  ranch;  and  hence  it 
is  impossible  to  trace  the  injury  to  the  nature  of  the  em- 
ployee's work  or  the  risks  to  which  the  employer's  business 
exposed  the  employee  as  its  sales  manager.  {Ward  v.  In^ 
dustrial  Acc.  Com.,  175  Cal.  42,  [L.  R.  A.  1918A,  233,  164 
Pac.  1123].)  The  nature  of  his  employment  was  not  such 
as  to  expose  him  to  the  dangers  incidental  to  the  means 
adopted  for  his  pleasure  while  on  his  vacation,  and  could 
not  have  been  contemplated  in  connection  with  the  employ- 


Digitized  by  LjOOQIC 


390  Kinney  v.  Kino.  [47  Cal.  App. 

ment.  (McNicoVs  Case,  215  Mass.  497,  [L.  R.  A.  1916A, 
306,  102  N.  E.  697].) 

In  our  opinion,  the  injury  sustained  did  not  arise  out  of 

the  employment,  which  fact  must  be  made  to  appear  in 

order  to  entitle  an  employee  to  compensation. 

The  award  is  annulled. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3309.    First  Appellate  District,  Division  One.— May  7,  1920.] 

P.  E.  KINNEY  et  al.,  Appellants,  v.  JOSEPH  M.  KING, 

Respondent. 

[1]  Nmligknce — Bight  op  Way  at  Street  Intersection — ^Violation 
OP  Ordinance — Contributory  Negligence. — Where  the  trafSe  ordi- 
nance of  a  city  requires  that  "The  drivers  of  all  vehicles  must 
look  out  for  and  ^ve  right  of  way  to  vehicles  approachiug  simul- 
taneously from  their  right  at  street  intersection/*  the  driver  of  a 
vehicle  who  fails  to  yield  the  right  of  way  to  the  driver  of  another 
vehicle  approaching  simultaneously  from  his  right  at  a  street 
intersection,  as  the  result  of  which  a  collision  occurs  and  the 
former  is  injured,  is  guilty  of  negligence  as  a  matter  of  law 
directly  contributing  to  his  injury  which  bars  recovery,  notwith- 
standing the  driver  of  the  other  car  is  guilty  of  negligence  per  $e 
in  approaching  the  intersection  at  an  excessive  rate  of  speed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  triaL  Chas.  Wellborn^ 
Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  E.  Morris  and  W.  I.  Gilbert  for  Appellanta 

Duke  Stone  and  Norman  S.  Sterry  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  grant- 
ing a  new  trial  in  an  action  for  damages  resulting  from  an 

1.  Violation  of  statute  or  ordinance  giving  one  vehicle  right  of 
way  as  against  another  as  affecting  liability  for  injury,  notes  12 
A.  T;.-  B.  454:  X*.  R.  ▲.  1913D.  1021:  L,  R.  A.  1917D.  693. 
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automobile  collision.  The  plaintiffs  upon  the  trial  of  the 
action  before  a  jury  were  awarded  a  verdict  in  the  sum  of 
five  thousand  dollars  damages.  The  defendant  moved  for  a 
new  trial  upon  several  statutory  grounds.  The  court 
granted  said  motion  by  an  order  which  read  as  follows: 
''Defendant's  motion  for  a  new  trial  is  granted  solely  upon 
the  ground  that,  conceding  the  evidence  given  by  the  plain- 
tiffs to  be  true,  plaintiffs  were  not  as  a  matter  of  law  en- 
titled to  recover." 

The  plaintiffs  have  appealed  from  this  order,  and  upon 
such  appeal  urge  the  single  point  that  the  trial  court  was  in 
error  in  holding  that  the  plaintiffs  were  guilty  of  contribu- 
tory negligence,  which,  as  a  matter  of  law,  would  bar  their 
recovery  in  this  action.  The  respondent  maintains  that  the 
trial  court  was  right  in  so  holding,  and  also  undertakes  to 
contend  that  there  were  certain  other  errors  occurring  at 
the  trial  which  entitled  him  to  a  new  trial,  and  devotes  much 
space  to  a  discussion  of  these  alleged  errors.  We  are  of  the 
opinion,  however,  that  these  matters  are  not  proper  subject 
of  discussion  upon  this  appeal  in  view  of  the  limited  form 
of  the  court's  order  in  granting  the  motion  for  a  new  trial. 
We  shall,  therefore,  confine  ourselves  to  the  single  point 
urged  by  the  appellants  as  a  ground  of  reversal  upon  this 
appeal. 

[1]  The  facts  of  the  case,  as  testified  to  by  the  plaintiffs, 
were  these:  On  the  ninth  day  of  January,  1916,  the  plain- 
tiffs were  proceeding  in  their  Ford  roadster  automobile  east- 
erly on  West  9th  Street,  in  the  city  of  Los  Angeles,  ap- 
proaching the  intersection  of  said  street  with  Lake  Street. 
West  9th  Street  is  fifty  feet  wide  between  the  curba  Lake 
Street  is  forty-four  feet  wide  between  the  curbs.  At  the 
same  time  the  defendant  was  proceeding  in  a  Cadillac  car 
northerly  on  Lake  Street  approaching  its  intersection  with 
West  9th  Street.  There  was  a  retaining  wall  on  the  south- 
west comer  of  these  two  streets  which  would  obstruct  the 
view  of  persons  driving  easterly  on  West  9th  Street  or 
northerly  on  Lake  Street  until  each  was  within  a  few  feet 
of  the  respective  lines  of  intersection.  The  plaintiffis  were 
familiar  with  the  conditions  at  that  particular  intersection 
since  they  lived  but  a  few  blocks  westerly  and  passed  there 
frequently.  The  plaintiff,  F.  E.  Kinney,  was  driving  his 
car,  and  as  he  came  to  the  point  of  intersection  was  travel- 
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ing  at  the  rate  of  ten  or  twelve  miles  an  hour.  As  he  came 
into  view  of  Lake  Street  he  saw  the  defendant  traveling 
northerly  on  Lake  Street  somewhere  between  thirty  and  fifty 
feet  from  the  line  of  intersection  and  going  at  a  rate  of 
from  thirty  to  thirty-five  miles  an  hour.  The  said  plaintiff 
proceeded  across  Lake  Street,  swinging  to  the  left  in  an 
attempt  to  avoid  a  collision,  but  failing  in  this  effort  since 
his  car  collided  with  that  of  the  defendant  at  a  point  east 
and  north  of  the  center  of  the  intersecting  square  of  the  two 
streets,  from  which  collision  the  injuries  resulted  which 
give  rise  to  this  action. 

The  trafiSc  ordinances  of  the  city  of  Los  Angeles,  which 
it  was  stipulated  were  applicable  to  this  intersection  of  these 
two  streets  and  to  the  parties  to  this  action,  read  as  follows : 
**Any  person  who  shall  ride,  drive  or  propel,  or  who  shall 
cause  or  permit  to  be  ridden,  driven  or  propelled,  any  ve- 
hicle at  a  rate  of  speed  greater  than  twenty  miles  per  hour 
.  .  .  along  or  upon  any  street  in  the  city  of  Los  Angeles 
(outside  of  certain  business  districts)  .  .  .  shall  be  guilty  of 
a  misdemeanor/' 

"The  driver  of  every  vehicle  .  .  .  shall  drive  such  vehicle 
•  •  .  in  a  careful  manner  with  due  regard  to  the  safety  and 
convenience  of  pedestrians  and  of  vehicles  and  cars  upon  the 
streets  upon  which  such  vehicle  or  car  is  driven  or  oper- 
ated.'' 

**The  drivers  of  all  vehicles  must  look  out  for  and  give 
right  of  way  to  vehicles  approaching  simultaneously  from 
their  right  at  street  intersections." 

Under  these  terms  of  said  ordinances  it  may  be  taken  as 
established  by  the  plaintiffs'  evidence  in  the  case  that  the 
defendant,  in  approaching  the  intersection  of  the  two  streets 
in  question  at  a  rate  of  speed  exceeding  thirty  miles  per 
hour,  was  guilty  of  negligence  per  se,  but  conceding  this  to 
be  true,  it  must  also  be  admitted,  in  view  of  the  plaintiffs' 
own  evidence,  that  when  the  plaintiff,  P.  E.  Kinney,  driving 
his  automobile,  approached  the  westerly  line  of  intersection 
of  these  two  streets  he  saw  the  defendant's  automobile 
traveling  at  such  rate  of  speed  and  at  such  a  point  on  Lake 
Street  as  would  bring  the  defendant's  car  in  collision  with 
his  own  if  each  proceeded  along  his  respective  line  of  ap- 
proach at  his  respective  rate  of  speed  across  such  intersect- 
ing streets.     This  being  so,  the  plaintiffs  and  the  defendant 
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must  be  held  to  have  boon  "approaching  simultaneously  such 
intersection"  within  the  meaning  and  intent  of  the  provi- 
sion of  the  ordinance  above  set  forth.  It  was,  therefore,  the 
plaintiff's  plain  duty  under  such  ordinance  to  give  to  the 
defendant  the  right  of  way  across  such  intersection,  and  this 
duty  would  be  rather  intensified  than  diminished  by  the 
fact  that  the  defendant  was  seen  by  the  plaintiflFs  traveling 
at  an  excessive  and  illegal  rate  of  speed  in  making  his 
approach  to  the  point  of  intersection  of  these  two  streets, 
since  the  ordinance  expressly  requires  drivers  in  the  plain- 
tiffs' position  to  *'look  out  for"  such  vehicles  as  were  en- 
titled to  the  right  of  way.  Clearly  the  plaintiffs,  in  at- 
tempting to  proceed  on  their  way  across  Lake  Street,  were, 
under  the  circumstances  as  detailed  by  themselves,  acting  in 
direct  violation  of  the  terms  of  said  ordinance  when,  before 
entering  upon  such  intersection,  they  saw  the  defendant 
approaching  simultaneously  such  intersection  on  Lake  Street 
at  an  excessive  rate  of  speed  and  having  the  right  of  way. 
The  same  doctrine  which  renders  the  defendant's  breach  of 
this  ordinance  through  exceeding  the  speed  limit  negligence 
per  se  renders  also  the  plaintiffs  guilty  of  negligence  per  se 
in  essaying  to  cross  Lake  Street  in  front  of  the  defendant 
and  in  disregard  of  his  right  of  way.  The  plaintiffs  offer  as 
an  excuse  for  their  attempt  to  cross  Lake  Street  in  front  of 
the  defendant's  car  that,  after  seeing  him,  they  would  be 
unable  to  stop  their  car  in  time  to  avoid  a  collision ;  but  this 
excuse  is  not  adequate,  since  the  plaintiffs  were  bound  to  so 
operate  their  car  in  making  their  approach  to  an  intersection 
across  which  others  had  the  right  of  way  as  to  be  able  to 
stop  within  such  distance  as  would  permit  said  right  to  be 
exercised  by  those  entitled  to  it  and  approaching  simulta- 
neously the  intersection. 

The  case  of  Bullis  v.  Ball,  98  Wash.  342,  [167  Pac.  942], 
deals  aptly  with  the  precise  question  involved  in  this  case 
in  construing  a  similar  ordinance.  It  says:  *'The  purpose 
of  the  ordinance  giving  to  vehicles  moving  in  a  northerly 
or  southerly  direction  the  right  of  way  at  street  intersections 
was  to  prevent  collisions,  to  obviate  the  very  exigency  which 
here  arose.  It  was  foreseen  that  at  some  time  vehicles  ap- 
proaching street  intersections  would  very  probably  meet  and 
collide.  To  prevent  this  the  ordinance  above  referred  to 
was  enacted.    Its  purpose  demands  no  explanation.    It  is 
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quite  clear.  The  rights  and  duties  which  it  creates  are 
equally  clear.  The  driver  on  the  street  running  north  and 
south  must  exercise  that  degree  of  care  which  is  ordinarily 
commensurate  with  the  safety  and  welfare  of  others  with 
whom  he  may  come  in  contact  at  street  intersections.  But 
while  it  is  true  that  he  must  exercise  ordinary  care,  the 
superior  right  to  passage  over  the  intersection  is  his.  It  is 
a  right  expressly  conferred  upon  him  by  authoritative  enact- 
ment, a  right  which  must  be  observed  and  respected  by 
others  using  streets  at  the  points  of  intersection.  This 
priority  of  right  naturally  and  necessarily  creates  a  corre- 
sponding duty  on  the  part  of  the  traveler  using  the  street 
running  east  and  west,  a  duty  which  consists  in  the  exercise 
of  a  degree  of  care  commensurate  with  the  superior  right  of 
the  person  traveling  the  street  running  north  and  south. 
The  duty  necessarily  implies  that  the  driver  of  a  vehicle  on 
a  street  running  east  and  west  shall  slacken  speed  for  the 
purpose  of  observing  vehicles  approaching  the  intersection 
on  the  street  running  north  and  south,  and  should  such 
vehicle  be  within  a  reasonable  distance  of  the  intersection 
to  await  until  they  have  passed  before  attempting  to  con- 
tinue across  the  intersection.  The  greater  duty  and  the 
higher  degree  of  care  to  be  observed  in  such  a  situation  is 
upon  the  person  using  the  easterly  and  westerly  street,  if 
the  ordinance  in  question  is  to  be  given  any  meaning,  and 
any  violation  of  this  duty  by  the  person  injured  which  con- 
tributes in  any  appreciable  degree  to  causing  the  collision 
in  which  his  injuries  are  sustained  will  operate  as  a  bar  to 
his  recovery.*' 

Adopting  these  views,  we  are  constrained  to  hold  that  the 
trial  court  was  correct  in  ruling  that  the  plaintiffs,  in  failing 
to  yield  to  defendant  the  right  of  way  under  the  circum- 
stances of  the  instant  case,  were  to  be  held  guilty  of  negligence 
as  a  matter  of  law  directly  contributing  to  their  injury,  and 
hence  were  not  entitled  to  recover  in  this  action. 

The  case  of  Whitelaw  v.  McGilliard,  179  Cal.  349,  [176 
Pac.  679],  relied  upon  by  the  appellants,  does  not  present 
a  state  of  affairs  similar  to  that  in  the  case  at  bar,  since  in 
that  case  there  was  evidence  showing  that  the  plaintiff  who 
was  injured  had  already  entered  upon  and  was  nearly  across 
the  intersecting  street  at  the  time  when  the  defendant  ap- 
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proached  it  at  an  illegal  rate  of  speed.  It  was  not,  there- 
fore, a  case  of  simultaneous  approach. 

The  case  of  Lawrence  v.  Ooodwill,  44  Cal.  App.  440,  [186 
Pac.  781],  also  presents  a  dissimilar  situation  from  that  dis- 
closed in  the  case  at  bar,  and  does  not  involve  the  right  of 
the  trial  court  to  determine  upon  the  uncontradicted  testi- 
mony proffered  by  the  plaintiffs  whether  their  failure  to 
yield  to  defendant,  approaching  simultaneously  the  inter- 
section in  question,  the  right  of  way  across  the  same  was 
negligence  per  se  sufficient  to  prevent  a  recovery. 

Order  affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tern.,  concurred. 


[Civ.    No.    8361.    First    Appellate    District,    Division    Twc^May    7, 

1920.] 

ADOLPH    RAMISH,    Respondent,    v.    MAX    REICHEN- 
BACH  et  al.,  Appellants. 

p.]  Appeal — Action  por  Rent — Conplictino  Evtoencb — Finding. — 
On  an  appeal  from  a  judgment  in  favor  of  the  plaintiff,  in  an 
action  by  the  lessor  against  the  trustees  for  the  lessee,  whom  the 
lessor  permitted  to  occupy  the  leased  premises  after  the  lessee 
became  insolvent,  such  trustees  agreeing  to  pay  plaintiff  the  back 
rentals  then  due  out  of  the  first  profits  of  the  business,  a  finding 
of  the  trial  court  based  upon  conflicting  evidence,  to  the  effect 
that  the  defendants  during  their  conduct  of  the  business  received 
sufficient  moneys  to  have  enabled  them  under  the  terms  of  their 
agreement  with  plaintiff  to  pay  him  the  amount  claimed  to  be 
due  as  rental  for  the  premises,  but  that  they  used  and  disposed 
of  such  moneys  in  payment  of  other  than  necessary  expenses  of 
conducting  and  operating  the  business  to  an  extent  and  in  an 
amount  sufficient  to  have  paid  plaintiff  the  amount  due  him,  la 
conclusive  on  the  appellate  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Louis  W.  Myers,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  P.  Wehrle  for  Appellants. 

Alfred  H.  McAdoo  and  David  E.  Bergman  for  Respondent. 
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NOURSE,  J. — Defendants  appeal  from  a  judgment  ren- 
dered against  them  as  involuntary  trustees  on  plaintiff's 
complaint  for  rent  of  premises  occupied  by  defendants  in 
the  double  capacity  as  trustees  for  creditors  and  assignees 
of  the  insolvent  under  an  assignment  made  for  the  benefit 
of  all  creditors  of  the  insolvent  other  than  plaintiff.  [1] 
The  controversy  arises  through  the  fact  that  after  the  de- 
fendants were  appointed  trustees  for  the  creditors  a  written 
agreement  was  made  between  them  and  plaintiff  whereby 
plaintiff  agreed  to  permit  defendants  to  continue  the  occu- 
pation of  the  premises  theretofore  leased  to  the  insolvent 
and  the  defendants  promised  to  pay  to  plaintiff  the  back 
rentals  then  due  out  of  the  first  profits  of  the  business.  By 
the  pleadings  it  is  admitted  that  defendants  also  agreed  to 
pay  the  expenses  of  conducting  or  operating  the  business, 
including  tiie  payment  of  the  monthly  rental  and  water 
charges  for  the  premises  occupied,  before  distributing  or 
paying  to  the  other  creditors  anything  upon  the  indebtedness 
due  them.  During  the  course  of  their  conduct  of  the  busi- 
ness the  defendants  paid  certain  sums  to  an  agent  of  one  of 
the  creditors  and  other  sums  to  the  attorney  for  the  credi- 
tors, leaving  in  their  possession  insufficient  moneys  to  meet 
the  payment  for  the  current  rental  admitted  to  be  due  to 
plaintiff.  Upon  the  trial  it  was  contended  on  the  part  of 
plaintiff  that  the  moneys  so  paid  out  were  for  services  ren- 
dered to  the  creditors,  and  defendants  claimed  that  such 
payments  were  necessary  and  proper  expenses  of  conducting 
and  operating  the  business  by  the  trustees.  Plaintiff  also 
asked  for  an  accounting  upon  the  theory  that  though  he  was 
not  a  party  to  the  original  assignment  for  the  benefit  of 
creditors,  the  defendants  by  their  special  agreement  with 
him  became  involuntary  trustees  for  his  benefit.  The  trial 
court  found  that  the  defendants  during  their  conduct  of  the 
business  received  sufficient  moneys  to  have  enabled  them 
under  the  terms  of  their  agreement  with  plaintiff  to  pay 
him  the  amount  claimed  to  be  due  as  rental  for  the  premises, 
but  that  the  defendants  used  and  disposed  of  such  moneys, 
not  in  payment  of  the  necessary  expenses  of  conducting  and 
operating  the  business,  to  an  extent  and  in  an  amount  suffi- 
cient to  have  paid  plaintiff  the  amount  due  him. 

The  whole  argument  of  appellants  on  this  appeal  resolves 
itself  into  an  attack  upon  this  finding  as  not  supported  by 
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the  evidence.  There  was  substantial  evidence  tending  to 
prove  that  one  Brown,  to  whom  payments  were  made  for 
services  rendered  in  checking  up  the  cash  and  doing  certain 
clerical  work,  was  engaged  by  one  of  the  creditors  and  not 
by  the  trustees,  also  that  such  services  were  for  the  benefit 
of  the  creditors  charged  and  were  not  necessary  for  the 
operation  of  the  business  under  the  trusteea  There  was  also 
evidence  that  the  attorney  to  whom  other  pa3nments  were 
made  was  employed  by  the  creditors  to  prepare  the  original 
trust  agreement  and  assignment,  that  he  was  not  employed 
by  either  of  the  trustees,  and  that  he  rendered  little,  if  any, 
legal  services  to  them  directly.  The  evidence  on  the  part 
of  appellants  tending  to  show  that  some  of  these  services 
were  rendered  for  and  at  the  request  of  the  trustees  merely 
presents  a  conflict  upon  which  the  trial  court  was  required 
to  find.  The  finding  so  made,  being  based  upon  conflicting 
evidence,  is  conclusive  upon  this  appeal,  and  for  these  rea- 
sons the  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Civ.  No.  2164.    Third  Appellate  Difltrict—May  7,  1920.] 

DUNNING    BROTHERS     COMPANY     (a     Corporation), 
Respondent,  v.  WALDO  S.  JOHNSON,  Appellant. 

[1]  QX7ISTIN0  Title  —  Incorrbot  Description  —  Mutual  Mistake  — 
Kquity. — Where  the  parties  to  an  action  to  quiet  title,  by  mutual 
mistake,  incorrectly  describe  the  property  and  the  mistake  in  the 
description  is  eontamed  in  the  judgment  entered  therein,  in  a 
subsequent  action  to  quiet  title  and  to  correct  the  description  a 
court  of  equity  has  the  power  to  correct  the  mistake. 

APPEAL   from  a  judgment   of  the   Superior   Court  of 
Yuba  County.    Eugene  P.  McDaniel,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Waldo  S.  Johnson,  in  pro.  per.^  J.  E.  Ebert  and  W.  E. 
Davies  for  Appellant. 

W.  H.  Carlin  for  Respondent. 
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NICOL,  P.  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment of  the  superior  court  of  Yuba  County  quieting  title 
of  plaintiff  to  three  lots  in  the  city  of  Marysville  and  cor- 
recting a  mistake  in  the  description  of  the  said  lots  as  con- 
tained in  a  judgment  entered  in  the  case  of  John  Martin  v. 
Chester  A.  Smith  et  al. 

On  December  4,  1914,  the  defendant  Waldo  S.  Johnson 
purchased  at  a  tar  sale  made  by  the  tax  collector  of  the  said 
city  of  Marysville  the  three  lots  in  question  and  received  a 
certificate  of  sale  for  the  same.  Thereafter  in  December, 
1915,  Johnson  demanded  a  deed  for  the  lots  in  accordance 
with  the  certificate  of  sale  and  John  Martin,  then  the  owner 
of  the  lots,  brought  suit  to  quiet  his  title  to  the  same  and 
also  to  cancel  the  said  certificate  of  sale.  Judgment  was  en- 
tered in  favor  of  Martin  from  which  Johnson  appealed  to 
the  supreme  court  and  the  judgment  was  affirmed  on  Sep- 
tember 5,  1918.  {Martin  v.  Smith  et  al.,  178  Cal.  812,  [175 
Pac.  16].) 

On  September  12,  1917,  Martin  and  his  wife  deeded  the 
lots  in  question  to  Dunning  Brothers  Company,  the  plain- 
tiff in  the  present  action.  At  the  time  of  the  making  of  this 
deed  it  was  discovered  for  the  first  time  that  there  was  a 
mistake  in  the  description  of  the  lots  as  contained  in  the 
pleadings  and  judgment  in  the  said  case  of  Martin  v.  Smith 
et  al.  in  this,  that  throughout  all  the  proceedings  in  said 
case  as  well  as  in  the  judgment  the  lots  were  described  wi 
lots  2,  3,  and  4  of  block  1,  in  range  letter  *'J,"  instead  of 
in  range  letter  **I,"  as  the  lots,  blocks,  and  ranges  are  laid 
down,  numbered,  and  designated  upon  the  record  map  of 
said  city  of  Marysville.  The  present  suit  was  subsequently 
commenced  to  quiet  plaintiff's  title  to  the  lots  and  for  a  de- 
cree correcting  the  mistake  contained  in  the  said  judgment. 

[1]  Upon  the  question  of  mistake  the  court  upon  ample 
and  sufficient  evidence  found  as  follows:  **That,  however, 
by  inadvertence  throughout  all  the  pleadings  in  said  action 
tried  as  aforesaid,  and  in  said  judgment,  said  lots  of  land 
above  mentioned  were  described  as  being  in  range  letter  *J,' 
instead  of  the  true  range,  namely,  range  letter  *I'  in  said 
city.  Said  mistake  was  mutual  between  all  the  parties  to 
said  action  and  the  cause  was  commenced,  tried,  and  deter- 
mined upon  the  theory,  and  upon  the  belief  upon  the  part 
of  all  the  parties  to  said  action  and  on  the  part  of  the  court 
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determining  the  same,  that  said  lots  were  in  said  pleadings 
correctly  described.  While  in  truth  and  in  fact  the  descrip- 
tion thereof  was  incorrect,  locatinjr  said  lots  in  range  letter 
*J,'  instead  of  the  true  range,  namely,  range  letter  *I'  in 
said  city." 

That  a  court  of  equity  has  the  power  to  correct  a  mistake 
like  the  one  here  in  question  is  too  plain  to  admit  of  doubt. 
In  Quivey  v.  Baker,  37  Cal.  465,  a  mortgage  by  mistake  de- 
scribed a  diflferent  lot  from  the  one  intended  by  the  parties 
to  be  mortgaged.  In  fact,  there  was  no  such  lot  as  the  one 
erroneously  described.  Suit  was  afterward  commenced  to 
foreclose  the  mortgage,  the  complaint  describing  the  prop- 
erty by  the  same  erroneous  description  contained  in  the 
mortgage.  In  the  decree  of  foreclosure  and  in  the  sheriflf 's  deed 
was  the  same  mistake  in  description.  It  was  held  that  an  action 
would  lie  to  correct  all  the  mistakes  and  that  equity  will  go 
back  to  the  original  transaction  and  reform  all  three  so  as  to 
make  them  conform  to  the  original  intention  of  the  parties. 
(See,  also,  Busey  v.  Moraga,  130  Cal.  586,  [62  Pac.  1081] ; 
Donald  v.  Beats,  57  Cal.  399.)  In  Bacon  v.  Bacon,  150  Cal, 
477,  [89  Pac.  317],  it  was  held  that,  **The  power  of  a  court 
of  equity  to  relieve  against  judgments  is  not  confined  to 
cases  where  they  have  been  procured  by  fraud,  but  extends 
also  to  judgments  wrongfully  given  by  reason  of  mistake 
either  of  the  court  or  of  the  injured  party  unmixed  with 
fraud,  and  not  the  result  of  the  negligence  of  the  injured 
party.*'  In  Partridge  v.  Harrow,  27  Iowa,  96,  [99  Am.  Dec. 
643],  there  was  a  judgment  ordered  by  the  district  court  in 
favor  of  plaintiff,  in  an  action  on  a  note,  and  the  clerk  was 
directed  to  assess  the  amount  due;  that  by  mistake  the  clerk 
assessed  the  amount  due  at  $223.36,  instead  of  $370,  and 
judgment  was  entered  accordingly;  defendants  appealed  to 
the  supreme  court  and  the  judgment  was  aflSrmed ;  an  execu- 
tion was  issued  on  the  judgment  and  the  amount  thereof 
collected;  thereafter,  and  more  than  one  year  after  the  ren- 
dition of  the  judgment,  the  mistake  was  discovered.  The 
court  said:  *'The  fact  that  the  judgment  of  the  district  court 
had  been  affirmed  in  this  court  did  not  deprive  that  court 
of  jurisdiction  of  this  case.  The  judgment,  as  entered  in  the 
district  court,  was  appealed  from  and  affirmed,  but  that 
affirmance  does  not  operate  to  prevent  the  correction  of  the 
judgment  by  the  district  court  in  respect  to  a  matter  that 
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was  not  passed  upon  by  this  court.  The  petition  shows  that 
the  affirmance  of  the  judgment  in  the  amount  as  rendered  by 
the  district  court  was  also  a  mistake,  and  it  cannot  be 
doubted  that  such  mistake  may  likewise,  by  proper  proceed- 
ings, be  corrected." 

The  demurrer  interposed  by  the  defendant  to  the  com- 
plaint was  properly  overruled  by  the  court  and  we  find  no 
error  in  the  record. 

The  judgment  appealed  from  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Crim.    No.    494.    Third    Appellate    District.— May    8,    1920.] 

THE    PEOPLE,    Respondent,    v.    RAYMOND     WHITE, 

Appellant. 

[1]  CftiKiNAL  Law — Bapc—Fabrication  ov  Defsnsb  bt  Codsfendants 
— EviDENCS. — In  a  prosecution  of  a  defendant  charged  jointly 
with  another  with  the  crime  of  rape,  evidence  of  a  conversation 
between  the  two  defendants  while  they  were  confined  in  jail  be- 
fore the  trial,  which  was  indicative  of  a  purpose  on  the  part  of 
both  defendants  to  fabricate  a  defense  to  the  charge,  is  properly 
submitted  to  the  jurors  for  their  consideration. 

[2]  Id. — Amikdment  o?  Information — Change  or  Kamb  op  Pbosb- 
ouTBix— Lack  o?  Prejudice — ^Waivxb  of  Objection. — A  defendant 
convicted  of  the  crime  of  rape  may  not,  for  the  first  time,  on 
appeal,  raise  the  objection  that  he  was  prejudiced  by  the  action 
of  the  trial  court  in  permitting  the  district  attorney,  after  the 
jury  was  impaneled,  to  amend  the  information  on  its  face  by 
correcting  the  name  of  the  prosecutrix,  the  cause  having  thereafter 
proceeded  to  trial  without  any  objection  or  suggestion  that  a  dif- 
ferent offense  had  been  charged  by  changing  the  name  of  the 
prosecutrix. 

APPEAL   from   a  judgment   of  the   Superior   Court   of 
Mendocino  County.    J.  Q.  White,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

diaries  Easch  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 
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BURNETT,  J. — Appellant  was  convicted  of  the  crime  of 
rape  and  he  appeals  from  the  judgment  and  the  order  deny- 
ing his  motion  for  a  new  trial.  He  was  jointly  charged  with 
one  Willard  Carlson  but  he  was  tried  separately.  The 
prosecutrix  was  fifteen  years  of  age,  and  the  evidence  shows 
quite  conclusively  that  she  was  the  victim  of  a  brutal  assault 
committed  by  the  defendants  acting  in  concert.  Indeed,  it 
would  have  been  surprising  if  the  jury  had  failed  to  convict 
appellant.  We  make  these  observations  to  indicate  in  what 
light  we  should  view  the  two  alleged  errors  upon  which 
appellant  relies  for  a  reversal.  [1]  The  first  of  these  re- 
lates to  the  introduction  in  evidence  of  a  conversation  be- 
tween the  two  defendants  while  they  were  confined  in  jail 
before  the  trial.  The  testimony  was  given  by  a  constable, 
who  was  secreted  in  one  of  the  cells  near  those  occupied  by 
White  and  Carlson.  Their  statements  were  purely  volun- 
tary and  they  were  indicative  of  a  purpose  on  the  part  of 
both  defendants  to  fabricate  a  defense  to  the  charge.  At 
least,  the  statements  were  capable  of  such  construction,  and 
it  was  entirely  proper  to  submit  them  to  the  jurors  for  their 
consideration.  The  statements  are  too  indecent  for  publica- 
tion, but  it  is  sufiScient  to  say  that  they  agreed  as  to  what 
their  testimony  should  be.  That  they  should  consider  it 
necessary  to  make  such  agreement  affords  some  evidence  of 
a  guilty  mind.  Innocent  men  might  inquire  of  each  other  as 
to  their  recollection  of  an  event  or  their  knowledge  of  an 
alleged  offense,  but  they  are  not  at  all  likely  to  plunge  imme- 
diately into  a  proposal  and  acceptance  of  a  certain  definite 
statement  to  be  made  by  each  in  answer  to  a  criminal 
charge.  We  are  entirely  satisfied  that  it  was  a  proper  cir- 
cumstance for  the  jury  to  consider,  but  at  any  rate,  under 
the  rule  that  now  prevails  in  this  state,  if  the  ruling  was 
erroneous,  it  should  not  operate  to  overthrow  the  verdict. 

[2]  The  other  objection  is  probably  worthy  of  more 
serious  consideration.  As  to  it  the  only  record  is  contained 
in  the  following  minutes  of  the  clerk:  **The  jury  being  now 
complete  .  .  .  the  clerk  thereupon  read  the  information  to 
the  jury  and  stated  defendant's  plea  of  not  guilty.  There- 
upon the  district  attorney  requested  and  was  granted  per- 
mission of  the  court  to  amend  the  information  on  its  face 
by  striking  out  the  word  Carlsen  and  inserting  in  lieu 
thereof   the   word    Larsen."    In    reference   to   this   matter, 
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appellant  asseverates  that  he  '*was  denied  the  right  of  trial 
by  jury.  The  jury  that  returned  the  verdict  was  never  im- 
paneled or  sworn  to  try  him  on  the  charge  upon  which  he 
was  convicted.  At  the  time  the  jury  that  convicted  him  was 
sworn,  the  charge  upon  which  he  was  convicted  had  not  been 
filed  against  him.  He  never  had  an  opportunity  to  chal- 
lenge peremptorily  or  for  any  cause  any  of  the  jurors.  In 
short,  this  was  the  most  irregular  trial  which,  in  my  opinion, 
has  ever  been  submitted  for  review."  This  is  assuredly  quite 
a  picturesque  and  impressive  impeachment  of  the  district  at- 
torney and  the  trial  judge,  but  it  is  entirely  unwarranted  by 
the  facts  in  the  cause.  We  are  justified  in  representing  the 
situation  as  follows:  Appellant  was  regularly  and  properly 
charged  by  an  information  with  said  crime  committed  June 
30,  1919,  in  said  county  of  Mendocino,  against  the  person  of 
Jennie  Carlsen.  He  was  arraigned  and  pleaded  not  guilty 
and  the  case  was  set  for  trial.  A  jury  was  impaneled  ac- 
cording to  law  and  then  the  district  attorney  ascertained 
that  a  clerical  mistake  had  been  made  in  stating  the  name  of 
the  prosecutrix,  that  her  real  name  was  Jennie  Larsen,  and 
not  Carlsen,  as  it  appeared,  and  asked  the  court's  permission 
to  make  the  change.  To  this  request  no  objection  was  made 
by  appellant  and  by  his  silence  he  acquiesced  in  the  sugges- 
tion. Thereupon  the  court  granted  permission  to  have  the 
mistake  thus  corrected.  This  was  done  and  the  cause  pro- 
ceeded to  trial  without  any  objection  or  suggestion  that  a 
different  offense  had  been  charged  by  changing  the  name  of 
the  prosecutrix,  it  being  understood  by  all  parties  that  only 
one  offense  was  claimed  by  the  district  attorney  and  that  the 
amendment  was  sought  for  the  reason  already  stated.  The 
trial  disclosed  the  name  of  the  prosecuting  witness  to  be 
Jennie  Larsen,  and  it  was  shown  very  clearly  that  at  the 
time  and  place  and  in  the  manner  alleged  in  the  informa- 
tion said  offense  was  committed  against  her.  He  was  con- 
victed, and,  for  the  first  time,  on  appeal,  he  makes  the  point 
that  another  offense  was  charged  by  the  amendment  and 
that  for  such  offense  he  was  never  arraigned  and  was  not 
legally  put  upon  trial.  Under  such  circumstances,  can  he 
successfully  urge  such  objection?  To  ask  the  question  is  to 
answer  it.  The  court  had  the  right  to  permit  the  error  to 
be  corrected,  it  was  plainly  its  duty  to  do  so,  and  such  action 
would  not  have  been  subject  to  objection,  if  any  had  been 
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made.  But,  ajs  we  have  seen,  appellant  acquiesced  in  the 
course  that  was  pursued,  and  that  affords  an  additional 
reason  why  he  should  not  now  be  heard  to  complain.  It  is 
true  that  we  have  stated  the  case  more  fully  than  the  record 
discloses,  but  as  to  this  point  we  simply  have  the  minutes  of 
the  cl  rk;  they  do  not  purport,  nor  are  they  expected,  to 
contain  the  whole  record,  and  the  presumptions  are  in  favor 
of  the  regularity  of  the  proceedings.  In  the  absence  of  any 
showing  to  the  contrary  we  have  a  right  to  assume,  there- 
fore, what  is  altogether  probable,  namely,  that  the  change 
was  made  for  the  reason  suggested. 

As  to  another  arraignment  and  another  plea,  they  were, 
of  course,  not  called  for,  since  but  one  offense  was  charged, 
and  as  to  that  the  defendant  was  allowed  every  right  which 
the  law  provides.  It  would  have  been  an  idle  and  foolish 
thing  to  repeat  the  arraignment  and  to  reimpanel  the  jury 
simply  because  the  court  had  permitted  an  amendment  to 
the  information  for  the  purpose  of  properly  identifying  and 
describing  the  offense  that  was  committed  by  the  appellant. 

We  may  add  that  the  court  would  have  inherent  power  to 
permit  such  a  clerical  mistake  to  be  corrected,  but  section 
1008  of  the  Penal  Code  expressly  authorized  amendments  as 
follows:  **An  indictment  or  information  may  be  amended 
by  the  district  attorney  without  leave  of  court,  at  any  time 
before  the  defendant  pleads.  Such  amendment  may  be 
made  at  any  time  thereafter,  in  the  discretion  of  the  court, 
where  it  can  be  done  without  prejudice  to  the  substantial 
rights  of  the  defendant." 

Of  course,  there  was  no  prejudice  to  the  substantial  rights 
of  the  defendant  caused  by  the  course  herein  pursued.  In- 
deed, if  we  may  assume  that  the  proceedings  were  irregular, 
then,  no  substantial  wrong  has  been  committed,  and  no  in- 
justice has  been  suffered.  In  this  connection,  the  case  of 
PeoiJle  V.  Tomsky,  20  Cal.  App.  672,  [130  Pac.  184],  may 
be  read  with  interest  and  profit.  It  is  ample  authority  to 
justify  the  rejection  of  appellant's  contentions  as  opposed  to 
the  established  principles  of  modern  criminal  procedure. 

We  think  the  judgment  and  order  should  be  affirmed  and 
it  is  so  ordered. 

Hart,  J.,  and  Nicol,  P.  J.,  pro  tern,,  concurred. 
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[Civ.    No.    3095.    Second    Appellate    District,    Division    One. — May    8, 

1920.] 

WILLIAM   P.    BOLAND,   Respondent,   v.    STANLEY   W. 
SMITH  et  al.,  AppellantSL 

[1]  Contracts — Purchase  or  Automobile — Action  for  Rescission — 
Time  o»  Delivert — Parol  Testimony. — In  an  action  to  enforce 
rescission  of  a  contract  for  the  purchase  of  an  antomobile  which 
does  not  fix  the  date  of  delivery,  it  merely  being  stated  in  the 
contract  that  delivery  is  to  be  made  "on  or  about  out  of  first 
shipment  of  this  model,"  nothing  therein  being  shown  as  to 
whether  the  shipment  of  automobiles  had  already  been  ordered 
or  as  to  when  such  shipment  would  be  made,  it  is  proper  for  the 
court  to  receive  testimony  touching  the  representations  and  state- 
ments made  by  the  vendors  on  the  subject  of  delivery. 

[2]  Id. — ^Rejection  of  Testimony — Incomplete  Record  on  Appeal — 
Presumption  in  Favor  ov  Ruling. — ^Where  the  record  on  appeal 
in  such  action  shows  that  the  trial  court  refused  to  permit  the 
defendants  to  introduce  testimony  in  support  of  the  allegations  of 
their  cross-complaint  concerning  a  prior  transaction,  on  the  ground 
that  the  condition  of  the  evidence  was  such  that  they  were  not  en- 
titled to  introduce  any  evidence  whatever  regarding  such  former 
transaction,  but  such  record  does  not  contain  all  the  testimony 
heard  at  the  trial,  it  must  be  presumed  that  the  condition  of  the 
case  was  such  as  to  support  the  ruling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leo  V.  Youngworth  and  Harry  J.  McClean  for  Appel- 
lants. 

J.  Wiseman  Macdonald  for  Respondent. 

JAMES,  J. — Carlin  G.  Smith  brought  this  action  to  en- 
force rescission  of  a  contract  for  the  purchase  of  an  automo- 
bile. Judgment  was  awarded  in  accordance  with  the  prayer 
of  the  complaint,  and  defendants  appeal.  (After  judgment 
there  was  a  substitution  of  parties  plaintiff  by  reason  of  an 
assignment  made  by  plaintiff  Carlin  G.  Smith  to  Boland.) 
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On  June  12,  1912,  plaintiff  Smith  negotiated  with  defend- 
ant Stanley  W.  Smith  and  C.  F.  Smith,  since  deceased,  for 
the  purchase  of  an  automobile,  and  on  that  date  paid  a  deposit 
of  five  hundred  dollars.  A  written  contract  in  the  form  of 
a  memorandum  order  was  drawn  up  and  signed  by  the  pur- 
chaser and  the  vendors.  The  automobile  was  not  at  the 
time  in  the  hands  of  the  vendors  ready  for  delivery,  but  waa 
to  be  shipped  from  the  factory  at  an  eastern  point,  and  the 
written  contract  provided  that  the  delivery  was  to  be  made 
*'on  or  about  out  of  first  shipment  of  this  model."  The 
signature  of  the  plaintiff  first  appeared  attached  to  the 
order,  and  over  the  signature  of  the  vendors  was  the  follow- 
ing clause:  ''We  agree  to  fulfill  all  the  terms  and  conditions 
of  this  order,  subject  to  delay  resulting  from  fires,  strikes, 
action  of  elements,  and  other  circumstances  beyond  our  con- 
trol." No  delivery  of  the  car  having  been  made,  on  the 
25th  of  November,  1912,  the  plaintiff  served  a  written 
notice  of  rescission  upon  the  vendors  and  demanded  the  re- 
turn to  him  of  the  five  hundred  dollars  deposited.  The 
court,  in  its  findings  of  fact,  recited  that  defendants  had 
represented  to  plaintiff  that  they  had  several  shipments  of 
models  of  the  kind  of  car  desired  coming  and  that  the  first 
shipment  would  reach  Los  Angeles  on  or  about  the  first  day 
of  July;  that  the  defendants  failed  to  make  delivery  of  the 
ear  on  July  1st,  but  stated  to  plaintiff  that  shipment  had 
been  delayed  and  that  the  car  would  be  shortly  delivered, 
and  at  various  times  between  July  1st  and  October  17,  1912, 
the  vendors  represented  and  stated  that  shipment  of  said 
car  would  shortly  be  made;  that  on  the  seventeenth  day  of 
October  the  vendors  specifically  promised  and  agreed  to 
make  delivery  of  the  car  not  later  than  three  weeks  from 
that  date,  to  wit,  not  later  than  November  17,  1912;  that 
the  vendors  received  a  shipment  of  the  model  of  the  car  con- 
tracted to  be  delivered  on  or  about  the  twenty-fifth  day  of 
December,  and  on  the  26th  of  that  month  notified  the  plain- 
tiff of  the  receipt  of  the  car  and  offered  to  make  delivery 
thereof.  The  court  further  found  **that  defendants  have 
wholly  refused  and  failed  to  make  delivery  of  any  car  under 
the  terms  of  their  contract  with  the  plaintiff  within  a  rea- 
sonable time,  and  have  failed  and  refused  to  return  to  plain- 
tiff  the  sum  of  five  hundred  dollars." 
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[1]  One  of  the  contentions  of  the  appellants  here  is  that 
the  court  erred  in  admitting  the  oral  testimony  of  the  plain- 
tiff touching  the  time  that  it  was  understood  the  automobile 
v.ould  be  delivered,  the  claim  being  that  the  effect  of  such 
testimony  was  to  vary  the  terms  of  the  written  contract. 
The  testimony  referred  to  was  given  by  the  plaintiff  and, 
as  set  forth  in  the  bill  of  exceptions,  is  as  follows:  "I  had  a 
conversation  at  the  time  the  contract  was  made  regarding 
the  time  of  delivery.  Mr.  Smith  said  he  would  deliver  the 
car  between  the  first  and  fifteenth  of  July,  that  year.  I 
had  a  further  conversation  with  Mr.  Smith,  of  Smith 
Brothers,  in  August  of  1912.  I  called  on  Mr.  Smith  and 
asked  him  when  I  was  to  get  my  car;  and  he  said,  *We  ex- 
pect it  any  day.'  I  went  in  his  place  every  once  in  a  while 
to  find  out  when  he  was  to  make  delivery.  On  August  17th 
he  called  at  my  office  to  collect  a  bill  for  repairs.  I  said: 
'When  am  I  going  to  get  my  cart*  He  said,  'You  will  get 
your  car  within  two  weeks.'  I  called  in  two  men,  Mr. 
Sadler,  who  was  in  my  office,  and  Mr.  Rending,  and  asked 
them  to  listen  to  the  conversation.  I  said,  'Clarence,  you 
promised  me  delivery  within  two  weeks.'  He  said,  'You 
will  get  your  car  within  two  weeks.'  I  said,  'I  will  give 
you  three  weeks;  if  I  don't  get  my  car  within  three  weeks, 
I  want  my  money.'  He  said,  'You  will  have  the  car  or 
your  money,'  and  he  left  and  walked  out.  I  made  a  memo- 
randa of  that  conversation  on  the  contract  that  he  had 
signed  and  given  to  me.  The  car  was  not  delivered  on  No- 
vember 7th.  I  signed  a  notice  of  rescission,  which  was  served 
on  Mr.  Smith." 

Section  1860  of  the  Code  of  Civil  Procedure  provides: 
"For  the  proper  construction  of  an  instrument,  the  cir- 
cumstances under  which  it  was  made,  including  the  situa- 
tion of  the  subject  of  the  instrument,  and  of  the  parties 
to  it,  may  also  be  shown,  so  that  the  judge  be  placed 
in  the  position  of  those  whose  language  he  is  to  interpret." 
We  think  that  the  testimony  was  competent  to  explain  the 
conditions,  in  view  of  the  fact  that  no  date  of  delivery  was 
fixed  in  the  written  contract  and  nothing  therein  was  shown 
as  to  whether  the  shipment  of  automobiles  had  already  been 
ordered  or  as  to  when  such  shipment  would  be  made.  In 
our  opinion,  under  the  terms  of  the  contract,  it  should  be 
said  that  the  obligation  of  the  vendors  was  to  have  delivery 


Digitized  by  LjOOQIC 


May,  1920.]  Boland  v.  Smith.  407 

made  of  the  car  within  a  reasonable  time.  What  would 
amount  to  a  reasonable  time  for  shipment  from  the  east  and 
receipt  in  Los  Angeles,  would  depend  upon  conditions  within 
the  knowledge  of  the  vendors,  and  for  that  reason  we  think 
It  was  proper  for  the  court  to  receive  testimony  touching  the 
representations  and  statements  made  by  the  vendors  on  the 
subject  of  delivery.  While  in  the  plaintiff's  testimony  con- 
versations were  shown  between  the  plaintiff  and  one  of  the 
vendors,  which  conversations  occurred  subsequent  to  the 
making  of  the  contract,  those  conversations  were  not  relied 
upon  by  the  trial  judge  as  fixing  a  new  and  definite  date 
upon  which  the  automobile  was  agreed  to  be  delivered,  but 
only  as  showing  the  continuing  conditions  as  to  the  non- 
delivery and  the  explanations  made  by  the  vendors  in  at- 
tempted excuse  of  the  same,  all  of  which  was  competent  as 
going  to  the  question  as  to  whether  at  the  time  the  plaintiff 
gave  notice  of  rescission  there  had  been  an  unreasonable 
delay  on  the  part  of  the  vendors  in  the  delivery  of  the  auto- 
mobile. The  court  directly  determined  that  the  delay  was 
unreasonable  and,  upon  the  evidence  shown,  we  think  that 
that  conclusion  was  justified. 

[2]  A  second  contention  of  the  appellants  relates  to  the 
matter  of  another  transaction  had  between  the  parties  prior 
to  the  making  of  the  particular  contract  here  involved.  In 
a  cross-complaint  defendants  alleged  facts  concerning  the 
prior  transaction  under  which  it  seems  the  plaintiff  had  first 
bargained  for  a  different  automobile,  which  he  received,  and 
that  he  later  returned  the  automobile,  with  the  consent  of 
the  defendants,  and  forfeited  some  money  which  he  had  paid 
thereon.  In  the  findings  of  the  trial  court  it  is  determined 
that  the  transaction  last  referred  to  was  distinct  and  sepa- 
rate from  that  sued  upon  by  the  plaintiff,  and  that  the  re- 
scission of  the  former  contract  was  not,  as  defendant  as- 
serted, a  part  of  the  consideration  for  the  making  of  the 
contract  to  enforce  rescission  of  which  this  action  was 
brought.  Appellants  contend  that  the  court  refused  to 
admit  testimony  offered  by  them  in  support  of  matters  con- 
tained in  the  cross-complaint.  We  are  unable  to  determine 
from  the  bill  of  exceptions  as  to  what  testimony  was  offered 
to  that  point.  The  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  testimony  heard  at  the  trial.  As  to  the 
offered  testimony  we  find  in  the  record,  among  the  specifica- 
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tions,  this  statement:  **In  reply  to  defendants'  offer  to 
prove  the  facts  of  the  prior  transaction  as  pleaded  in  the 
cross-complaint  the  court  said:  'I  just  want  the  records  to 
show  that  you  started  to  prove  other  considerations  for  this 
contract  not  stated  therein  relative  to  the  matter  pleaded  in 
the  cross-complaint,  and  the  court  refused  to  hear  it  on  the 
ground  that  as  the  evidence  stands  at  this  time  you  are  not 
entitled  to  introduce  any  evidence  whatever  regarding  the 
former  transaction  between  these  parties.  In  other  words, 
that  the  court  confines  you  to  mutual  obligations  created  by 
the  written  contract  pleaded  by  you  on  the  ordering  of  this 
car.'  "  As  to  how  the  evidence  stood,  as  the  court  phrased 
it,  at  the  time  the  judge  made  that  statement,  we  are  not 
enlightened.  We  can  assume  that  such  a  ahowing  had  been 
made  as  would  have  justified  the  ruling  as  expressed  by  the 
judge,  and  that  being  true,  we  must  presume  that  the  con- 
dition of  the  case  in  its  evidence  was  such  as  to  support  the 
ruling. 

No  other  points  are  presented  which  require  considera- 
tion or  discussion. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.   No.    2816.    Second    Appellate   District,   Plvision   One.— May    8, 

1920.] 

BARR  LUMBER  COMPANY  (a  Corporation),  Respondent, 
V.  JOY  CONSTRUCTION  COMPANY  (a  Corporation), 
et  al.,  Appellants. 

[1]  Steiet  Law — ^Vrooman  Act — Dati  of  Actual  CompIiEtion  of 
Work — Conplictino  Evidkncb — FmDiNo — Appeal. — On  appeal  from 
the  judgment  in  an  action  by  a  materialman  against  the  Buretiet 
on  a  bond  given  by  a  contractor  under  the  Yrooman  Act,  the 
appellate  court  is  bound  bj  the  finding  of  the  trial  court  as  to 
the  date  of  actual  completion  of  the  work,  where  that  finding  was 
based  on  conflicting  evidence. 

[2]  Id. — Controversy  Over  Work — Completion  to  Satisjaction  of 
Street  Superinthndiint— A'erified  Statements  by  Materialmen 
— Time  for  Filing. — Where  a  contract  for  certain  street  improve- 
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ments  provides  that  the  work  is  to  be  done  to  the  satisfaction  of 
the  street  superintendent  and,  notwithstanding  the  specifications 
call  for  the  wetting  down  of  the  curbing  for  a  period  of  seven 
days,  the  street  superintendent  insists  that  the  specifications  re- 
quire that  the  cement  be  wet  down  for  ten  days,  and  the  foreman 
for  the  contractor  acquiesces  in  the  street  superintendent's  demand 
to  wet  it  for  ten  days,  and  does  so,  the  thirty  days  within  which 
materialmen  must  file  their  verified  statements  with  the  street 
superintendent  commences  to  run  from  the  date  of  actual  comple- 
tion of  the  work. 
fS]  Id. — SurnciENOT  of  Verified  Claims  Piik>--Surplus  Matteb 
Immaterial. — In  this  action  against  the  sureties  on  a  bond  given 
by  a  contractor  under  the  Vrooman  Act,  the  verified  claims  filed 
with  the  street  superintendent  sufficiently  complied  with  the  re- 
quirements of  section  6^  of  said  act;  and  such  claims  were  not 
rendered  insufficient  by  the  statement  made  in  each  of  them  "that 
the  said  undersigned  claims  a  Hen  upon  any  moneys,  warrants,  or 
bonds  for  the  said  sum  aforesaid  on  account  of  said  material  so 
furnished  for  said  improvement." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
Angeles  County.    Dana  R.  Weller,  Judge.    Aflannei 

The  facts  are  stated  in  the  opinion  of  the  court. 

Newmire  &  Watkins  for  Appellants. 

Behymer  &  Craig  for  Respondent. 

CONRBT,  P.  J.— Appeal  by  the  defendants  W.  R.  Hefley 
and  Charles  C.  Hayes  from  a  judgment  entered  against  them 
as  sureties  on  a  bond  given  by  a  contractor  under  the  street 
improvement  law  known  as  the  Vrooman  Act.  (Deering's 
Gen.  Laws,  1915  edition;  Act  3930,  p.  1714.)  The  plaintiff 
sued  on  a  claim  for  materials  furnished  by  it,  and  on  two 
assigned  claims  of  a  similar  nature,  all  being  for  materials 
used  by  the  contractor  in  performance  of  the  work.  After 
the  work  had  been  actually  completed,  verified  statements 
were  filed  with  the  street  superintendent  of  the  city  of 
Whittier,  with  whom  the  contractor  had  made  his  contract, 
as  follows:  On  May  24,  1916,  by  the  plaintiff;  on  May  25, 
1916,  by  plaintiff's  assignor,  A.  H.  Qregg;  and  on  May  24, 
1916,  by  plaintiff's  assignor,  C.  Forsyth  &  Son.  It  is 
claimed  by  plaintiff  that  these  notices  were  filed  in  conform- 
ity with  the  requirements  of  section  6Vi  of  said  statute. 
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The  street  superintendent  accepted  the  work  constituting 
said  improvement  on  the  twenty-third  day  of  June,  1916. 
Additional  notices  of  claim  were  filed  with  the  street  super- 
intendent by  the  plaintiff  and  by  Gregg  on  July  21,  1916, 
and  by  C.  Forsyth  &  Son  on  July  28,  1916.  As  to  these 
July  notices,  their  sufficiency  need  not  be  discussed,  if  the 
earlier  notices  were  filed  within  time  and  in  due  form. 

Appellants  claim  that  all  of  the  notices  were  filed  more 
than  thirty  days  from  the  time  the  improvement  was  com- 
pleted, and  that  therefore,  under  the  terms  of  said  section 
61^,  they  were  all  filed  too  late,  and  that  for  that  reason 
any  right  of  action  on  said  claims  was  lost.  In  the  case  of 
Pacific  Sewer  Pipe  Co.  v.  United  States  F.  dk  0.  Co.,  32  Cal. 
App.  Dec.  186,  [197  Pac.  332],  in  which  the  decision  of  this 
court  has  this  day  been  filed,  it  is  held  that  the  thirty  days, 
not  later  than  the  end  of  which  the  claimant  was  required 
to  file  his  statement  with  the  board  of  public  works  (street 
superintendent,  in  the  instant  case),  begins  to  run  from  the 
date  of  the  actual  completion  of  the  work,  and  not  from  the 
date  of  the  acceptance  of  the  work  by  the  board  of  public 
works  or  street  superintendent.  [Editor's  note;  For  deci- 
sion of  supreme  court,  on  rehearing  of  Pacific  etc.  Co.  v. 
United  States  etc.  Co.,  stipra.  See  185  Cal.  515,  197  Pac. 
332.]  [1]  The  principal  question  then  is,  whether  or 
not  the  notices  filed  with  the  street  superintendent  on 
May  24th  and  May  25th  were  filed  within  thirty  days 
from  the  time  the  improvement  was  completed.  The 
finding  of  the  court  is  that  the  construction  work  under 
the  contract  was  completed  on  the  25th  of  April,  1916,  and 
not  earlier  than  that  date.  Appellants  claim  that  this  find- 
ing is  not  supported  by  the  evidence  and  that,  as  shown  by 
the  evidence,  the  work  was  completed  not  later  than  April 
21,  1916.  There  is  positive  testimony  that  the  work  of  con- 
struction, exclusive  of  what  is  known  as  the  wetting  down 
process  which  follows  the  laying  of  the  cement,  was  com- 
pleted on  April  15th.  It  was  stipulated  by  plaintiflf's  coun- 
sel that  the  specifications  called  for  the  wetting  down  of  the 
curbing  for  a  period  of  seven  days,  and  that  the  work  was 
to  be  done  in  a  good  and  workmanlike  manner  and  to  the 
satisfaction  of  the  street  superintendent  of  the  city  of 
"Whittier.  At  about  the  time  when  the  work  was  ready  for 
the  wetting  down  process  to  begin,  a  converaation  occurred 
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between  Wilson,  the  contractor's  foreman,  and  Stevens,  the 
street  superintendent,  in  which  conversation  the  superin- 
tendent insisted  that  the  specifications  required  that  the 
cement  be  wet  down  for  ten  days,  whereas  the  foreman  con- 
tended that  they  called  for  seven  days.  The  testimony  of 
th«  foreman  is  that  he  acquiesced  in  the  superintendent's 
demand  to  wet  it  for  ten  days,  and  did  so;  and  that  he 
finished  the  wetting  of  the  curb  on  April  24th.  The  street 
superintendent  testified  that  this  work  was  done  up  to  and 
including  April  25th.  [2]  On  this  conflicting  evidence  we 
must  accept  the  court's  finding  that  the  work  was  completed 
on  and  not  before  April  25th,  unless  we  accept  appellant's 
contention  that  the  last  three  days  of  the  wetting  down  pro- 
cess are  not  to  be  considered  as  a  part  of  the  completion  of 
the  contract,  and  that  therefore  the  work  must  be  held  to 
have  been  completed  at  least  as  early  as  April  22d.  But 
with  this  contention  we  do  not  agree.  Since  the  work  was 
to  be  done  to  the  satisfaction  of  the  street  superintendent, 
and  since  there  was  a  controversy  between  the  parties  as  to 
what  would  constitute  a  sufficient  wetting  down  process  to 
make  the  work  satisfactory,  and  since  that  controversy  was 
actually  settled  by  continuance  of  the  work  for  the  period 
required  by  the  street  superintendent  in  order  to  make  the 
work  satisfactory  to  him,  it  is  our  opinion  that  the  work 
should  not  be  deemed  to  have  been  completed  until  the 
twenty-fifth  day  of  April.  This  being  so,  the  notices  of  May 
24th  and  May  25th  were  filed  with  the  street  superintendent 
within  due  time. 

Finally,  it  is  contended  that  the  first  set  of  notices  and 
claims  filed  did  not  comply  with  the  requirements  of  section 
Gy2  of  the  statute,  because  the  form  of  verification  in  each 
of  the  claims  was  defective  in  that  the  verified  statements 
did  not  contain  an  allegation  that  the  plaintiflf's  claim,  or 
some  part  thereof,  has  not  been  paid,  and  did  not  show  when 
the  various  items  of  materials  were  furnished.  It  is  also 
claimed  that  the  Barr  Lumber  Company's  claim  was  defec- 
tive in  that  the  aflSdavit  of  verification  does  not  show  that 
the  verification  was  made  by  0.  H.  Barr  on  behalf  of  the 
corporation;  also  that  the  claims  do  not  purport  to  hold  the 
bondsmen  responsible.  The  Barr  Lumber  Company's  claim 
was  signed,  **Barr  Lumber  Company,  By  0.  H.  Barr,  Presi- 
dent"   The  aflSdavit  of  verification  is  signed  **0.  H.  Barr," 
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and  the  said  0.  H.  Barr,  ** being  first  duly  sworn,  deposes 
and  says  that  he  is  the  president  of  the  Barr  Lumber  Com- 
pany, the  corporation  claimant  above  named;  that  he  has 
read  the  foregoing  claim  and  that  the  facts  therein  stated 
are  true."  In  each  of  the  other  claims  the  affiant,  who  was 
one  of  the  claimants,  stated  in  his  affidavit  of  verification 
that  he  had  read  the  foregoing  claim,  ''and  that  the  facts 
therein  stated  are  true.*'  In  each  of  the  claims  a  statement 
of  the  demand  was  made  and  that  the  amount  so  claimed 
'*is  now  due,  owing  and  unpaid."  The  plaintiflP's  claim  fur- 
ther stated  that  of  the  total  amount  which  the  contractor 
had  agreed  to  pay  for  the  materials  furnished,  *'no  part  of 
the  same  has  been  paid,"  except  a  stated  sum.  The  other 
claims  filed  specifically  stated  ''that  no  part  of  the  same  has 
been  paid."  We  think  that  these  statements  of  the  verified 
claims  were  sufficient  to  comply  with  the  requirements  of 
the  statute.  We  further  hold,  contrary  to  the  contention 
of  appellants,  that  these  claims  as  filed  were  not  rendered 
insufficient  by  the  statement  made  in  each  of  them  '^that 
the  said  undersigned  claims  a  lien  upon  any  moneys,  war- 
rants, or  bonds  for  the  said  sum  as  aforesaid  on  account  of 
said  material  so  furnished  for  said  improvement"  Con- 
ceding  that  the  last-quoted  words  were  not  required  to  be  in 
the  notice,  we  cannot  see  that  appellants,  sureties  on  the 
contractor's  bond,  could  have  been  in  any  manner  misled 
or  otherwise  prejudiced  thereby. 
The  judgment  is  affirmed. 

James,  J.,  concurred. 

Shaw,  J.,  concurred  in  the  judgment 
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[CSy.    No.    2937.    Second    Appellate    District,   Division    One.— -May    8, 

1920.] 

COUNTY   OP   TULARE,   Bespondent,   ▼.   R.    W.    FENN, 

Appellant. 

[1]  Bail — FoRFKinna  by  Becordeb— Right  of  CJountt  to  Monet — 
Patmxnt  to  City  —  Action  to  Recover  — Want  of  Defense. — 
Money  collected  as  a  forfeiture  of  bail  for  nonappearance  to  an- 
swer a  felony  charge  before  a  recorder  of  a  city  of  the  sixth  class, 
Bitting  as  a  magistrate  of  the  county,  belongs  to  the  county  and 
not  the  city;  and  the  fact  that  such  magistrate  has  mistakenly 
paid  out  such  money,  even  in  good  faith,  to  the  city,  does  not  con- 
stitute a  defense  to  an  action  by  the  county  to  recover  the  same. 

APPEAL   from  a  judgment  of  the   Superior   Court   of 
Tulare  County.    J.  A.  Allen,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  W.  Braswell  for  Appellant. 

Fred  C.  Scott,  District  Attorney,  and  Frank  Lamherson 
for  Respondent. 

CONREY,  P.  J.— In  December,  1917,  while  the  defendant 
was  acting  as  a  magistrate  of  the  county  of  Tulare  under 
and  by  virtue  of  his  office  as  recorder  of  the  city  of  Lindsay 
in  that  county  (said  city  of  Lindsay  being  a  city  of  the  sixth 
class),  he  received  a  complaint  in  writing  made  to  him  as 
such  magistrate,  charging  one  Ah  Wong  with  the  commis- 
sion of  a  felony.  Such  proceedings  were  had  that  said 
magistrate  received  from  the  said  Ah  Wong  the  sum  of 
five  hundred  dollars  as  bail  and  undertaking  that  the  said 
Ah  Wong  would  appear,  etc.,  as  required.  At  the  time  set 
for  the  examination  of  Ah  Wong  before  the  defendant  upon 
said  charge  of  felony  Ah  Wong  did  not  appear.  Thereupon 
the  said  Fenn,  acting  as  magistrate,  entered  the  ii.ct  of  such 
nonappearance  upon  the  minutes  of  the  recorder's  court  of 
the  city  of  Lindsay,  and  did  declare  said  sum  of  five  hun 
dred  dollars  to  be  forfeited  by  the  said  Ah  Wong.  That  for- 
feiture has  become  final;  nevertheless,  the  defendant  has 
not  paid  said  sum  to  the  treasurer  of  the  county  of  Tulare. 
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On  these  facts,  which  are  pleaded  more  fully  in  the  com- 
plaint, the  county  of  Tulare  brought  this  action  to  recover 
judgment  against  the  defendant  for  said  sum  of  five  hun- 
dred dollars.  By  his  answer  to  the  complaint  the  defendant 
admitted  the  allegations  of  the  complaint,  except  that  the 
defendant  denied  that  there  is  due,  owing,  and  unpaid  from 
the  defendant  to  the  plaintiff  the  said  sum,  or  any  sum 
whatever.  An  aflSrmative  defense  was  also  pleaded,  under 
which  it  was  claimed  that  the  money  forfeited  as  aforesaid 
was  forfeited  to  the  city  of  Lindsay  and  not  to  the  county 
of  Tulare,  and  the  money  paid  over  to  the  said  city  of  Lind- 
say. On  the  pleadings  above  mentioned,  the  plaintiff  moved 
for  a  judgment  on  the  pleadings.  Said  motion  having  been 
granted,  judgment  was  entered  accordingly,  and  the  defend- 
ant appeals  therefrom. 

[1]  In  support  of  the  plaintiff's  claim  of  right  to  the 
money  in  question,  we  are  first  required  to  consider  certain 
sections  of  the  Penal  Code  in  the  chapter  which  relates  to 
the  taking  of  bail.  **  Admission  to  bail  is  the  order  of  a 
competent  court  or  magistrate  that  the  defendant  be  dis- 
charged from  actual  custody  upon  bail.''  (Pen.  Code,  sec. 
1268.)  Section  1295  permits  the  deposit  of  money  instead 
of  an  undertaking  in  writing.  Section  1307  reads  as  fol- 
lows: '*If,  by  reason  of  the  neglect  of  the  defendant  to  ap- 
pear, money  deposited  instead  of  bail  is  forfeited,  and  the 
forfeiture  is  not  discharged  or  remitted,  the  clerk  with  whom 
it  is  deposited  must,  at  the  end  of  thirty  days,  unless  the 
court  has  before  that  time  discharged  the  forfeiture,  pay 
over  the  money  deposited  to  the  county  treasurer.'* 

Notwithstanding  the  provisions  of  section  1307  of  the 
Penal  Code,  appellant  contends  that  the  money  deposited 
with  him  by  Ah  Wong  was  rightfully  forfeited  to  the  city 
of  Lindsay  under  and  by  virtue  of  the  provisions  of  section 
1457  of  the  Penal  Code,  which  section  is  a  part  of  the  chap- 
ter entitled  ''Proceedings  in  Justices'  and  Police  Courts," 
beins:  chapter  1  of  title  XI  of  part  II  of  that  code.  It  is 
provided  in  that  section  *'that  all  fines  and  forfeitures  col- 
lected in  any  police  court  or  city  justice's  court  that  is 
maintained,  and  the  salaries  of  the  officers  thereof  paid  by 
the  city,  whether  prosecuted  for  a  violation  of  a  state  law 
or  a  city  ordinance  shnll  be  paid  to  the  city  treasurer  of 
the  city  in  which  such  court  is  located."    See,  also,  section 
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1570  of  the  Penal  Code,  to  like  effect.  It  is  conceded  that 
defendant's  salary  as  recorder  was  payable  by  the  city  of 
Lindsay. 

The  money  in  question  here  was  not  payable  to  the  city 
treasurer  of  the  city  of  Lindsay,  unless  as  a  forfeiture  it 
was  collected  in  the  recorder's  court  in  its  character  as  a 
police  court  and  in  connection  with  an  action  prosecuted 
therein.  But  it  was  not  so  collected.  The  recorder's  court 
in  a  city  of  the  sixth  class  has  jurisdiction  concurrently  with 
justices'  courts  '*of  all  actions  and  proceedings,  civil  and 
criminal,  arising  within  the  corporate  limits  of  such  city  or 
town,  and  which  might  be  tried  in  such  justice's  court." 
The  recorder  is  judge  of  the  recorder's  court,  and  it  is  pro- 
vided that  he  **  shall  have  the  powers  and  perform  the  duties 
of  a  magistrate."  (Municipal  Corporations  Act,  sees.  882, 
883;  Deering's  Gen.  Laws,  1915  ed.,  p.  1132.)  '*A  magis- 
trate is  an  oflScer  having  power  to  issue  a  warrant  for  the 
arrest  of  a  person  charged  with  a  public  offense."  (Pen, 
Code,  sec.  807.)  **The  following  persons  are  magistrates: 
1.  The  justices  of  the  supreme  court;  2.  The  judges  of  the 
superior  court;  3.  Justices  of  the  peace;  4.  Police  magis- 
trates in  towns  or  cities."     (Pen.  Code,  sec.  808.) 

Since  the  charge  on  which  Ah  Wong  was  held  undef 
arrest  was  not  for  a  misdemeanor  triable  in  the  recorder's 
court,  but  was  a  charge  of  felony,  the  defendant  Fenn  could 
not  act  in  that  matter  except  as  a  magistrate.  The  power 
of  justices  of  the  peace  and  police  judges  to  hold  examina- 
tions and  commit  persons  to  be  held  on  charges  of  felony  or 
misdemeanor  triable  in  the  superior  court  is  derived  from 
the  character  of  those  officers  as  magistrates,  and  not  as  jus- 
tices of  the  peace  or  judges  of  police  courts.  This  office  of 
magistrate  is  purely  a  statutory  one,  *'and  the  powers  and 
duties  of  the  functionary  are  solely  those  given  by  statute." 
(People  V.  Cohen,  118  Cal.  74,  78,  [50  Pac.  20] ;  People  v. 
Crespi,  115  Cal.  50,  [46  Pac.  863].)  Even  a  justice  of  the 
supreme  court,  or  a  judge  of  the  superior  court,  if  he  sees 
fit  to  assume  the  duties  of  a  committing  magistrate,  "is 
not  accompanied  in  the  discharge  of  those  functions  by  any 
of  the  general  or  implied  powers  .  .  .  which  surround  him 
when  sitting  as  a  court  of  record."  {People  v.  Cohen, 
supra.) 
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In  acting  as  cnstodian  of  bail  money,  and  in  paying  oat 
aucb  money  to  the  public  treasary  after  the  forfeiture,  the 
magistrate  is  an  agent  of  the  state,  not  acting  in  a  judicial 
capacity.  Therefore  the  decisions  referred  to  by  counsel 
for  appellant,  to  the  effect  that  a  judge  is  not  to  be  held 
resi)onsible  in  a  civil  suit  for  any  judicial  determination 
made  by  him,  are  not  applicable  to  this  case.  The  defend- 
ant is  liable  to  the  county,  in  an  action  prosecuted  by  the 
district  attorney,  for  money  held  by  defendant  which  is  by 
law  payable  into  the  treasury  of  the  county.  It  is  immate- 
rial to  the  plaintiff's  cause  of  action  that  the  defendant  has 
mistakenly  paid  out  that  money,  even  in  good  faith,  to  some 
other  person  or  corporation. 

The  judgment  is  aflBrmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[CIt.   Ko.   8242.    First   Appellate   Distriet,   Division    One.— May    10, 

1920.] 

ADA  HINCKSMAN,  Respondent,  v.  ERNEST  WALTER 
SMITH  DELACOUR  et  al..  Appellants. 

[1]  Vekdob  and  Vendee — Ejectment  bt  Vendor— Vendee  in  Posses- 
sion— Equitable  Detenbes. — ^Vendees  in  possession,  nnder  a  eon- 
tract  of  purcbase,  not  having  performed  tbeir  eontract,  and  being 
in  default  with  their  payments,  cannot  maintain  an  equitable  de- 
fense to  an  action  of  ejectment  bj  the  vendor. 

[2]  Id. — ^Fraud  of  Vendoe — ^Remedies  of  Vendee — Defatjlt— E!jeot- 
MENT.— Vendees  in  possession,  under  a  contract  of  purchase  which 
they  were  induced  to  enter  into  through  the  false  and  fraudulent 
representations  of  the  vendor,  must  pay  the  purchase  price,  accord- 
ing to  the  contract,  and  receive  such  title  as  the  vendor  is  able  to 
give,  if  they  choose  to  retain  possession  of  the  land,  or  they  may 
rescind  the  contract,  restore  the  possession  to  the  vendor,  and  re- 
cover the  purchase  money  paid,  together  with  the  other  expendi- 
tures, after  deducting  therefrom  the  fair  rental  value  of  the 
premises.  Refusing  to  adopt  either  course,  they  are  liable  to  an 
action  of  ejectment  by  the  vendor,  in  which  they  are  not  entitled 
to  recover  the  purchase  money  paid. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     C.  N.  Andrews,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  S.  Preston  for  Appellants. 

Fred  O'Farrell  for  Respondent. 

WASTE,  P.  J.— This  is  an  action  brought  by  plaintiff,  as 
vendor  in  a  contract  for  the  sale  of  real  estate,  against  the 
defendants,  who  were  vendees  in  possession,  to  recover  pos- 
session of  the  land,  and  damages  for  the  retention  thereof, 
after  alleged  breach  of  the  contract  in  failing  to  make  pay- 
ments, and  for  a  judgment  declaring  the  contract  to  have 
been  broken,  quieting  plaintiff's  title  to  the  land,  and  for 
general  equitable  relief. 

The  defendants  in  their  amended  answer  to  the  complaint 
denied  a  willingness  on  the  part  of  the  plaintiff  to  carry 
out  the  terms  of  the  contract,  and  pleaded  an  aflSrmative 
equitable  defense,  based  upon  the  ground  of  false  and 
fraudulent  representations,  made  to  induce  them  to  purchase 
the  land.  The  same  affirmative  matter  was  set  up  in  an 
amended  cross-complaint,  with  a  prayer  for  a  rescission  of 
the  contract,  and  for  an  accounting  of  moneys  paid  to  the 
plaintiff,  and  a  finding  as  to  the  amount  cross-complainants 
had  expended  in  the  necessary  and  proper  care  and  mainte- 
nance of  the  property,  and  for  judgment  therefor.  Plain- 
tiff demurred  to  the  amended  answer  and  amended  cross- 
complaint,  and  moved  to  strike  out  all  the  affirmative  matter 
contained  therein.  The  demurrer  to  the  amended  cross- 
complaint  was  sustained  without  leave  to  amend,  and  the 
court  struck  from  the  answer  all  of  the  affirmative  matter 
pleaded  as  a  defense. 

By  the  judgment  of  the  lower  court  plaintiff  was  awarded 
the  immediate  possession  of  the  land,  the  contract  of  sale 
was  canceled,  and  the  plaintiff  was  given  nominal  damages 
for  the  detention.  Defendants  appeal  on  the  judgment-roll 
claiming  error  on  the  part  of  the  lower  court  in  sustaining 
the  demurrer  to  the  amended  cross-complaint,  and  in  strik- 
ing from  the  answer  the  matter  alleged  by  way  of  an  equi- 
table defense.    They  also  contend  that  the  judgment  was 
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erroneous  in  giving  the  plaintiff  possession  of  the  land  with- 
out a  return  of  the  purchase  price. 

Under  the  contract  of  sale  entered  into  by  the  parties  on 
February  8,  1912,  the  defendants  agreed  to  pay  the  plain- 
tiff the  sum  of  $18,000  for  the  land,  $6,000  of  which  sum 
was  paid  when  the  contract  was  executed,  the  balance  to  be 
paid  in  semi-annual  installments  of  $500  each  until  the  en- 
tire purchase  price  was  paid,  the  first  payment  to  be  made 
on  August  8,  1912.  The  defendants  took  immediate  posses- 
sion of  the  land  and  have  continued  in  possession  thereof 
ever  since.  They  made  the  payment  of  $500,  due  August  8, 
1912,  a  payment  of  $250  on  February  10,  1913,  and  a  pay- 
ment of  $250  on  August  8,  1913,  since  which  time  they  have 
paid  nothing  on  the  contract.  On  December  27,  1916,  the 
plaintiff,  in  writing,  notified  the  defendants  that  they  were 
in  default,  and  that  she  insisted  upon  full  compliance  with 
the  contract,  and  payment  within  ten  days,  of  all  unpaid 
installments  and  interest  No  payments  being  made  by  the 
defendants,  the  plaintiff  made  demand,  in  writing,  for  the 
possession  of  the  premises,  which  being  refused  she  brought 
this  action  in  ejectment,  and  for  damages. 

By  way  of  their  attempted  equitable  defense,  the  defend- 
ants alleged  that  at  the  time  of  the  making  of  the  contract 
the  plaintiff  stated  that  the  title  to  the  property  was  un- 
encumbered, whereas  it  was  subject  to  certain  easements  for 
pipe-lines;  misrepresented  the  amount  of  the  annual  income 
from  the  place;  represented  the  amount  of  land  to  be  32.63 
acres,  whereas  a  highway  dedicated  to  public  use  required 
and  occupied  two  acres ;  and  misrepresented  the  real  purpose 
for  which  she  desired  to  sell  the  property.  Defendants  fur- 
ther averred  that  upon  discovering  the  alleged  falsity  of 
these  representations  they  demanded  of  the  plaintiff  a  re- 
scission of  the  contract,  and  that  they  would  make  no  more 
payments  thereon,  but  would  continue  to  demand  an  imme- 
diate rescission  of  the  contract  and  repayment  of  all  sums 
of  money  paid  thereunder,  at  the  same  time  offering  to  sur- 
render the  possession  of  the  property,  together  with  every- 
thing received  by  the  defendants  from  the  plaintiff,  under 
the  terms  of  the  agreement.  This  demand  of  rescission,  and 
offer  in  connection  therewith,  was  rejected  by  the  plaintiff. 
Defendants  further  allege  that  they  have  at  all  times  offered, 
and  do  now  offer,  and  are  ready  and  willing,  upon  the  ro- 


Digitized  by  LjOOQIC 


May,  1920.]  Hincksman  v.  Delacoub.  419 

payment  to  them  of  the  amount  paid  to  plaintiff  under  the 
contract,  and  any  other  sums  that  the  court  may  find  to  be 
legally  due  for  money  expended  on  the  property,  to  return 
to  plaintiff  the  possession  of  all  of  said  property,  together 
with  all  things  received  from  her,  the  said  plaintiff,  by  these 
defendants  under  said  contract.  They  have  not  done  so, 
however,  and  no  other  reason  is  given  for  withholding  pos- 
session of  the  land  from  the  plaintiff. 

[1]  From  the  situation  thus  presented  by  the  pleadings, 
it  is  at  once  seen  that  the  defendants,  vendees  in  possession, 
under  a  contract  of  purchase,  not  having  performed  their 
contract,  and  being  in  default  with  their  payments,  are 
attempting  to  maintain  an  equitable  defense  to  an  action  of 
ejectment  by  the  vendor.  Such  a  defense  may  not  be  main- 
tained. The  case  is  very  similar  in  its  essentials  to  Garvey 
V.  Lashells,  151  Cal.  526,  wherein,  at  page  530,  [91  Pac. 
500],  the  court  said:  **So  far  as  the  defense  made  by  the 
answer  is  concerned,  the  case  is  simply  that  of  a  vendee  who 
has  received  possession  of  the  property  from  the  vendors 
under  a  contract  of  sale  attempting  to  retain  possession  as 
against  the  vendors  without  fulfilling  his  covenants  as  to 
payment."  As  was  said  in  another  decision:  **It  appears  to 
be  well  established  that,  under  such  circumstances,  the  ven- 
dee cannot  retain  possession  of  the  land,  while  neglecting  to 
pay  the  price  when  due,  and  that  the  failure  of  the  title 
does  not  give  him  the  right  to  continue  in  possession  by 
merely  keeping  good  an  offer  to  perform  on  his  part  con- 
ditioned upon  performance  by  the  vendor."  {Gervaise  v. 
Brookins,  156  Cal.  103,  106,  [103  Pac.  329];  Hoffman  v. 
Remnant,  72  Cal.  1,  4,  [12  Pac.  804].)  The  action  of  the 
trial  court  in  sustaining  the  demurrer  to  the  amended  cross- 
complaint,  and  in  striking  the  aflSrmative  matter  from  the 
answer,  was,  therefore,  correct. 

Appellants  urged  that  the  judgment  of  the  trial  court,  re- 
storing plaintiff  to  the  possession  of  the  land,  without  de- 
creeing the  return  of  the  purchase  price  to  the  defendants 
was  erroneous.  There  is  no  merit  in  this  contention.  [2] 
As  before  stated,  the  defendants  received  possession  of  tht 
land  from  the  plaintiff  under  the  contract,  and  can  retain 
possession  only  by  fulfilling  their  covenants  which  thej 
therein  made.  It  was  not  necessary  for  the  purposes  of  this 
case,  an  action  in  ejectment,  to  determine  whether  or  not  the 
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respondent  had  a  good  and  sufficient  title,  or  whether  or  not 
defendants  had  been  led  to  enter  into  the  contract  by  false 
representations.  If  they  desired  to  retain  the  possession  ac- 
quired under  the  contract,  they  should  have  complied  with 
their  part  of  it.  If  they  concluded  not  to  comply,  because 
the  title  was  not  satisfactory  to  them,  or  for  any  other  rea- 
son, they  were  bound  to  restore  possession  to  the  plaintiflF. 
Whatever  cause  of  action  they  may  have  for  the  purchase 
money  which  they  paid  and  for  money  expended  in  the 
preservation  and  maintenance  of  the  property,  is  another 
matter.  It  constitutes  no  dc^fense  to  the  present  action. 
Either  they  must  pay  the  purchase  price,  according  to  the 
contract,  and  receive  such  title  as  the  vendor  is  able  to  give, 
if  they  choose  to  retain  possession  of  the  land,  or,  they  may 
rescind  the  contract,  restore  the  possession  to  the  vendor, 
and  recover  the  purchase  money  paid,  together  with  the 
other  expenditures,  after  deducting  therefrom  the  fair  rental 
value  of  the  premises.  Having  refused  to  adopt  either 
course,  they  are  liable  to  an  action  of  e.iectment  by  the  ven- 
dor. {Haile  V.  Smith,  128  Cal.  415,  419,  [60  Pac.  1032].) 
The  law  required  them  to  surrender  possession  of  the  prop- 
erty or  prove  an  eviction  therefrom,  before  permitting  the 
defense  of  failure  of  consideration,  or  a  suit  to  recover  the 
purchase  price,  or  damages.  {Rhorer  v.  Bila,  83  Cal.  51, 
55,  [23  Pac.  274] ;  Hanmn  v.  McNickle,  82  Cal.  122,  126, 
[23  Pac.  271].) 
The  judgment  is  affirmed. 

Richards,  J.,  and  Gosbey,  J.,  pro  tern.,  concurred. 
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[CSv.   No.   3182.    Second    Appellate   District,  DinsioB   Two.—Maj   10, 

1920.] 

LOS  ANGELES  TRUST  &  SAVINGS  BANK  (a  Corpora- 
tion),  Respondent,  v.  HERMAN  BORTENSTEIN, 
Appellant. 

[1]  Mortgages  —  Partial  Destruotion  of  Property  —  Jttdomsnt 
Against  Tort-feasor — Liability  for  Mortgage  Indebtedness.— 
Where  mortgaged  real  property  is  partially  destroyed  by  the  tor- 
tious act  of  a  third  party,  the  mortgagee,  in  an  action  to  fore- 
close the  mortgage,  is  entitled  to  have  the  tort-feasor,  against 
whom  a  judgment  has  been  seen  red  by  the  owner,  joined  with  the 
owner  as  a  party  defendant  and  to  have  included  in  the  decree  a 
provision  that  in  the  event  the  proceeds  from  the  sale  of  the 
real  property  is  insufficient  to  satisfy  the  mortgage  indebtedness, 
the  tort-feasor  shall  pay  such  dellcienoy  out  of  the  judgment  ob- 
tained against  it  by  the  owner. 

[2]  lD.~ Award  op  Damages  to  Owner — Substitution  for  Mort- 
gaged Premises — Equity. — In  such  a  case,  the  judgment  against 
the  tort-feasor  is  for  the  injury  to  the  mortgaged  premises  and,  in 
equity,  the  money  recovered  because  of  such  injury  must  be  treated 
as  the  mortgaged  premises,  and  not  merely  as  the  interest  of  the 
owner  therein,  notwithstanding  the  action  against  such  tort-feasor 
ia  by  the  owner  alone  and  the  money  ie  awarded  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County.    Gavin  W.  Craig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Mack  Love  for  Appellant. 

William  L.  Euehn  for  Respondent 

PINLAYSON,  P.  J.— This  is  an  action  to  foreclose  a 
mortgage  on  real  property.  Herman  Bortenstein  and  the 
city  of  Los  Angeles  are  defendants.  Bortenstein  alone  ap- 
peals from  the  decree  of  foreclosure.  The  chief  question  on 
the  appeal  is  whether  plaintiff  has  any  lien,  legal  or  equi- 
table, upon  certain  moneys  that,  in  another  action,  were 
adjudged  to  be  due  from  the  city  to  Bortenstein  for  injury 
to  the  mortgaged  property.    Bortenstein  filed  a  demurrer  to 
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the  complaint  in  the  present  action.  The  demurrer  was 
overruled,  he  was  given  ten  days  to  answer,  and,  failing  to 
answer,  his  default  was  entered.  The  city  filed  an  answer 
admitting  all  the  allegations  of  the  complaint. 

It  appears  from  the  complaint  and  recitals  in  the  foreclo- 
sure decree  that,  originally,  the  mortgaged  property,  together 
with  an  adjoining  strip  of  land  ten  feet  wide,  were  owned 
by  one  Clarke  and  wife.  The  Clarkes,  while  the  owners  of 
the  mortgaged  property,  mortgaged  it  to  plaintiff  to  secure 
the  payment  of  a  promissory  note  for  six  thousand  dollars 
executed  by  them  to  plaintiff  as  the  payee.  Thereafter  the 
Clarkes  conveyed  the  mortgaged  property  to  Bortenstein, 
subject  to  the  mortgage.  At  the  same  time  they  conveyed 
to  Bortenstein  the  adjoining  ten-foot  strip  of  land.  There- 
after the  mortgaged  property,  together  with  the  buildings 
thereon,  and  the  adjoining  ten-foot  strip,  were  greatly  dam- 
aged by  a  flood.  The  buildings  on  the  mortgaged  property 
were  carried  off  by  the  flood  waters  and  the  surface  of  the 
land  was  washed  away.  Bortenstein,  who  had  become  the 
owner  of  the  premises  under  his  grant  from  the  mortgagors, 
claiming  that  the  city  was  responsible  for  the  destructive 
effects  of  the  flood,  brought  an  action  against  the  city 
wherein  he  recovered  a  judgment  for  damages.  In.  that 
action  Bortenstein  sued  not  only  for  damage  to  the  real 
property  that  the  Clarkes  had  previously  mortgaged  to  this 
plaintiff,  but  also  for  damage  to  the  adjoining  ten-foot  strip 
and  to  certain  personal  property  that  was  on  the  premises  at 
the  time  of  the  flood.  The  judgment  against  the  city  was  for 
the  total  sum  of  twelve  thousand  five  hundred  dollars.  By  its 
judgment  in  that  action  the  court  adjudged  that  the  bare  land 
itself,  without  the  improvements,  was  damaged  in  the  sum  of 
one  thousand  five  hundred  dollars ;  that  the  buildings  and  im- 
provements on  the  mortgaged  property  were  damaged  in  the 
^;um  of  ten  thousand  dollars,  and  that  the  personal  prop- 
erty  was  damaged  in  the  sum  of  one  thousand  dollars.  The 
plaintiff  here  was  not  a  party  to  that  action.  By  its  decree 
of  foreclosure  in  the  present  action  the  trial  ooort  found 
that  the  damage  to  the  personal  property  and  to  the  ten- 
foot  strip  is  229/2500  of  the  total  amount  of  damage  to  all 
the  property  so  owned  by  Bortenstein,  and  that  the  damage 
to  the  property  covered  by  plaintiff's  mortgage  is  2271/2500 
of  the  total  damage  sustained  by  all  the  property.    The 
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court,  therefore,  by  its  decree  in  this  foreclosure  suit,  ad- 
judged: (1)  That  the  mortgaged  premises  be  sold  by  the 
sheriff  in  the  manner  prescribed  by  law;  (2)  that  the 
sheriff  apply  the  proceeds  of  such  sale  to  the  payment  of  his 
fees,  to  plaintiff's  costs  of  suit,  and  to  the  satisfaction  of 
the  mortgage  debt;  (3)  that  if,  after  such  payments,  there 
be  any  surplus,  he  pay  the  same  to  Bortenstein;  and  (4) 
that  if  the  proceeds  of  such  sale  be  insufficient  to  satisfy  the 
mortgage  indebtedness,  then,  if  and  when  said  judgment 
against  the  city  shall  become  final,  the  city  pay  to  plaintiff 
the  amount  of  such  deficiency  out  of  2271/2500  of  the 
moneys  that  it  had  been  adjudged  to  pay  to  Bortenstein; 
and  that  if  the  judgment  for  damages  in  the  action  by 
Bortenstein  against  the  city  should  be  reversed  on  appeal, 
then,  out  of  2271/2500  of  any  damages  that  might  be 
awarded  Bortenstein  by  any  judgment  that  might  there- 
after become  final  in  the  action  by  him  against  the  city,  the 
latter  pay  plaintiff  any  deficiency  there  might  be  after  such 
sheriff's  sale  of  the  mortgaged  property. 

[1]  Appellant  makes  no  complaint  of  that  part  of  the 
foreclosure  decree  which  directs  a  sale  of  the  mortgaged 
property.  His  attack  is  against  that  part  of  the  decree 
which  gives  to  plaintiff  the  right  to  satisfy  the  mortgage  in- 
debtedness out  of  any  moneys  recoverable  from  the  city  by 
reason  of  the  partial  destruction  of  the  mortgaged  property. 
There  is  no  merit  in  this  contention. 

If,  by  condemnation  proceedings,  the  city  had  appro- 
priated any  part  of  the  mortgaged  property,  it  could  not 
have  cut  off  the  lien  of  the  mortgage  by  paying  to  Borten- 
stein, for  the  latter 's  sole  use  and  benefit,  damages  for  the 
part  of  the  premises  so  appropriated.  As  a  mortgagee, 
plaintiff  could  have  claimed  so  much  of  such  damages  as 
might  be  necessary  to  satisfy  the  indebtedness  secured  by 
the  mortgage,  if  the  part  of  the  mortgaged  property  not 
taken  or  damaged  by  the  city  should  prove  insuflScient  for 
that  purpose.  It  is  a  well-recognized  rule  of  equity,  based 
upon  the  doctrine  of  equitable  conversion,  that  when  land 
is  taken  for  public  use,  the  money  awarded  for  such  land 
remains,  and  is  to  be  considered,  as  land  in  respect  to  all 
rights  and  interests  relating  thereto.  The  money,  in  such 
cases,  is  deemed  to  represent  the  land,  and  is  applied  in 
equity  to  discharge  the  liens  upon  it,  precisely  in  accordance 
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with  the  legal  or  equitable  rights  of  creditors  or  encumbran- 
cers in  respect  to  such  land.  (Ba/nk  of  Auburn  v.  Roberts, 
45  Barb.  (N.  Y.)  407;  19  R.  C.  L.,  p.  343;  88  Am.  St.  Rep. 
363;  Jones  on  Mortgages,  sec.  708.) 

In  the  instant  case,  though  no  part  of  the  mortgaged 
property  was  actually  appropriated  by  the  city,  the  prop- 
erty, by  reason  of  the  city's  tortious  acts,  was  partially  de- 
stroyed or  extinguished.  The  money  awarded  for  this  in- 
jury is  an  equitable  fund  for  the  satisfaction  of  plaintiff's 
lien  on  the  mortgaged  property — just  as  much  so  as  if  it 
had  been  money  paid  by  the  city  for  land  taken  or  damaged 
in  condemnation  proceedings.  It  is  a  substitute  for  the 
land,  or  for  that  part  thereof  destroyed  or  damaged  by  the 
flood. 

[2]  The  fact  that  the  money  was  awarded  to  Bortenstein 
does  not  change  plaintiff's  rights.  The  sum  awarded  to 
Bortenstein  in  his  action  against  the  city  for  damages  arises 
from  or  grows  out  of  the  land,  by  reason  of  the  injury  that 
diminished  its  value.  It  is  a  fair  inference  from  the  aver- 
ments of  the  complaint,  the  allegations  of  which  are  admitted 
by  Bortenstein 's  default,  that  the  damages  awarded  by  the 
court  in  the  action  against  the  city  were  not  limited  to 
Bortenstein 's  interest,  which  was  that  of  an  owner  of  land 
subject  to  a  mortgage,  but  covered  all  the  damage  done  by 
the  flood  to  the  freehold.  Therefore,  the  money  so  awarded 
by  the  court  as  damages  to  the  realty  must  be  treated,  in 
equity,  as  the  land  itself.  It  takes  the  place  of  the  reduced 
value  of  the  land.  The  mortgaged  land,  in  its  present  dam- 
aged condition,  together  with  such  portion  of  all  the  moneys 
awarded  for  the  total  injury  as  represents  the  damage  to 
the  mortgaged  premises,  stand  now  in  the  place  and  stead 
of  the  original  uninjured  mortgaged  premises.  (Bank  of 
Auburn  v.  Roberts,  45  Barb.  (N.  Y.)  407;  Id.,  44  N.  Y. 
192.) 

Appellant  relies  confidently  upon  the  doctrine  announced 
in  Buckout  v.  Swift,  27  Cal.  433,  [87  Am.  Dec.  90],  There 
is  nothing  in  that  case  that  militates  against  the  views  we 
have  expressed.  In  the  present  case,  the  city  caused  damage 
to  real  property  that  Bortenstein 's  grantors  had  mortgaged 
to  plaintiff.  When  the  floods  came  the  buildings  on  the 
mort?:aged  property  were  a  part  of  the  realty.  The  damage 
to  the  buildings,  as  well  as  to  the  land,  was  damage  to  the 
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realty.  The  fact  that,  in  the  action  against  the  city  for 
damages,  the  court  awarded  Bortenstein  ten  thousand  dol- 
lars as  and  for  damage  to  the  buildings  and  improvements, 
does  not  detract  from  the  fact  that  the  damage  so  awarded 
was  damage  for  injury  to  the  freehold.  In  such  cases,  the 
measure  of  damages  is  the  value  of  the  improvement  as  it 
was  in  place,  as  a  part  of  the  realty,  immediately  preceding 
the  time  when  it  was  washed  away  or  injured  by  the  flood; 
not  what  it  would  sell  for  in  the  open  market  as  personal 
property  after  its  severance  from  the  land.  (Rhoda  v. 
Alameda  County,  58  Cal.  357.)  In  the  Buckout  case  the 
mortgagee  was  seeking  to  follow  and  impress  with  his  mort- 
gage lien  the  house  that,  by  being  severed  from  the  land, 
had  become  personalty.  Here,  the  mortgagee  is  but  seeking 
to  impress  with  its  mortgage  lien  a  fund  that  has  taken  the 
place  of  so  much  of  the  mortgaged  realty  as  was  destroyed 
by  the  flood. 

The  foreclosure  decree  makes  no  attempt  to  fasten  upon 
appellant  a  personal  liability  for  a  deficiency  judgment. 
The  ** deficiency"  referred  to  in  the  decree  is  a  deficiency 
that  may  remain  after  the  sheriff's  sale  of  the  partially  de- 
stroyed mortgaged  premises.  And  that  ** deficiency,*'  if  any 
there  may  be,  is  to  be  made  good  out  of  so  much  of  a  fund 
as,  in  equity,  is  deemed  to  represent  that  part  of  the  mort- 
gaged property  that  was  destroyed  by  the  flood. 

No  other  points  made  in  the  briefs  require  discussion. 
We  have  discussed  the  points  upon  which  appellant's  brief 
presents  any  argument.    We  find  no  error  in  the  record. 

Judgment  affirmed. 

Thomas,  J.,  and  Weller,  J.,  concurred. 
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[CSv.   No.   2G61.    Second   Appellate  District,  Division   Two. — May   10, 

1920.] 

PRANK  HEATH,  Appellant,  v.  JUDSON  FREIGHT 
FORWARDING  COMPANY  (a  Corporation),  Respond- 
ent. 

[1]  FoRWAEDiNO  Agent— Deposit  of  Goods  With — Sebvicss  Under- 
taken— ^Relation  of  Common  Gabeier. — If  goods  are  deposited 
with  a  forwarding  agent  merely  as  the  initiatory  step  toward  start- 
ing them  in  iiinere,  the  forwarding  agent  having  undertaken  to  do 
no  more  than  to  safely  keep  the  goods  and  forward  them  when 
the  opportunity  offers  itself,  and  being  in  nowise  interested  in  theiz 
carriage  after  delivery  to  the  carrier,  such  agent  cannot  be  re- 
garded as  a  common  carrier. 

[2]  Id. — ^When  LUBiLiTY  of  Common  Carries  Assumed.— Where  a 
forwarding  agent  undertakes  to  transport  property  from  its  loca- 
tion in  one  city  to  another  city,  for  through  rates  less  than  the 
published  rates  of  the  railroad  company  for  broken  lots,  which 
it  is  enabled  to  do  by  accumulating  property  for  the  given  destina- 
tion until  a  car  can  be  filled,  which  is  billed  to  its  distributing 
agent  at  the  point  of  destination,  such  forwarding  agent  assumes, 
while  holding  the  property  for  accumulation,  the  liability  of  a 
common  carrier. 

[3]  Id. — ^Relation  to  Owner — Carriage  of  Goods  to  Destination — 
Absence  of  Owner's  Consent. — Irrespective  of  whether  its  rela- 
tion to  the  owner  of  the  shipment  be  that  of  a  common  carrier  or 
a  mere  forwarder,  a  forwarding  company  that,  for  hire,  under- 
takes the  carriage  of  goods  of  another  in  a  car  of  its  own  selec- 
tion, and  delivery  to  the  owner  at  the  place  of  destination  through 
its  own  distributing  agent,  cannot  carry  the  goods  on  to  the  place 
of  destination,  as  contracted  for,  against  the  owner's  consent. 

[4]  Id. — BRIGHT  of  Control  Over  Goods — Stoppage  in  Transit— Lia- 
bility OF  Owner  fob  Services  Necessitated. — The  owner  does  not 
renounce  his  right  of  all  control  over  his  goods  by  their  delivery 

1.  Character  as  common  carriers  of  persons  or  corporations  other 
than  express  companies  that  neither  own  nor  operate  transportation 
routes,  but  undertake  to  transport  goods,  note,  42  L.  S.  A.  (N.  8.) 
902. 

4.  Right  of  stoppage  in  transitu,  notes,  29  Am.  Dec.  884;  19  Am. 
Bep.  87;  1  Am.  St.  £ep.  312. 

Right  of  shipper  to  demand  a  redelivery  of  or  to  divert  property 
at  intermediate  point,  notes,  15  L.  S.  A.  (N.  8.)  756;  L.  &.  A. 
1918B,  79. 
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to  a  common  carrier  or  to  a  forwarder,  but  the  latter  stands  in  the 
relation  of  one  employed  as  a  bailee  of  goods  for  the  purpose  of 
obeying  instructions  of  the  owner  regarding  them  and,  subject  to 
the  payment  of  a  reasonable  charge  for  the  services  necessitated  by 
his  order,  the  owner  has  the  right  either  to  stop  the  goods  in 
transit  or  to  stop  their  shipment  before  actual  transportation  has 
commenced. 

[6]  Id. — Loading  of  Goods  on  Car — Right  to  Redeuvert— Expense 
OF  Unloading — ^Lubility  fob — ^Lixn. — Where  the  forwarding  com- 
pany has  loaded  the  owner's  goods  on  a  car  before  receiving  in- 
structions to  hold  the  shipment,  but  the  goods,  without  any  very 
great  inconvenience,  can  be  taken  from  the  car  at  an  expense  not 
out  of  proportion  to  their  value,  the  owner  is  entitled  to  a  re- 
delivery  of  the  goods  at  the  point  of  shipment,  the  forwarding 
company  being  allowed  to  charge  a  reasonable  sum  to  compensate 
it  for  its  trouble  in  taking  the  goods  from  the  carload,  to  secure 
which  charge  it  has  a  lien  on  the  goods. 

[6]  Id. — iNSTEucnoNs  to  Hold  Shipment  —  Refusal  to  Obey  XJn- 
JT7BTIFIED— Authorization  to  Unload  not  Necessary. — Where  a 
forwarding  company,  after  it  has  loaded  the  goods  on  the  ear  but 
before  such  ear  has  started,  receives  definite  instructions  from  the 
owner  to  hold  the  shipment,  and  such  goods  can  be  taken  from 
the  ear  at  an  expense  not  out  of  proportion  to  their  value,  the 
forwarding  company  is  not  justified  in  refusing  to  obey  such  in- 
structions because,  within  a  time  specified  by  it,  it  does  not  re- 
ceive a  reply  to  its  telegram  wherein  the  owner,  after  being  ad- 
vised that  the  goods  are  already  loaded  and  the  cost  of  unloading, 
ia  asked  if  he  authorizes  unloading. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,    Russ  Avery,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Alderson  for  Appellant 

E.  T.  Sherer  and  Bicksler,  Smith  &  Parke  for  Respondent. 

FINLAYSON,  P.  J.— Defendant,  a  New  York  corporation, 
is  engaged  in  the  business  of  shipping  and  forwarding 
freight  of  all  kinds,  especially  household  furniture,  from 
New  York  city  to  all  points  in  the  United  States.  For  this 
purpose,  defendant,  at  its  loading  station  in  Newark,  New 
Jersey,  assembles  goods  of  various  ownership  that  are  to 
be  shipped  to  a  common  destination.     This  is  done  for  the 
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purpose  of  making  up  a  carload,  that  thereby  a  through 
rate  may  be  obtained  that  is  less  than  the  published  rates  of 
the  railroad  company  for  broken  lots.  The  accumulated  car- 
load,  so  assembled  for  any  given  destination,  is  billed  to  de- 
fendant's distributing  agent  at  the  point  of  destination,  and 
such  distributing  agent  distributes  the  goods  to  the  various 
owners  at  that  place. 

In  the  month  of  December,  1916,  plaintiff,  who  then  re- 
sided in  New  York,  desiring  to  ship  his  household  furniture 
to  Los  Angeles,  which  city  he  contemplated  making  his  home, 
entered  into  a  contract,  at  New  York,  with  defendant, 
whereby  defendant  agreed  to  prepare  plaintiff's  household 
furniture  for  shipment  and  ship  it  from  New  York  to  Los 
Angeles.  Plaintiff  left  the  city  of  New  York  and  arrived  in 
Los  Angeles  about  December  11,  1916.  On  December  18, 
1916,  defendant  wrote  a  letter  to  plaintiff,  addressed  to  the 
latter  at  Los  Angeles,  wherein  defendant  informed  plaintiff 
that,  owing  to  a  freight  congestion,  plaintiff's  household 
goods  had  not  as  yet  arrived  at  the  defendant's  loading 
station  at  Newark. 

On  December  29,  1911,  at  Los  Angeles,  plaintiff,  having 
decided  to  return  to  New  York,  sent  to  defendant,  addressed 
to  it  at  its  New  York  oflSce,  a  telegram  reading  as  follows: 
''Hold  shipment  further  instructions  if  not  shipped  wire 
my  expense  whether  shipped  or  not." 

This  telegram  was  received  by  defendant  at  its  New  York 
office  on  December  30,  1916,  at  9:30  o'clock  A.  M.  At  that 
time  plaintiff's  household  furniture  had  been  loaded  on  a 
car  at  Newark,  but,  as  yet,  the  car  had  not  started  on  its 
journey  to  California.  When  the  car  was  finally  loaded, 
the  carload  consisted  of  124  packages,  forty-three  of  which 
contained  plaintiff's  household  furniture,  the  remaining 
packages  containing  goods  belonging  to  other  persons. 
Plaintiff's  forty-three  packages  were  the  first  to  be  loaded 
on  the  car.  So  that,  to  unload  plaintiff's  household  furni- 
ture, it  would  have  been  necessary  to  unload  the  entire  car. 
This  would  have  involved  an  expenae  of  about  twenty  dollars. 

At  9 :45  A.  M.,  on  December  30,  1916,  which  was  a  Satur- 
day, defendant  telc<?raphed  from  New  York  to  plaintiff  at 
Los  Angeles  as  follows:  ''Your  shipment  loaded  today  do 
you  authorize  nnloadinjr  cost  about  twenty  dollars  must  have 
reply  one  o'clock  New  York  time."    It  is  claimed  by  plain- 
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tiflf  that  this  telegram  was  not  actually  received  by  him  at 
Los  Angeles  until  11:55  A.  M.  of  December  30th,  which 
would  be  2:55  P.  M.  at  New  York. 

As  we  have  said,  December  30,  1916,  waa  a  Saturday. 
The  regular  time  for  closing  defendant's  office  on  Saturdays 
is  1  o'clock  P.  M.  On  this  occasion,  however,  an  employee 
of  defendant  remained  at  its  office  on  December  30th  until 
6  o'clock  to  receive  any  telegram  that  plaintiff  might  send 
in  reply  to  that  sent  by  defendant  to  plaintiflP  at  9 :45  A.  M. 
of  that  day.  Plaintiff  did  send  a  telegram  to  defendant  in 
reply  to  that  which,  he  says,  was  delivered  to  him  at  11:55 
A.  M.  That  telegram,  filed  at  Los  Angeles  at  11:58  A.  M. 
of  December  30th,  reads:  ''Please  unload  goods  and  put  in 
storage."  For  some  reason  this  telegram  was  not  delivered 
to  defendant  on  December  30th.  Because  the  next  day  was 
Sunday,  and  the  following  day,  January  1st,  a  holiday, 
plaintiff's  telegram  of  December  30th  was  not  received  by 
defendant  until  Tuesday,  January  2,  1917.  Upon  its  re- 
ceipt, defendant  sent  plaintiff  a  telegram  as  follows:  ''Un- 
fortunately your  goods  forwarded  Saturday  evening  your 
wire  not  received  until  this  morning  through  error  or  negli- 
gence of  telegraph  company  no  reply  to  wire  Saturday  after- 
noon. Compelled  to  forward  car."  We  infer  from  the 
facts  disclosed  by  the  record  that  the  car,  loaded  with  plain- 
tiff's household  furniture  and  other  shipments  destined  for 
Los  Angeles,  left  Newark  at  about  6  o'clock  P.  M.  of  Satur- 
day, December  30,  1916.  On  January  4,  1917,  defendant 
wrote  to  plaintiff,  addressed  to  him  at  Los  Angeles,  a  letter 
which  reads:  "We  beg  to  advise  that  your  shipment  of 
household  goods  was  forwarded  on  Dec.  30,  1916  in  a 
through  car  from  Newark,  N.  J.  consigned  to  our  Distribut- 
ing Agent:  Los  Angeles  Warehouse  Co.  316  Commercial  St. 
Los  Angeles,  Calif.  The  charges  on  this  shipment  amount 
to  $270.66  which  you  should  pay  to  the  Distributing  Agent 
above  named,  and  with  whom  you  should  make  arrangements 
for  taking  possession  of  your  goods  as  soon  as  car  arrives. 
The  Distributing  Agent  will  gladly  answer  any  inquiries 
which  you  may  wish  to  make  relative  to  the  matter.  Usual 
storage  charges  will  be  assessed  on  goods  which  are  not  re- 
moved from  Freight  House  within  forty-eight  hours  after 
arrivaL'* 
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Upon  these  facts  the  trial  court  found  that  defendant  had 
not  disregarded  plaintiflf's  instructions,  and  gave  judgment 
for  defendant.    From  that  judgment  plaintiff  appeals. 

Respondent  contends  that  the  first  telegram  received  by  it 
from  appellant,  that  filed  by  appellant  at  Los  Angeles  on 
December  29th  and  received  by  respondent  on  the  morning 
of  December  30th,  was  so  uncertain  that  respondent  was  not 
obliged  to  withhold  the  goods  from  shipment.  With  this 
contention  we  cannot  agree.  We  think  that,  regardless  of 
any  delay  in  the  receipt  by  respondent  of  appellant's  tele- 
gram of  December  30th,  replying  to  that  sent  to  appellant 
by  respondent  at  9:45  o'clock  A.  M.  of  that  day,  appellant's 
first  telegram — ^that  filed  in  Los  Angeles  on  December  29th 
and  received  by  respondent  at  New  York  on  December  30th 
at  9 :30  A.  M. — was  alone  sufficient  to  charge  respondent  with 
the  duty  of  withholding  appellant's  goods  from  shipment, 
and  that  because  respondent  did  not  do  so  it  is  liable  for 
all  damages  proximately  caused  thereby,  or  which,  in  the 
ordinary  course  of  things,  would  be  likely  to  result  there- 
from. 

It  seems  that  respondent  undertook  as  a  forwarder  to  trans- 
port appellant's  goods  from  New  York  to  Los  Angeles,  as  part 
of  a  carload  consigned  to  respondent's  distributing  agent  at  Los 
Angeles,  the  shipment  being  handled  in  that  way  in  order  that 
respondent  might  obtain  the  benefit  of  the  reduced  rate  which 
is  made  where  goods  are  shipped  in  a  carload  lot  instead  of 
less  than  carload  lots.  We  are  inclined  to  the  view  that  re- 
spondent's liability  is  that  of  a  common  carrier.  [1]  If 
goods  are  deposited  with  a  forwarding  agent  merely  as  the 
initiatory  step  toward  starting  them  in  itinere,  the  forward- 
ing agent  having  undertaken  to  do  no  more  than  to  safely 
keep  the  goods  and  forward  them  when  the  oportunity  offers 
itself,  and  being  in  nowise  interested  in  their  carriage  after 
delivery  to  the  carrier,  such  agent  cannot  be  regarded  as  a 
common  carrier;  [2]  but  where,  as  here,  the  forwarding 
agent  undertakes  to  transport  the  property  from  its  location 
in  one  city  to  another  city,  for  through  rates  less  than  the 
published  rates  of  the  railroad  company  for  broken  lots, 
which  it  is  enabled  to  do  by  accumulating  property  for  the 
given  destination  until  a  car  can  be  filled,  which  is  billed 
to  its  distributing  agent  at  the  point  of  destination,  such 
forwarding  agent  assumes,  while  holding  the  property  for 
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accumuIatioD,  the  liability  of  a  common  carrier.  {Judson 
Freight  Forwarding  Co,  v.  Delaware  L.  <t  W.  R.  Co.,  163 
111.  App.  22;  Ingram  v.  American  Forwarding  Co.,  162  111. 
App.  476;  Bare  v.  American  Forwarding  Co.,  146  HI.  App. 
388,  affirmed  in  242  111.  298,  [89  N.  B.  1021] ;  Kettenhofen 
V.  Globe  Transfer  &  8.  Co.,  70  Wash.  645,  [Ann.  Cas.  1914B, 
776,  42  L.  R.  A.  (N.  S.)  902,  and  note,  127  Pac.  295].) 

However,  whether  respondent  be  treated  as  a  forwarder  or 
as  a  common  carrier,  we  think  the  law  is  clear  that  it  was 
its  duty  to  obey  any  reasonable  order  to  withhold  the  croods 
from  shipment  that  it  might  receive  from  appellant,  the 
owner  of  the  property.  We  also  are  of  the  opinion  that 
appellant's  first  telegram  to  defendant — filed  in  Los  Angeles 
on  December  29th  and  received  by  respondent  at  New  York 
the  next  morning  at  9:30  o'clock — was  sufficient  as  a  definite 
instruction  to  hold  the  shipment. 

[3]  Irrespective  of  whether  its  relation  to  the  owner  of 
the  shipment  be  that  of  a  common  carrier  or  a  mere  for- 
warder, we  are  satisfied  that  a  forwarding  company  that, 
for  hire,  undertakes  the  carriage  of  goods  of  another  in  a 
car  of  its  own  selection,  and  delivery  to  the  owner  at  the 
place  of  destination  through  its  own  distributing  agent,  can- 
not carry  the  goods  on  to  the  place  of  destination,  as  con- 
tracted for,  against  the  owner's  consent.  In  this  regard  the 
obligation  of  the  forwarder  is  not  different  from  that  of  a 
common  carrier;  and  what  is  said  by  the  courts  in  cases 
against  railroads  and  other  indubitable  common  carriers  is, 
we  think,  equally  applicable  to  the  situation  presented  here, 
whether  respondent  be  regarded  as  a  common  carrier  or  as  a 
forwarder  only.  Though  we  have  found  no  case  involving 
the  duty  of  a  forwarding  agent  to  obey  the  owner's  instruc- 
tions not  to  ship,  we  think  the  case  is  controlled  by  the  rule 
announced  in  an  almost  unbroken  line  of  authorities,  some 
of  which  are  cited  infra,  that  the  true  owner  of  goods  to  ba 
transported  by  a  common  carrier  retains  some  right  of 
control,  and,  at  any  reasonable  time  before  transportation 
has  commenced,  may  order  his  goods  to  be  withheld  from 
shipment. 

[4]  The  owner  does  not  renounce  his  right  of  all  control 
over  his  goods  by  their  delivery  to  a  common  carrier  or  to 
a  forwarder.  The  latter  stands  in  the  relation  of  one  em- 
ployed as  a  bailee  of  goods  for  the  purpose  of  obeying  in- 
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structions  of  the  true  owner  regarding  them.  The  owner's 
right  to  control  the  shipment  is  an  incident  of  his  title. 
The  title  of  the  carrier  or  forwarder,  whichever  it  may  be, 
is  subordinate  to  that  of  the  owner.  Aside  from  its  lien 
for  lawful  charges,  a  forwarding  company  cannot  be  allowed 
to  defeat  the  owner's  right  to  control  the  shipment.  Subject 
to  the  payment  of  a  reasonable  charge  for  the  services  neces- 
sitated by  his  order,  the  owner  has  the  right  either  to  stop 
the  goods  in  transit  or  to  stop  their  shipment  before  actual 
transportation  has  commenced.  {Scoiharn  v.  South  Stafford- 
shire R.  Co.,  8  Bxch.  341;  Levns  v.  OcHena  etc.  R.  Co., 
40  111.  281;  Cincinnaii  etc.  R.  Co.  v.  Steele,  140  Ky. 
383,  [140  Am.  St.  Rep.  388,  131  S.  W.  22];  Wente  v. 
Chicago  etc.  R.  Co.,  79  Neb.  179,  [15  L.  R.  A.  (N.  S.)  756, 
and  extended  note,  115  N.  W.  859] ;  Virginia  etc.  R.  Co.  v. 
Sutherland,  138  Tenn.  266,  [L.  R.  A.  1918B,  77,  and  note, 
197  S.  W.  863].)  In  Scothorn  v.  Smith  Staffordshire  R. 
Co.,  supra,  goods,  intended  for  shipment,  were  marked,  origi- 
nally, ''East  India  Docks,  London,  by  Melbourne  Ship  to 
Australia."  Later  the  shipper  notified  the  carrier  to  de- 
liver the  goods  at  Bell  Wharf,  Radcliffe,  London.  There 
was  a  failure  to  comply  with  the  request  and  the  goods  were 
forwarded  to  Melbourne  and  lost.  In  allowing  the  plaintiff 
to  recover,  the  court  said:  ''It  is  argued  that  that  is  a  con- 
tract. It  is  no  contract  in  one  sense;  it  is  a  person  taking 
goods  to  be  disposed  of  according  to  the  directions  of  an- 
other; and  is  it  to  be  contended  that  if,  an  hour  afterward, 
the  owner  has  come  back  and  said  he  wanted  the  goods  again, 
the  company  could  have  said,  'No,  you  have  made  a  contract 
for  them;  they  shall  go  to  the  ship*!  The  contract  with  a 
carrier  is,  that  he  is  a  bailee  of  the  owner's  goods  to  obey 
his  directions  respecting  them;  and  I  have  no  hesitation  in 
saying  that,  generally,  at  any  period  of  the  transit  he  may 
have  them  back;  and  the  saying  that  a  railroad  company 
could  carry  a  man's  goods  on  against  his  consent  is  a  propo- 
sition not  supported  either  by  law  or  common  sense.  It  may 
be  different  when  the  subsequent  direction  to  the  bailee  is  an 
unreasonable  one.  I  can  conceive  a  case  where  a  man  may 
have  authorized  goods  being  put  in  a  place  where  it  would 
be  very  inconvenient  to  take  them  out ;  but,  generally  speak- 
ing, it  is  otherwise.  Suppose  a  man  travels  with  luggage  in  a 
railway  train  and  becomes  dissatisfied  with  his  journey,  and 
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says,  *I  wish  to  go  out  of  the  train,'  he  has  a  right  to  do  so, 
and  take  his  luggage  with  him ;  but,  if  Mr.  Gray  is  right,  the 
company  would  be  justified  in  saying,  *You  have  delivered 
your  luggage  to  us,  and  we  will  take  it  on.'  I  apprehend 
the  real  circumstances  of  such  cases  as  these  are,  that,  when 
a  man  delivers  his  goods  to  a  carrier,  he  employs  him  as  a 
bailee  for  reward;  the  man  may  be  entitled  to  the  reward, 
but  the  owner  is  entitled  to  have  the  goods  back  if  he 
pleases." 

It  doubtless  is  true  that  if  the  owner's  goods  have  been 
put  in  a  place  where  it  would  be  very  inconvenient  to  take 
them  out,  as,  for  example,  if  a  trunk  has  been  placed  deep 
in  the  hold  of  a  ship,  under  other  cargo,  and  the  ship  is 
about  to  sail,  so  that  taking  the  trunk  out  would  delay  the 
vessel's  sailing  and  thus  involve  an  expense  out  of  all  pro- 
portion to  the  value  of  the  trunk  and  its  contents,  the 
owner  would  not  have  the  right  to  redelivery  of  his  trunk 
at  the  port  of  departure.  [6]  But  here  appellant's  goods, 
without  any  very  great  inconvenience,  could  have  been  taken 
from  the  car  at  an  expense  not  to  exceed  twenty  dollars — 
an  expense  not  out  of  proportion  to  the  value  of  the  articles. 
For  its  services  in  taking  his  property  from  the  carload,  in 
obedience  to  appellant's  instructions,  respondent  would  not  be 
allowed  to  charge  more  than  a  reasonable  sum  to  compensate 
it  for  its  trouble.  Had  it  obeyed  appellant's  instructions, 
the  law  would  have  implied  an  agreement  on  the  latter 's 
part  to  pay  a  reasonable  charge  for  the  unloading.  (Carr  v. 
Pennsylvania  Ry.  Co,,  92  N.  Y.  Supp.  799.)  To  secure  such 
charge,  respondent  would  have  had  a  lien  on  the  goods. 
(Civ.  Code,  sees.  1856,  2144.) 

[6]  The  telegram  upon  which  appellant  must  rest  his 
case,  the  telegram  filed  in  Los  Angeles  on  December  29t)i 
and  received  by  respondent  on  the  morning  of  December 
30th,  was  not  punctuated.  We  quote  it  again:  "Hold  ship- 
ment further  instructions  if  not  shipped  wire  my  expense 
whether  shipped  or  not"  Respondent  says  that  this  tele- 
gram, by  different  punctuations,  can  be  interpreted  in  at 
least  four  different  ways.  This  may  be  so.  But  regardless 
of  how  punctuated,  or  how  interpreted,  the  telegram  always 
contains  the  definite  instruction,  *'Hold  shipment."  It  may 
be  that  the  telegram  should  be  read  as  directing  respondent 
to  hold  appollfint's  shipment  until  further  instructions  were 
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received,  or  to  hold  the  shipment  if  the  goods  had  not 
already  been  shipped.  The  goods  had  not  been  shipped, 
and,  under  any  interpretation,  respondent  is  definitely 
directed  to  ''hold  shipment.*'  This  it  did  not  do.  Having 
received  a  definite  instruction  to  '*hold  shipment,"  respond- 
ent could  not  justify  its  course  merely  because  it  did  not 
receive,  until  January  2,  1917,  a  reply  to  its  telegram  of 
December  30th,  asking  appellant  if  he  ''authorized  unload- 
ing,'' and  notifying  him  that  the  unloading  would  cost 
about  twenty  dollars. 

It  is  claimed  that  respondent  could  not  be  required  to 
unload  appellant's  household  furniture  in  order  to  "hold 
shipment,"  unless  appellant  entered  into  a  new  contract 
with  respondent  to  pay  the  latter  for  unloading  the  car, 
which,  according  to  respondent's  telegram  of  December  30th, 
would  amount  to  about  twenty  dollars.  This  insistence  over- 
looks the  fact  that  the  owner's  right  to  control  the  goods, 
and,  if  he  pleases,  to  stop  the  shipment  and  direct  and  re- 
ceive a  redelivery  of  the  goods,  is,  by  law,  implied  in  the 
shipment  contract  itself  as  a  part  thereof  {Virginia  <6 
Southwestern  B.  Co,  v.  Sutherland,  supra) ;  and  further, 
that  the  law  implies  an  agreement  by  the  owner  to  pay  a 
reasonable  charge  for  any  extra  services  that  may  be  necessi- 
tated by  his  exercise  of  the  right  thus  to  control  the  ship- 
ment. 

There  is  no  merit  in  the  contention  that  appellant  himself 
could  have  stopped  the  goods  before  their  arrival  at  Los 
Angeles.  It  appears  from  respondent's  letter  of  January 
4,  1917,  that  the  goods  were  consigned  by  respondent,  as  con- 
signor, to  itself,  or  to  its  distributing  agent  at  Los  Angeles, 
as  consignee.  Appellant,  therefore,  could  have  done  nothing 
save  through  respondent. 

Finally,  it  is  contended  that  appellant  cannot  recover  be- 
cause he  did  not  present  a  claim  for  his  damages  within 
thirty  days.  This  contention  is  based  upon  a  clause  in  the 
receipt  that  respondent  gave  the  warehouseman  from  whom 
it  received  appellant's  goods.  That  clause  reads:  "... 
Claim  for  any  loss  or  damage  must  be  presented  within  thirty 
(30)  days  from  date  of  arrival  of  shipment  at  destination. 
All  particulars  and  proof  of  loss  or  damage  required  by 
Railroad  Companies  or  other  Transportation  Agency  to  be 
furnished  by  the  claimant.     If  goods  are  placed  in  storage, 
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claim,  if  any,  must  be  made  before  storing/'  The  '* claim" 
referred  to  in  this  clause  of  the  receipt  is  a  claim  for  loss 
or  damage,  while  the  goods  are  in  transit,  due  to  some  fault 
of  the  railroad  company.  The  clause  was  not  intended  to 
cover  a  claim  for  damages  due  to  respondent's  own  derelic- 
tion. 

The  judgment  is  reversed. 

Thomas,  J.,  and  Weller,  J.,  concurred. 


[Civ.  No.  2795.    Second  Appellate  District,  Division  One. — Mtkj  11, 

1920.] 

JOHN     H.     UPLINGER,     Respondent,     v.     HENRY     H. 
YONKIN,  Appellant. 

[1]  Foreign  Judgments — Action  on — Evidence. — In  an  action  upon 
a  foreign  judgment,  an  authenticated  copy  of  the  judgment  alone, 
without  the  judgment-roll,  is  properly  received  in  evidence. 

[2]  Id. — Personal  Service  or  Summons— Eecital  in  Judgment— Pre- 
sumption.— In  view  of  the  provision  of  the  constitution  of  the 
United  States  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other  state,  and  of  the 
presumption  contained  in  subdivision  16  of  section  1963  of  the 
Code  of  Civil  Procedure,  it  will  be  presumed  that  the  court  had 
jurisdiction  to  render  such  judgment,  where  it  is  authenticated  by 
a  certificate  reciting  that  said  court  is  a  court  of  record,  having  a 
seal,  and  the  judgment  itself  recites  "that  due  personal  service  of 
process  of  summons  issued  in  said  cause  has  been  had  on  the 
defendant." 

Trials — Notice  op  Hearing — ^Depaultino  Dependant. — The  notice 
of  time  of  hearing  of  an  action,  as  provided  by  section  594  of  the 
Code  of  Civil  Procedure,  need  not  be  given  to  a  defaulting 
defendant. 

[4]  Id. — Failure  to  Give  Notice — Jurisdiction  to  Enter  Judgment. 
In  those  cases  where  the  requirements  of  section  594  of  the  Code 
of  Civil  Procedure  are  applicable,  a  trial  and  judgment  given 
without  such  notice  is  merely  erroneous  and  is  not  in  excess  of 
the  court's  jurisdiction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  R.  Hewitt,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Haas  &  Dunnigan  for  Appellant. 
James  R.  Jaffray  for  Respondent. 

CONREY,  P.  J. — Action  to  recover  judgment  for  money 
due  upon  a  judgment  entered  against  the  defendant  in  the 
circuit  court  of  DeKalb  County,  Illinois.  Judgment  was 
entered  herein  against  the  defendant,  who  now  appeals 
therefrom.  Appellant  presents  three  points,  on  which  he 
claims  that  this  judgment  should  be  reversed. 

[1]  First  point:  That  the  Illinois  judgment  has  not  been 
proved  as  required  by  law,  in  this,  that  an  authenticated 
copy  of  the  judgment  alone  was  received  in  evidence,  with- 
out the  judgment-rolL  This  question  has  been  determined 
adversely  to  appellant's  contention  in  McHation  v.  Rhodes, 
143  Cal.  275,  [101  Am.  St.  Rep.  125,  76  Pac.  1036].  An 
issue  presented  in  that  case  depended  upon  the  validity  of  a 
judgment  of  a  circuit  court,  a  court  of  general  jurisdiction 
in  the  state  of  Missouri.  An  authenticated  copy  of  the 
Missouri  judgment  was  admitted  in  evidence,  without  the 
judgment-roll.  The  judgment  of  the  superior  court  was 
afiQrmed,  notwithstanding  that  the  decision  therein  contained 
was  clearly  wrong  unless  supported  by  the  evidence  of  the 
foreign  judgment. 

[2]  Second  point:  That  the  judgment  sued  on  is  invalid 
as  the  basis  of  a  recovery  thereon  in  California,  inasmuch  as 
the  judgment  itself  does  not  show  that  personal  service  of 
the  summons  in  said  action  was  had  upon  the  defendant  in 
the  state  of  Illinois  and  within  the  jurisdiction  of  the  court 
rendering  said  judgment,  and  there  is  not  any  other  proof, 
by  way  of  record  or  otherwise,  offered  in  support  of  such 
jurisdiction.  The  judgment,  as  shown  by  the  copy  thereof, 
duly  certified  under  seal  of  court  and  authenticated,  states 
that  ''it  appearing  to  the  court  that  due  personal  service  of 
process  of  summons  issued  in  said  cause  has  been  had  on  the 
defendant  for  at  least  ten  days  before  the  first  day  of  this 
term  and  he  being  now  here  three  times  solemnly  called  in 
open  court  comes  not  nor  does  any  person  for  him,  but 
herein  he  makes  default  which  is  on  motion  of  plaintiff's 
attorney  ordered  to  be  taken  and  the  same  is  hereby  entered 
of  record."  Thereupon,  it  is  stated,  evidence  was  received, 
the  damages  were  assessed,  and  recovery  had  in  the  sum 
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specified.  The  certificate  recites  that  said  court  is  a  court 
of  record,  having  a  seal.  This  is  sufficient  to  establish  prima 
facie  that  it  is  a  court  of  general  jurisdiction.  In  McHatton 
T.  Rhodes,  supra,  the  Missouri  judgment  was  a  judgment 
determining  adversely  to  one  Hattie  Meagher  her  claim  of 
title  to  certain  real  property.  The  recitals  contained  in  the 
judgment  were  to  the  eflfect  that  she  had  been  duly  notified 
by  publication.  The  supreme  court  of  California  held  that 
in  that  case,  **the  court  being  of  general  jurisdiction,  all 
presumptions  are  that  it  had  jurisdiction,  and  that  the  effect 
of  the  recital  in  the  judgment  is  that  the  notice  or  summons 
was  properly  published.  It  is  declared  in  the  constitution 
of  the  United  States  that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  judicial  proceedings  of  every  other 
state."  The  court  referred  to  section  1963,  subd.  16,  of  the 
Code  of  Civil  Procedure,  and  after  some  further  discussion, 
said:  ''In  all  cases  where  a  judgment  is  collaterally  attacked 
we  must  presume,  in  the  absence  of  anything  appearing  to 
the  contrary,  that  they  were  properly  brought  in.  The  pre- 
sumption is  the  same  where  service  has  been  made  by  publi- 
cation as  where  personal  service  has  been  had." 

[8]  Third  point:  That  the  record  does  not  show  that 
any  notice  of  the  time  of  the  hearing  of  said  action  was 
ever  served  upon  or  had  by  the  defendant,  or  served  upon 
or  had  by  any  attorney  for  defendant,  and  no  evidence  other 
than  the  so-called  judgment  was  offered  in  that  regard. 
This  contention  is  based  upon  the  provisions  of  section  594 
of  the  Code  of  Civil  Procedure  of  California,  and  the  pre- 
sumption (in  the  absence  of  other  evidence)  that  the  law  of 
Illinois,  as  to  the  requirement  of  notice  of  the  time  of  trial, 
is  the  same  as  the  law  of  California.  But  the  notice  pro- 
vided for  need  not  be  given  to  a  defaulting  defendant. 
[4]  And  even  where  the  requirements  of  the  section  aro 
applicable,  a  trial  and  judgment  given  without  such  notice 
is  merely  erroneous  and  is  not  in  excess  of  the  court's  juris- 
diction; such,  at  least,  is  our  inference  from  the  only  de- 
cision which  seems  to  have  touched  the  question.  For  in 
that  decision  {Estate  of  Dean,  149  Cal.  492,  [87  Pac.  13]), 
the  court  very  carefully  limited  to  cases  of  direct  appeal  its 
declaration  that  a  judgment  rendered  in  disregard  of  that 
section  is  errooeous  and  should  be  reversed. 
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We  are  of  the  opinion  that  the  court  did  not  err  in  receiv- 
ing the  evidence  to  which  reference  has  been  made,  or  in 
rendering  judgment  against  appellant  on  the  facts  as  thus 
proved. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2806.    Second  Appellate  Dietrict,  Division  One. — May  11, 

1920.] 

CREDIT  GUIDE  COMPANY  (a  Corporation),  Respondent, 
V.  FIDELITY  STORAGE  AND  MOVING  COM- 
PANY (a  Corporation),  Appellant. 

[1]  Claim  and  Delivery— Statute  of  Limitations — Evidence — Un- 
supported Finding. — In  this  action  to  recover  possession  of  certain 
described  personal  property  or  the  value  thereof,  the  evidence  was 
insufficient  to  sustain  the  court's  finding  that  the  cause  of  action 
was  not  barred  bj  the  provisions  of  the  third  subdivision  of  sec- 
tion 838  of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  S.  M.  Marsh,  Judge  presiding.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frederick  A.  Preston  for  Appellant. 

D.  Joseph  Coyne  for  Respondent. 

CONREY,  P.  J. — Action  to  recover  possession  of  certain 
described  personal  property  or  the  value  thereof.  Judgment 
entered  in  favor  of  the  plaintiff,  from  which  the  defendant 
appeals. 

[1]  In  the  answer  it  was  alleged  that  the  action  is 
barred  by  the  provisions  of  subdivision  3  of  section  338  of 
the  Code  of  Civil  Procedure,  under  which  an  action  of  this 
character  must  be  comTnoiicod  within  three  years  from  the 
time  when  the  cause  ol'  action  accrued.    The  property  in 
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question  belonged  to  plaintiflP's  assignor,  Sarah  B.  Clark, 
and  came  into  the  possession  of  the  defendant  in  December, 
1912,  or  January,  1913.  Mrs.  Clark  testified  as  follows: 
**I  have  requested  and  demanded  the  return  of  the  goods 
which  were  missing  on  a  number  of  occasions,  as  follows: 
at  Los  Angeles,  one  or  two  times  at  defendant's  place  of 
business,  the  loss  of  the  box  having  been  discovered  in  April, 
1913;  I  demanded  the  same  several  months  later;  I  was  at 
that  time  advised  that  they  could  not  locate  the  box  or  the 
contents,  but  that  they  said  that  they  would  continue  their 
efforts;  several  times  after  the  occasion  mentioned,  I  took 
up  the  matter  with  the  company  and  was  again  advised  that 
they  were  still  searching  for  the  chest  containing  the  articles 
mentioned  but  had  not  yet  been  successful."  In  connec- 
tion with  the  testimony  of  Mrs.  Clark,  it  appears  that  her 
demand  had  been  made  and  was  being  insisted  upon  by  her 
as  early  as  January,  1914.  On  the  8th  of  that  month  de- 
fendant sent  her  a  letter,  stating  that  defendant  was  en- 
deavoring to  find  the  chest  in  which  said  goods  were  said 
to  be  contained,  and  asked  her  for  a  description  of  the  chest 
and  contents ;  on  the  29th  of  the  same  month  they  sent  her  a 
second  letter,  acknowledging  receipt  of  a  letter  from  her  of 
date  January  19th  giving  the  contents  of  the  chest,  and 
stating  that  they  were  moving  the  contents  of  their  old 
warehouse  into  their  new  one,  and  "we  are  in  hopes  to 
find  your  chest  in  this  way;  if  we  do  not,  we  will  endeavor 
to  make  a  settlement  with  you."  This  is  practically  all  of 
the  evidence  bearing  upon  the  time  when  the  demand  was 
made  and  when  the  claimant's  right  of  action  accrued.  The 
action  was  not  commenced  until  April  24,  1917.  On  these 
facts  it  seems  to  be  established  without  any  doubt  that  the 
evidence  is  insufficient  to  sustain  the  court's  finding  that 
the  cause  of  action  is  not  barred  by  the  provisions  of  the 
third  subdivision  of  section  338  of  the  Code  of  Civil  Pro- 
cedure. 
The  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 
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[Civ.    No.    3362.     First    Appellate    District,    Division    Two. — ^May    11, 

1920.] 

FREDERICK     A.     SCHMIDT,     Appellant,     v.     HENRY 
PURSELL  et  al.,  Respondents. 

[1]  Workmen's  Compensation  Act — General  Orders  of  Commission 
— Evidence — ^Judicial  Notice.— Courts  cannot  take  judicial  notice 
of  a  general  order  of  the  Industrial  Accident  Commission. 

[2]  Id. — Failure  to  Comply  With  Orders — Want  of  Notice — Negli- 
gence.— Failure  of  an  employer  to  comply  with  some  general  order 
of  the  Industrial  Accident  Commission  of  which  he  had  no  notice 
would  not  constitute  gross  negligence. 

[8]  Id. — ^Beasonableness  of  Orders  ^  Presumption  —  Wecen  Appu- 
CABLE. — The  conclusive  presumption,  prescribed  by  section  66  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act,  that  every 
order  of  the  commission  is  reasonable  and  fixes  reasonable  and 
proper  standards  and  requirements  for  safety,  does  not  apply  to 
an  action  for  damages  instituted  by  an  employee  under  section 
12   (b)  of  the  act. 

[4]  Id. — When  Orders  Effective. — ^Under  section  59  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act,  orders  of  the 
commission  do  not  become  effective  until  served  Qpon  the  employer. 

[6]  Id.— Action  for  Damages — ^Bbasonableness  of  Orders — Issue  of 
Negugence — Proper  Findings. — In  an  action  for  damages  insti- 
tuted by  an  employee  against  the  employer  under  section  12(b) 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  the 
reasonableness  of  the  orders  of  the  commission  (the  violation  of 
which  plaintiff  relied  on  to  prove  gross  negligence  on  the  part 
of  the  defendant),  having  been  directly  put  in  issue  by  the  alle- 
gations of  the  complaint,  and  the  court  having  found  in  effect  that 
such  orders  were  unreasonable,  a  finding  upon  the  issue  of  gross 
negligence  and  willful  disregard  of  the  safety  of  the  employee  is 
proper. 

[6]  Id. — Waiver  of  Compensation  Under  Act — Gross  Nioligbnoi — 
Burden  or  Proof. — In  such  an  action,  the  plaintiff  having  waived 
his  right  to  compensation  afforded  him  by  the  act  and  chosen  to 
proceed  in  such  action  at  law  for  damages,  it  is  incumbent  upon 
him  to  prove  that  the  injury  resulted  both  from  the  gross  negli- 
gence (or  willful  misconduct)  of  the  defendant  and  from  the  will- 
ful disregard  of  the  life,  limb,  or  bodily  safety  of  plaintiff. 

6.  Bight  to,  and  effect  of,  election  with  respect  to  acceptance  of 
provisions  of  Workman's  Compensation  Act,  notes,  Ann.  Oas.  19150, 
308;  Ann.  Cas.  Cas.  1918A,  700;  Ann.  Cas.  191SB,  715. 


Digitized  by  LjOOQIC 


May,  1920.]  Schmidt  v.  Pursell.  441 

[7]  Id.— -Willful  Disbeoard  or  Safety  of  ETmployee  —  What  Con- 
stitutes.— To  willfully  disregard  the  safety  of  an  employee  is  to 
intentionally  do  or  fail  to  do  something  which  contributes  to  the 
injury,  having  actual  knowledge  of  the  perils  incident  thereto,  or 
haying  what  in  law  is  equivalent  to  such  actual  knowledge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  H.  Valentine,  Judge.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Warren  L.  Williams  for  Appellant 

Duke  Stone  for  Respondents* 

NOTJRSB,  J. — Plaintiff  appeals  from  a  judgment  in  favor 
of  defendants  in  an  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  in  the  employ  of  the  defendants. 
Plaintiff  chose  to  avail  himself  of  section  12  (b)  of  the  Work- 
men's  Compensation,  Insurance  and  Safety  Act,  as  amended 
in  1915  (Stats.  1915,  p.  1081),  and  effective  at  the  time  of 
the  injury  and  waived  compensation  under  the  act.  Sec- 
tion 12  then  provided  that,  when  conditions  of  compensa^ 
tion  existed,  the  right  to  recover  pursuant  to  the  provisions 
of  the  act  should  be  the  exclusive  remedy  against  the  em- 
ployer ''except  that  when  the  injury  was  caused  by  the 
employer's  gross  negligence  or  willful  misconduct  and  such 
act  or  failure  to  act  causing  such  injury  .  .  .  indicated  a 
willful  disregard  of  the  life,  limb  or  bodily  safety  of  em- 
ployees, any  such  injured  employee  may,  at  his  option, 
either  claim  compensation  under  this  act  or  maintain  an 
action  at  law  for  damages."  The  complaint  alleged  that 
the  accident  was  the  result  of  the  gross  negligence  of  the 
defendants  in  failing  to  properly  equip  a  jointer  machine 
upon  which  plaintiff  was  employed  with  the  necessary  safety 
appliances,  and  also  that  it  was  the  result  of  the  willful  dis- 
regard  of  the  life,  limb,  and  bodily  safety  of  the  plaintiff 
on  the  part  of  said  defendants  in  refusing  and  neglecting 
to  equip  said  machine  with  such  safety  appliances.  It  was 
also  alleged  that  the  cylinder  head  and  guard  was  a  neces- 
sary equipment  and  part  of  said  machine  to  prevent  the 
operator  thereof  from  coming  in  contact  with  the  knife 
and  mangle.    These  allegations  were  all  denied  by  the  an- 
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swer,  and  the  court  found  that  the  defendants  were  not 
guilty  of  gross  negligence  nor  of  a  willful  disregard  of  the 
life,  limb,  or  bodily  safety  of  the  plaintiff  in  refusing  to 
equip  said  machine  with  such  safety  appliances,  and  also 
that  such  safety  appliances  were  not  at  the  time  a  necessary 
equipment  to  prevent  the  operator  thereof  from  coming  in 
contact  with  the  knife  or  mangle  of  the  machine.  It  was 
also  found,  in  accordance  with  the  allegations  of  the  answer, 
that  plaintiff  was  thoroughly  familiar  with  the  workings  and 
the  danger  incident  to  the  use  of  the  machine.  The  appeal 
is  confined  solely  to  an  attack  upon  that  portion  of  the  find- 
ings which  negative  gross  negligence  on  the  part  of  the  de- 
fendants. 

The  facts  material  to  the  opinion  are  that  plaintiff  had 
been  in  the  employ  of  defendants  for  some  five  months  prior 
to  the  accident  and  had  become  thoroughly  familiar  with  the 
machine  upon  which  he  received  the  injury.  He  was  an  ex- 
perienced operator  and  had  worked  for  many  years  on  ma- 
chines of  this  nature,  some  of  which  had  guards  or  safety 
devices,  others  had  not.  On  July  20,  1917,  five  days  prior 
to  the  date  of  the  injury,  an  employee  of  the  Industrial 
Accident  Commission  notified  defendants  that  the  machine 
should  be  equipped  with  a  safety  device,  and  acting  upon 
such  notice  the  defendants  placed  an  order  for  such  equip- 
ment, which,  however,  had  not  been  received  at  the  time  of 
the  injury.  In  this  connection  one  of  the  defendants  testi- 
fied that  they  had  not  been  notified  prior  to  the  20th  of 
July  to  equip  the  machine  with  a  safety  device  and  that  it 
was  impossible  to  obtain  one  within  the  five  days. 

The  theory  of  appellant  is,  that  the  failure  of  respondents 
to  comply  with  the  general  order  of  the  Industrial  Accident 
Commission  relating  to  the  equipment  of  similar  machines 
with  safety  devices,  after  having  been  personally  instructed 
so  to  do  in  this  instance  by  one  of  the  employees  of  the  com- 
mission, constitutes  gross  negligence  entitling  appellant  to 
recover  in  this  case.  The  argument  in  this  connection  is 
based  upon  a  misunderstanding  of  the  record,  in  that  the 
record  fails  to  disclose  that  any  general  order  of  the  Indus- 
trial Accident  Commission  was  offered  or  received  in  evi- 
dence. [1]  In  the  briefs  it  is  argued  that  a  certain 
general  order  of  the  commission  required  the  equipment  of 
similar    nuuliines    with    cylindrical    cutter    heads,    but   this 
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order  was  not  offered  in  evidence  and,  though  it  may  have 
been  referred  to  in  argument  before  the  trial  judge,  it  is 
not  such  a  matter  as  can  be  given  judicial  notice.  Thus  the 
argument  of  appellant  resolves  itself  into  this,  that  the 
failure  of  defendants  to  equip  the  machine  with  safety  de- 
vices immediately  upon  the  direction  of  the  employee  of  the 
Industrial  Accident  Commission  constitutes  gross  negligence 
on  their  part.  In  his  opening  brief  it  is  said:  **We  would 
not  be  understood  as  insinuating  that  violation  of  the  statute 
in  itself  constituted  'gross  negligence.'  That  is  not  our  posi- 
tion here." 

[2]  If  the  violation  of  a  statute  in  itself  does  not  con- 
stitute gross  negligence  (and  there  is  respectable  authority 
to  that  effect,  though  in  reserving  decision  upon  that  point 
in  an  order  denying  a  hearing  after  judgment  in  the  dis- 
trict court  of  appeal  of  the  second  district  in  Helme  v. 
Great  Western  Milling  Co.,  43  Cal.  App.  416,  [185  Pac. 
510],  our  supreme  court  has  cast  some  doubt  upon  the 
extent  of  the  rule  in  this  state),  surely  the  failure  to 
comply  with  some  general  safety  order  of  the  Industrial 
Accident  Commission  of  which  the  employer  may  have  had 
no  notice  would  not  constitute  gross  negligence.  [3]  Sec- 
tion 66  of  the  act,  [Stats.  1913,  p.  309],  as  in  effect  at 
the  time  of  the  injury,  provided  that  every  order  of  the 
commission  should  be  admissible  as  evidence  in  any  prosecu- 
tion for  the  violation  of  certain  provisions  of  the  act,  and 
that  in  every  such  prosecution  they  should  be  conclusively 
presumed  to  be  reasonable  and  to  fix  reasonable  and  proper 
standards  and  requiremei^ts  for  safety.  But  by  this  section 
the  orders  are  conclusively  presumed  to  be  reasonable  only 
in  prosecutions  for  violations  of  the  act.  The  presumption 
does  not  apply  to  an  action  for  damages  instituted  by  an 
employee  under  section  12  (b).  [4]  Furthermore,  these 
orders  do  not  become  effective  until  served  upon  the  em- 
ployer. (Sec.  59.)  The  record  discloses  that  no  service 
was  made  of  any  order  upon  defendants  other  than  the  oral 
instruction  given  to  them  by  an  employee  of  the  Industrial 
Accident  Commission  on  July  20th.  [5]  As  to  this  in- 
struction it  does  not  appear  what  time  was  given  the 
employers  to  comply,  and  the  reasonableness  of  the  order 
having  been  directly  put  in  issue  by  the  allegations  of  the 
complaint  of  the  necessity  of  equipping  the  machine  with  a 
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certain  safety  device,  and  the  court  having  found  that  such 
was  not  necessary,  it  must  follow  that  the  finding  of  the 
court  upon  the  issue  of  gross  negligence  and  willful  disre- 
gard of  the  safety  of  the  employee  was  proper  and  that  any 
other  finding  under  the  circumstances  would  have  had  no 
support  in  the  evidence. 

[6]  Furthermore,  appellant  having  waived  his  right  to 
compensation  afforded  him  by  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  and  chosen  to  proceed  in  this 
action  at  law  for  damages,  it  was  incumbent  upon  him  to 
prove  that  the  injury  resulted  both  from  the  gross  negli- 
gence (or  willful  misconduct)  of  respondents  and  from  the 
willful  disregard  of  the  life,  limb,  or  bodily  safety  of  appel- 
lant. [7]  The  willful  disregard  of  the  safety  of  an  em- 
ployee means  something  more  than  mere  negligence  or  care- 
lessness. To  willfully  disregard  the  safety  of  an  employee 
is  to  intentionally  do  or  fail  to  do  something  which  con- 
tributes to  the  injury,  having  actual  knowledge  of  the  perils 
incident  thereto,  or  having  what  in  law  is  equivalent  to 
such  actual  knowledge.  The  trial  court  found  that  respond- 
ents did  not  know  that  the  machine  was  dangerous  to 
operate  without  a  safety  device,  and  this  finding  is  not  at- 
tacked. Such  being  the  case,  the  willful  disregard  of  life, 
limb,  or  bodily  safety,  which  is  a  necessary  element  to  re- 
covery in  an  action  of  this  nature,  was  not  shown. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Langdon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  oourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  8,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent 
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[dr.  No.   8328.    First   Appellate   District,  Diyisioii   One.— Maj  11, 

1920.] 

PRANK  B.  SCHWABZ,  Eespondent,  v.  PBEDEBICK  H. 
BOHLE  et  al.,  Appellants. 

[1]  Qdietiko  Titlb  —  Action  Against  Administrator  —  Scops  of 
JuDOHENT — ^Parties. — A  judgment  entered  in  fayor  of  the  plain- 
tiff in  an  action  to  qniet  title  against  the  administrator  of  the 
estate  of  a  deceased  person  is  binding  upon  her  estate,  and  is 
binding  and  conclusive  as  against  the  heirs  of  said  deceased,  even 
though  tbej  are  not  made  parties  defendants. 

[2]  Id.— Disclaimer  bt  Daughter — Absence  or  Interest  —  Want 
of  Consideration. — The  trial  court,  in  such  action,  having  de- 
termined that  the  property  in  question  was  the  community  prop- 
erty of  the  plaintiff  and  his  deceased  wife,  and  hence  passed 
to  him  solely  and  absolutely  upon  her  death,  and  that  the 
daughter  of  such  deceased  wife  never  had  any  interest  whatever 
in  said  property,  the  disclaimer  by  such  daughter  of  any  inter- 
est in  the  property,  she  having  been  made  a  party  defendant, 
could  furnish  no  consideration  for  an  oral  promise  by  plaintiff 
to  deed  her  the  premises  upon  demand. 

[8]  Statute  of  Frauds — Oral  Promise  to  Convey  Propertt.— An 
oral  promise  to  convey  property  upon  demand  is  void  under  sec- 
tion 1624  of  the  Civil  Code,  in  the  absence  of  elements  of  fraudu- 
lent conduct  taking  the  case  outside  of  the  requirements  of  said 
statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  L.  Breslauer  and  Harold  C.  Faulkner  for  Ap- 
pellants. 

McPike  &  Murray  for  Bespondent. 

BICHABDS,  J. — This  action  was  instituted  by  the  plain- 
tiff  to  recover  possession  of  the  premises  involved  in  it  from 
the  defendants,  who  were  alleged  to  be  tenants  of  the  plain- 
tiff and  to  have  failed  to  pay  their  rent,  and  also  failed  and 
refused  to  surrender  possess^ion  of  the  premises  to  the  plain- 
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tiff  as  the  owner  thereof.  The  answer  of  the  defendants 
denied  their  relation  as  tenants  of  the  plaintiff  and  denied 
that  the  plaintiff  was  the  owner  of  the  premises.  As  a  fur- 
ther answer  to  the  plaintiff's  complaint  the  defendants 
alleged  that  one  Julia  Schwarz,  deceased,  the  wife  of  the 
plaintiff,  and  the  mother  of  the  defendant  Eva  Anna  Bohle, 
was  in  her  lifetime  the  owner  of  the  premises  in  question; 
that  she  died  intestate,  and  that  after  her  death  the  plaintiff 
in  this  action  represented  to  the  said  defendant  Eva  Anna 
Bohle  that  if  she  would  disclaim  to  him  all  interest  in  the 
property  he  would  clear  the  title,  and  would  thereafter  on 
demand  grant  said  premises  to  said  Eva  Anna  Bohle;  and 
that  relying  on  such  representations  she  disclaimed  all  her 
right,  title  and  interest  in  said  property  to  said  plaintiff, 
but  that  said  plaintiff  upon  her  demand  has  refused  to  con- 
vey said  property  to  her;  wherefore  she  prays  that  she  be 
adjudged  the  owner  of  said  property;  and  that  the  plaintiff 
be  required  to  deed  the  same  to  her. 

Upon  the  trial  of  the  cause  the  plaintiff  testified  that  the 
property  in  question  was  purchased  by  himself  and  his  said 
wife,  Julia  Schwartz,  as  community  property;  that  upon 
her  death  an  administrator  was  appointed  of  her  estate ;  that 
the  plaintiff  thereupon  commenced  an  action  against  said- 
administrator  and  also  against  the  two  children  of  himself 
and  his  deceased  wife,  of  whom  Eva  Bohle  was  one,  to  quiet 
title  to  the  premises,  alleging  the  same  to  have  been  com- 
munity property,  and  that  he  since  his  wife's  death  was  the 
sole  and  absolute  owner  thereof.  The  administrator  filed  a 
general  denial  in  said  action;  the  other  two  defendants  filed 
disclaimers  therein.  Upon  the  trial  of  that  action  the  plain- 
tiff recovered  judgment,  decreeing  him  to  be  the  sole  owner 
of  the  property.  The  judgment-roll  in  that  case  was  then 
introduced  in  evidence  in  this  case,  and  the  plaintiff  rested. 
Thereupon  the  defendants  undertook  to  offer  evidence  in 
support  of  the  affirmative  averments  of  their  answer  to  the 
effect  that  the  plaintiff  had  orally  promised  the  defendant 
herein,  Eva  Anna  Bohle,  that  if  she  would  give  him  a  dis- 
claimer in  the  former  suit  he  would  convey  the  premises  to 
her  upon  demand.  The  court  refused  to  permit  the  defend- 
ants to  make  this  proof  upon  the  two  grounds  that  if  it 
was  offered  as  an  attaclc  upon  the  former  jndorment  it  was 
inadmissible  since  that  judgment  was  res  adjudicata  between 
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the  parties  to  this  action;  and  if,  on  the  other  hand,  it  was 
oflfered  by  the  defendant  in  an  effort  to  establish  an  oral 
trust  in  the  plaintiff  to  convey  the  premises  to  the  said  de- 
fendant Eva  Anna  Bohle  their  pleadings  were  wholly  insuflS- 
cient  to  permit  oral  proof  of  such  trust.  The  court 
thereupon  rendered  its  judgment  in  the  plaintiff's  favor, 
and  from  such  judgment  the  defendants  prosecute  this 
appeal. 

[1]  We  are  satisfied  that  the  trial  court  committed  no 
error  in  its  aforesaid  rulings  upon  the  trial  of  this  cause. 
The  judgment  entered  in  the  former  action  to  quiet  title 
against  the  administrator  of  the  estate  of  Julia  Schwarz, 
deceased,  was,  of  course,  binding  upon  her  estate,  and  would 
have  been  binding  and  conclusive  as  against  the  heirs  of 
said  deceased  even  if  they  had  not  been  parties  to  and  have 
filed  disclaimers  in  said  action.  {Cunningham  v.  Ashley,  45 
Cal.  485;  McCaughey  v.  Lyall,  152  Cal.  615,  [92  Pac.  681].) 
It  would,  therefore,  have  been  res  adjudicata  against  these 
defendants  if  they  had  undertaken  in  this  action  to  attack 
the  same. 

[2]  But  the  defendants,  by  their  affirmative  pleading  in 
this  case,  make  no  attack  upon  said  judgment,  and  in  fact  in 
their  briefs  herein  expressly  disclaim  any  intent  to  assail 
said  judgment.  The  defendants'  sole  contention,  as  dis- 
closed by  their  said  pleading,  is  that  the  plaintiff  received 
from  Eva  Anna  Bohle  a  disclaimer  of  any  interest  in  said 
premises  derived  from  her  deceased  mother  upon  his  oral 
promise  to  thereafter  deed  said  premises  to  her,  and  that  he 
has  refused  to  make  said  deed.  There  are  no  averments 
of  actual  fraud  in  this  pleading,  nor  is  there  the  slightest 
attempt  to  bring  this  case  as  to  its  pleadings  within  the  case 
of  Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St.  Rep.  189,  17 
Pac.  689],  and  the  later  cases  approving  its  doctrine  as  to 
constructive  fraud.  The  utmost  that  can  be  said  of  the 
defendants'  case,  as  presented  both  in  their  said  pleading 
and  in  their  proposed  proofs,  is  that  they  are  attempting  to 
enforce  an  oral  agreement  to  convey  real  estate.  There  are 
several  insuperable  obstacles  in  the  way  of  the  defendants* 
success.  The  judgment  in  the  former  case  decreed  that  the 
property  in  question  in  both  cases  was  the  community  prop- 
erty of  the  plaintiff  and  his  deceased  wife,  and  hence  passed 
to  him  solely  and  absolutely  upon  her  death.    The  defend- 
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ants,  as  we  have  seen,  are  bound  by  that  judgment,  and 
in  fact  do  not  assail  it  It  was  thus  conclusively  determined 
that  the  defendant  herein  Eva  Anna  Bohle  never  had  any 
interest  whatever  in  said  property.  Her  disclaimer,  there- 
fore, could  furnish  no  consideration  for  the  plaintiff's  oral 
promise  to  deed  her  the  premises  upon  demand,  and  it  was 
therefore  such  a  promise  which,  even  if  made,  equity  would 
not  enforce.  [3]  The  provisions  of  section  1624  of  the 
Civil  Code  embracing  the  statute  of  frauds  is  another  in- 
surmountable barrier  to  the  defendants'  recovery  in  this 
action  in  the  absence  of  those  elements  of  fraudulent  con- 
duct on  the  plaintiff's  part  taking  the  case  outside  of  the 
requirements  of  said  statute.  The  trial  court  properly 
ruled  that  the  defendants  had  presented  no  such  case  in 
their  pleadings  as  would  permit  them  to  make  their  proffered 
proofs.    The  judgment  is  therefore  affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  10,  1920,  a  majority  of  the 
Justices  not  having  expressed  their  consent  to  the  granting 
thereof. 


[Civ.  No.  2S48.    Second  Appellate  Distriet,  Diyision  One.— ICay  11, 

1920.] 

J.  H.  STONE,  Respondent,  v.  POBTER-BURNHAM  COM- 
PANT   (a  Corporation),  Appellant. 

[1]  CoKTBAOTS — Sale  or  Potatoes — Action  fob  Unpaid  Balancb-^ 
EzxcuTiON  or  New  Agbeembnt— Evidence — ^Finding. — In  this 
aetion  brought  to  recover  the  unpaid  balance  of  money  due  for  » 
crop  of  potatoes  sold  and  delivered  by  plaintiff  to  defendant,  the 
evidence  was  sufficient  to  support  the  finding  of  the  trial  court 
that,  after  the  original  contract  in  which  defendant  agreed  to 
pay  a  given  price  per  pound  was  entered  into,  plaintiff  and  de- 
fendant did  not  enter  into  a  new  agreement  whereby  the  first 
contract  was  rescinded  and  a  new  agreement  of  sale  made  at  a 
reduced  price,  and  that  defendant  did  not  receive  the  potatoes 
pursuant  to  such  a  new  agreement. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  H.  Morris  for  Appellant. 

W.  A.  McGinn  and  Wm.  B.  Beaizley  for  Respondent. 

CONRET,  P.  J.— Pursuant  to  the  terms  of  a  written  con- 
tract the  plaintiff  delivered  to  the  defendant  a  crop  of 
potatoes  for  which  the  defendant  agreed  to  pay  at  the  rate 
of  two  cents  per  pound.  This  action  was  brought  to  recover 
the  unpaid  balance  of  money  due  for  the  merchandise  so  de- 
livered. Judgment  was  entered  in  favor  of  the  plaintiff 
for  the  amount  demanded,  and  the  defendant  appeals  from 
that  judgment. 

[1]  The  answer  of  the  defendant  alleged  that  prior  to 
the  delivery  of  any  of  the  potatoes  it  was  learned  that  the 
potatoes  were  not  of  the  quality  specified  in  the  written 
contract;  that  thereupon  a  new  agreement  was  entered  into 
whereby  the  first  contract  was  rescinded  and  a  new  agree- 
ment of  sale  was  made  at  the  reduced  price  of  $1.75  per 
hundred  pounds;  that  pursuant  to  said  new  agreement  the 
defendant  received  the  potatoes  thereafter  delivered  to  it. 

The  court  found  against  the  defendant  on  the  aflSrmative 
defense  thus  presented.  The  only  question  presented  on  this 
appeal  arises  upon  the  contention  of  appellant  that  this  find- 
ing of  the  court  was  not  sustained  by  the  evidence.  The 
writing  alleged  to  constitute  the  new  agreement  was  received 
in  evidence  in  connection  with  the  testimony  of  the  defend- 
ant's agent,  who  testified  that  it  was  signed  by  the  plaintiff 
in  the  presence  of  said  agent  and  that  he  delivered  to  the 
plaintiff  a  copy  thereof.  This  was  a  receipt  for  money  paid, 
with  data  indicating  the  $1.75  rate.  The  plaintiff  would 
not  admit  that  the  signature  to  such  paper  was  his  signa- 
ture, but  did  admit  that  it  looked  like  his  signature.  On 
the  other  hand,  he  testified  that  the  only  paper  which  he 
did  sign  was  merely  a  receipt  for  money,  which  did  not  con- 
tain the  same  figures  contained  in  the  document  presented 
in  evidence  by  the  defendant;  particularly  that  it  did  not 
contain  any  reference  to  the  $1.75  price  to  be  paid,  and  that 

47  Otl.  App.— 39 
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he  did  not  receive  any  copy  of  the  paper  signed  by  hinu 
Defendant's  agent  testified  to  the  facts  alleged  in  the  a£3rm- 
ative  defense  to  the  effect  that  the  plaintiff  had  agreed  with 
him  for  a  rescission  of  the  original  written  contract  and  for 
a  new  sale  at  the  reduced  rate  of  $1.75  per  hundred  pounda 
The  plaintiff  denied  that  such  conversation  ever  occurred, 
and  denied  that  he  had  signed  any  writing  providing  for 
such  reduced  rate.  The  testimony  of  the  plaintiff  as  to  these 
matters  was  corroborated  by  the  testimony  of  disinterested 
persons  who  testified  that  defendant's  agent  had  told  them 
on  the  same  day  as  the  date  found  on  said  alleged  new 
agreement,  that  defendant  was  paying  the  plaintiff  for  his 
crop  of  potatoes  at  the  rate  of  two  cents  per  pound,  and 
that  now  he  would  not  pay  more  than  $1.75  for  the  potatoes 
of  said  witnesses  because  the  market  price  had  gone  down. 
Without  further  outlining  the  evidence,  enough  has  been 
said  to  show  that  the  evidence  is  sufficient  to  support  the 
finding  of  fact  as  made  by  the  court 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3253.    Second  Appellate  District,  IXviBion  One.— May  11, 

1920.] 

GEORGE  BENNETT,  Respondent,  v.  FIRST  NATIONAL 
BANK  OP  HOLLYWOOD  (a  Corporation),  Appel- 
lant. 

[1]  Banks  and  Banking— Fobged  Indobskhsnt  of  Cheok— Payment 
BT  Bank — ^Liabilitt  to  Depositob. — ^A  bank  hns  no  right  to  charge 
a  depoeitor'B  account  with  the  amount  of  a  cheek  upon  the  forged 
indorsement  of  the  name  of  the  payee. 

[2]  Id. — ^LoAN  on  Fobged  Note  and  MoBTOAGB—LiABnjTT  to  Bepat 
Lendeb. — ^Where  a  person  falsely  represents  himself  to  be  the  agent 
of  the  owner  of  certain  real  property  and  that  snch  owner  desires 
a  loan  of  a  given  amount  to  be  secured  by  a  mortgage  upon  such 
property,  and,  upon  the  production  of  a  note  and  mortgage  pur- 
porting to  be  executed  by  such  owner,  both  of  which  documents 
are  in  fact  forged  instruments,  a  loan  is  made,  the  lender,  by 
deUvering  to  the  purported  agent  a  check  payable  to  his  order. 
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which  the  latter  in  due  course  cashes,  creates  only  a  personal  lia- 
bility on  the  part  of  the  latter  to  repay  the  same. 
[3]  Id. — Payments  by  Fcrcer  to  Depositor  —  Right  of  Baxk  to 
Credit. — In  an  action  against  a  bank  to  recover  a  sum  which  it 
charged  to  plaintiff's  account  upon  the  parmcnt  by  it  of  a  check 
drawn  by  plaintiff  on  it  upon  a  forged  indorsement  of  the  name 
of  the  payee,  the  bank  is  not  entitled  to  have  applied  in  liquida- 
tion of  its  liability  to  plaintiff  the  amount  paid  by  the  person 
who  committed  the  forgery  to  plaintiff  in  settlement  of  a  personal 
liability,  where  the  funds  used  in  making  such  payment  were  de- 
rived from  a  source  other  than  the  proceeds  of  forged  check. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Russ  Avery,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Evans,  Abbott  &  Pearce  and  W.  E.  Evans  for  Appellant. 

Howard  F.  Shepherd  for  Respondent. 

SHAW,  J. — ^Thifl  action  was  brought  by  plaintiff  against 
the  First  National  Bank  of  Hollywood  to  recover  the  sum  of 
one  thousand  dollars,  which  the  bank  charged  to  his  ac- 
count because  of  the  payment  of  a  check  drawn  by  him 
thereon  and  upon  which  the  name  of  the  payee  was  forged. 

Judgment  went  for  plaintiff,  from  which  the  defendant 
appeals  upon  the  judgment-roll. 

As  appears  from  the  findings,  the  facts  are  as  follows: 
In  August,  1917,  one  S.  W.  Thomas,  then  a  man  of  good 
repute  and  president  of  the  Garvanza  Investment  Company, 
falsely  represented  to  plaintiff  that  he  was  the  agent  of 
Abbie  Gilbert  (who  was  in  fact  a  real  person),  and  that  she 
desired  a  loan  of  two  thousand  dollars,  to  be  secured  by 
mortgage  upon  certain  real  estate  owned  by  her.  Plaintiff 
agreed  to  make  the  loan  and  some  days  thereafter  Thomas 
delivered  to  him  a  note  and  mortgage  purporting  to  be  exe- 
cuted by  Gilbert,  both  of  which  documents  were  in  fact 
forged  instruments.  Thereupon  plaintiff  delivered  to  Thomas 
a  check  for  one  thousand  dollars,  drawn  upon  defendant 

8.  Forger's  application  of  proceeds  of  check  to  an  indebtedness 
to  depositor,  as  affecting  bank's  right  to  charge  the  same  against 
depositor's  account,  note,  25  L.  B.  A.   (N.  8.)   996. 
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bank  and  payable  to  the  order  of  Abbie  Gilbert,  whose  name 
Thomas,  without  her  consent  or  knowledge,  indorsed  thereon 
and  deposited  it  in  the  First  National  Bank  of  Glendale  to 
the  credit  of  the  Garvanza  Investment  Company,  the  account 
of  which  he  used  for  his  own  purposes,  and  which  check, 
upon  being  presented  to  defendant,  was  paid  in  due  eourse 
on  August  22,  1917.  Thereafter,  to  wit,  on  August  27,  1917, 
in  advancing  the  balance  due  upon  said  purported  loan, 
plaintiff  gave  his  check  upon  defendant  bank  for  one  thou- 
sand dollars,  payable  to  the  order  of  S.  W.  Thomas,  who 
duly  indorsed  the  same,  which  defendant  paid  to  the  ac- 
count of  said  Garvanza  Investment  Company  upon  presenta- 
tion, likewise  charging  the  same  to  plaintiff's  account  Prior 
to  the  time  when  the  Garvanza  Investment  Company  re- 
ceived the  proceeds  of  the  Thomas  check,  all  the  money  rep- 
resented by  the  Gilbert  check  was  by  it  checked  out  and 
paid  to  persons  not  here  concerned.  While  Thomas,  be- 
tween September  4,  1917,  and  April  5,  1918,  paid  plaintiff 
in  installments  the  sum  of  one  thousand  dollars,  which  sums 
were  credited  generally  upon  the  forged  note  of  Abbie  Gil- 
bert, no  part  thereof  was  from  the  proceeds  of  the  Gilbert 
check.  Neither  Abbie  Gilbert  nor  the  parties  hereto  learned 
of  the  fraudulent  nature  of  the  transactions  until  September, 
1918,  at  which  time  plaintiff  demanded  payment  from  de- 
fendant of  his  one  thousand  dollars  so  paid  out  on  the  Gil- 
bert check.  The  court  further  found  that  plaintiff  was  not 
guilty  of  any  negligence  which  contributed  to  the  action 
of  defendant  in  making  said  payment,  and  that  the  pay- 
ment of  one  thousand  dollars  made  by  Thomas  on  said  pur- 
ported note  of  Gilbert  **was  not  made  at  the  expense  of  or 
to  the  injury  of  defendant,  and  that  plaintiff  was  not 
(thereby)  benefited  beyond  his  total  loss." 

Upon  these  findings  appellant  attacks  the  court's  conclu- 
sion of  law  based  thereon,  **that  plaintiff  had  a  right  to 
apply  the  whole  sum  of  one  thousand  dollars  paid  by  S.  W. 
Thomas  to  plaintiff  on  account  of  the  said  note  and  mortgage 
in  liquidation  of  the  said  check  of  one  thousand  dollars  made 
and  delivered  by  plaintiff  to  said  S.  W.  Thomas  on  the 
twenty-seventh  day  of  August,  1917,  and  to  apply  no  part 
of  the  same  on  tho  said  check  of  one  thousand  dollars  pay- 
able  to  said  Abbie  Gilbert. '* 
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Defendant's  unauthorized  act  in  paying  the  Gilbert  cheek 
ttpon  which  the  indorsement  was  forged  is  conceded  by  ap- 
pellant {Redington  v.  Woods,  45  Cal.  406,  [13  Am.  Rep. 
190]),  who,  however,  insists  that  defendant  should  have  the 
benefit  of  the  one  thousand  dollars  paid  by  Thomas  in  liqui- 
dation of  any  damage  sustained  by  plaintiff  on  account  of 
such  unauthorized  action  on  its  part. 

[1]  That  defendant  had  no  right  to  charge  plaintiff's 
account  with  the  one  thousand  dollars  so  paid  out  upon  the 
forged  indorsement  of  the  Gilbert  check  is  not  open  to  con- 
troversy, but  in  fact  conceded  by  appellant,  which,  however, 
insists  that  equitably  it  is  entitled  to  have  the  one  thousand 
dollars  paid  plaintiff  by  Thomas  applied  in  liquidation  of 
its  liability,  and  hence,  if  so  applied,  defendant  has  been 
reimbursed  for  the  loss  sustained  by  its  unwarranted  act. 
Its  argument  in  siipport  of  this  contention  is  predicated 
chiefly  upon  the  claim  that  the  loss  was  due  to  plaintiff's 
negligence,  which,  in  the  absence  of  the  evidence,  is  fully 
answered  by  the  finding  of  the  court  that  defendant's  action 
was  not  due  to  any  negligence  on  the  part  of  plaintiff. 

The  action  is  not  based  upon  the  fraud  practiced  by 
Thomas  upon  plaintiff.  That  is  no  concern  of  defendant. 
[2]  It  is  true  that  plaintiff,  for  some  reason  not  appearing, 
delivered  to  Thomas  a  check  payable  to  his  order  for  one 
thousand  dollars,  which  Thomas  in  due  course  cashed;  but 
such  act  (whatever  plaintiff's  intention,  since  the  Gilbert 
note  was  a  nullity),  created  a  personal  liability  on  the  part 
of  Thomas,  who  was  the  only  person  answerable  therefor, 
and  if  not  paid,  an  action  for  recovery  would  lie  against 
him  alone.  The  payment  of  any  judgment  obtained  thereon 
could  not  be  deemed  the  liquidation  of  defendant's  liabil- 
ity to  plaintiff  in  paying  the  Gilbert  check.  [3]  If  this 
argument  is  sound,  it  follows  that  the  situation  is  not 
changed  by  the  fact  that  Thomas,  without  a  judgment  there- 
for, and  from  funds  other  than  the  proceeds  of  the  Gilbert 
cheek  {Andrews  v.  Northwestern  Nat,  Bank,  107  Minn.  196, 
[25  L.  R.  A.  (N.  S.)  996,  117  N.  W.  621,  122  N.  W.  499] ; 
Shipman  v.  Bank  of  State,  126  N.  Y.  318,  [22  Am.  St.  Rep. 
821,  12  L.  R.  A.  791,  27  N.  E.  371]),  paid  to  the  plaintiff 
the  sum  so  received  by  him,  and  for  which  he  alone  was 
liable.  As  found  by  the  trial  court,  the  payment  was  not 
7aade  at  the  expense  or  to  the  injury  of  the  defendant.    The 
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payment  was  not  made  out  of  any  fund  belonging  to  it,  nor 
as  to  the  loss  due  to  defendant's  action,  was  plaintiff  bene- 
fited by  the  payment.  No  equitable  reason  occurs  to  us 
why  the  sum  paid  by  Thomas  should  be  applied  in  liquida- 
tion of  defendant's  liability  to  plaintiff,  from  which  it  fol- 
lows that  defendant  still  has  one  thousand  dollars  of  plain- 
tiff's money. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3200.    Second  Appellate  District,  Diyision  Two.— May  12, 

1920.] 

EMMET  McCONNELL,  Appellant,  v.  ESTATE  OF  JAS. 
H.  GAUT,  Deceased,  et  al.,  Respondents. 

[1]  Husband  and  Wife — Ratification  op  Husband's  Acts — Aoenct 
— Evidence. — The  act  of  the  wife  in  merely  signing  her  name  to 
certain  documents  affecting  the  title  to  real  property  standing  in 
her  husband's  name,  to  facilitate  his  business,  cannot  be  held  to 
constitute  a  ratification  by  her  of  all  previous  acts  of  her  husband 
in  his  own  behalf,  as  having  been  done  by  him  as  her  agent; 
neither  can  the  fact  that  on  previous  occasions  the  husband  had 
procured  his  wife's  signature  to  notes,  and  that  she  had  thereby 
become  personally  obligated  thereon,  of  itself  operate  to  constitute 
him  her  agent  for  all  time  and  for  all  purposes,  so  as  to  render  her 
personally  bound  by  his   acts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  E.  Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Simpson  &  Simpson  for  Appellant. 

J.  H.  Merriam  for  Respondents. 

WELLER,  J. — This  action  was  brought  to  recover  judg- 
ment against  Helen  Lnkens  Gaiit,  as  administratrix  of  the 
estate  of  Jas.  H.  Gant,  deceased,  and  in  her  individual  capa- 
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city,  in  the  sum  ol  $6,700,  on  account  of  certain  moneys  al- 
leged to  have  heen  loaned  by  plaintiff  to  the  decedent  and 
his  wife,  the  said  Helen  Lukens  Gaut.  The  court  below 
rendered  judgment  against  the  administratrix  for  the  amount 
prayed,  but  denied  relief  as  against  her  individually. 
From  the  latter  portion  of  the  judgment  plaintiff  appeals. 

The  following  facts  are  shown  by  the  findings :  On  Decem- 
ber 15,  1913,  the  decedent,  Jaa.  H.  Gaut,  was  the  owner  of 
certain  real  property  in  Riverside  County,  subject  to  five 
encumbrances,  aggregating  $15,300,  one,  a  mortgage  in  the 
sum  of  $6,000,  signed  by  Gaut  and  wife,  being  held  by 
plaintiff.  On  or  about  that  date  plaintiff  and  Jas.  H.  Gaut 
entered  into  a  contract  whereby  they  agreed  that  the  prop- 
erty should  be  cleared  of  the  encumbrances,  that  plaintiff 
would  loan  Gaut  $6,700,  that  the  latter  should  execute  to 
plaintiff  two  promissory  notes,  each  for  $6,350,  secure  their 
payment  by  a  mortgage  upon  the  above-mentioned  property, 
and  procure  his  wife,  the  defendant,  Helen  Lukens  Gaut,  to 
sign  the  notes  and  mortgage.  Prior  to  this,  Gaut  had  bor- 
rowed the  sum  of  $1,200  from  plaintiff  and  had  given  him  a 
note  signed  by  himself  and  wife,  securing  the  payment 
thereof  by  a  grant  deed  to  the  property,  plaintiff,  in  turn, 
giving  a  receipt  which,  after  stating  that  the  deed  was  held 
as  collateral  security  for  the  payment  of  the  note,  reads: 

"I  have  accepted  this  deed  with  the  understanding  in 
event  said  James  H.  Gaut  should  fail  to  pay  said  note  then 
I  am  at  liberty  to  record  said  deed  and  take  possession  of 
said  property.  In  event,  however,  said  note  is  paid,  I  agree 
to  return  said  deed  to  James  H.  Gaut  or  assigns. 

'*  (Signed)     E.  McConnell.'* 

Subsequently,  plaintiff  gave  checks  to  Jas.  H.  Gaut  amount- 
ing to  some  $5,500,  which,  together  with  the  $6,000  mortgage 
and  the  $1,200  note,  made  up  the  sum  of  $12,700,  for  which 
the  notes  and  mortgage  mentioned  in  the  agreement  were 
to  be  executed.  Plaintiff  then  deposited  releases  of  the 
mortgages  held  by  him  with  the  Title  Insurance  &  Trust 
Company,  with  instructions  to  record  them  on  delivery  of 
the  $12,700  note  and  mortgage.  These  instructions  were  ap- 
proved by  Jas.  H.  Gaut,  who  also  agreed  to  pay  to  the  de- 
positary the  sum  of  $2,500  for  the  purpose  of  satisfying 
other  liens  and  clearing  title  to  the  property.     Before  the 
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deal  was  consummated,  Jas.  H.  Gaut  died,  and  the  $12,700 
note  and  mortgage  were  never  delivered  to  plaintiflF. 

The  court  found  that  Helen  Lukens  Gaut,  respondent,  re- 
ceived no  part  of  the  consideration  for  the  $1,200  note,  but 
that  she  signed  it  at  the  request  of  Jas.  H.  Gaut,  as  his  wife, 
and  not  otherwise;  and  that  she  received  no  part  of  the 
moneys  borrowed  by  Jas.  H.  Qaut,  which  made  up  the 
$12,700  in  notes. 

The  complaint,  as  originally  framed,  prayed  for  a  decree 
requiring  the  defendant,  individually  and  as  administratrix, 
to  execute  and  deliver  the  $12,700  note  and  mortgage,  or,  in 
case  this  could  not  be  done,  that  plaintiff  have  judgment  in 
the  sum  of  $6,700.  While  the  action  was  pending,  the 
prayer  for  specific  performance  was  abandoned,  by  stipula- 
tion, and  the  case  proceeded  for  the  recovery  of  a  personal 
judgment. 

Appellant  attacks  the  portion  of  the  judgment  which  exon- 
erates the  respondent  from  personal  liability,  claiming  that 
she  is  bound  by  the  acts  of  her  husband  as  her  agent. 

[1]  Plaintiff  testified  to  several  transactions  had  with 
Jas.  H.  Gaut,  covering  a  period  of  some  months,  and  in  each 
case  speaks  of  dealing  with  Jas.  H.  Gaut  only.  All  checks 
were  payable  to  Gaut,  and  all  memoranda  were  made  in  his 
name  alone.  The  receipt  above  quoted  is  an  instance.  It 
will  be  noted  that  no  mention  of  Mrs.  Gaut  is  made  therein. 
Her  only  connection  with  the  dealings  between  plaintiff  and 
her  husband  was  the  signing  of  the  $1,200  note — ^in  which 
plaintiff  apparently  did  not  consider  her  interested,  as  he 
ignored  her  entirely  in  his  receipt,  and  also  when,  at  her 
husband's  request,  she  signed  the  undelivered  note  and  mort- 
gage. Nowhere  does  it  appear  that  Gaut  assumed  to  act  for 
his  wife  as  her  agent  or  that  he  attempted  to  bind  her  in 
any  way.  Whatever  obligation  attached  to  her  individually 
was  the  result  of  her  own  actions.  She  merely  signed  her 
name  to  the  documents  affecting  the  title  to  real  property 
standing  in  her  husband's  name,  as  a  dutiful  wife,  to  facili- 
tate his  business.  To  hold  that  such  actions  on  her  part 
constituted  ratification  by  her  of  all  previous  acts  of  her 
husband  in  his  own  behalf,  as  having  been  done  as  her  agent, 
would  transcend  the  limits  of  precedent  and  reason.  The 
fact  that  on  previous  occasions  Gaiit  had  procured  his  wife's 
signature  to  notes,  and  that  she  had  thereby  become  per- 
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Bonally  obligated  thereon,  could  not  of  itself  operate  to  con- 
stitute him  her  agent  for  all  time  and  for  all  purposes;  and 
the  record  discloses  no  other  act  or  omission  on  her  part 
that  could  be  construed  either  as  precedent  authorization  or 
subsequent  ratification.  If  the  notes  and  mortgage  for 
$12,700  had  been  delivered,  she  no  doubt  would  have  been 
liable  for  any  deficiency  after  a  sale  of  the  mortgaged  prop- 
erty under  decree  of  foreclosure.  But  that  was  the  extent 
of  her  obligation.  There  being  no  delivery  of  the  notes  and 
mortgage,  she  did  not  become  obligated  to  pay  anything  on 
the  notes. 

The  judgment  is  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
Jifter  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  8,  1020. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent. 


[Civ.  No.  2150.     Third   Appellate  Diatrict.— May  12,  1920.] 

R.   L.  DARTEH,  Respondent,  v.  MARY  R.  SCHUYLER^ 

Appellant  • 

[1]  Vendor  and  Vendee — Failure  to  Make  Payments — ^Termination 
OF  Bights. — When,  in  a  eontract  for  the  sale  of  land,  time  ia 
made  of  the  essence  of  the  contract,  an  inexcusable  failure  on 
the  part  of  the  holder  of  the  option  to  make  a  payment  when  the 
same  should  be  paid  according  to  the  terms  of  the  eontract  termi- 
nates his  rights  under  the  option  and  makes  it  impossible  for  him 
to  enforce  the  same,  in  the  absen<se  of  a  waiver  on  the  part  of 
the  other  party,  and  no  notice  is  required  to  terminate  his  rights 
under  the  contract. 

[2]   Id. — FOEPEITURE  BY  VeNDEE— SUBSEQTJENT  CJONVEYANCB  BY  VENDOR 

— Action  to  Quiet  Title— Parties. — ^The  default  of  the  vendee  in 
making  the  payments  as  called  for  by  the  contract  of  purchase 
having  operated  ipso  facto  as  a  forfeiture  of  the  contract  and  her 
rights  thereunder,  in  an  action  by  the  grantee  under  a  subsequent 
eonveyance  to  quiet  the  title  to  the  property  as  against  such  do- 
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faulting  vendee,  the  grantor  is  neither  a  necessary  nor  a  proper 
party  to  the  action. 
[3]  Id. — Waiver  op  Strict  Performance— Conflicting  Evidence- 
Finding — Appeal. — The  trial  court,  upon  conflicting  evidence, 
having  found  that  the  defendant  was  not  excused  from  making 
the  payments  as  the  same  became  due,  by  any  act  or  conduct  on 
the  part  of  her  vendor,  and  that  no  act  or  conduct  on  his  part 
justified  her  in  failing  to  perform  her  part  of  the  contract,  the 
contention,  on  appeal,  that  there  was  a  waiver  of  the  strict  per- 
formance of  the  terms  of  the  contract  by  the  vendor  as  to  such 
payments  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.     J.  A.  Plummcr,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  W.  Langan  and  True  Van  Sickle  for  Appellant. 

C.  W.  Miller  for  Respondent. 

NICOL,  P.  J.,  pro  tern. — This  action  was  commenced  by 
plaintiff  to  quiet  his  title  to  a  certain  tract  of  land  in  the 
county  of  San  Joaquin,  which  land  he  purchased  from  one 
J.  A.  Coley  on  the  twenty-seventh  day  of  June,  1917. 

On  May  13,  1914,  an  agreement  was  entered  into  between 
the  said  J.  A.  Coley  and  defendant  Mary  R.  Schuyler,  by 
which  Coley  agreed  to  sell  and  the  defendant  agreed  to 
buy  the  said  land  for  the  purchase  price  of  $53,000.  The 
agreement  acknowledges  the  receipt  of  $18,000,  being  the 
value  placed  on  certain  lots  in  Oakland,  and  the  balance  of 
the  purchase  price,  amounting  to  $35,000,  to  be  paid  before 
July  1,  1919,  together  with  interest  at  the  rate  of  six  per 
cent  per  annum  on  all  deferred  payments,  interest  to  be 
paid  annually.  The  agreement  provides  that  in  consider- 
ation of  the  defendant  being  given  possession  of  the  prem- 
ises, she  agrees  to  pay  all  taxes  which  may  be  levied  or 
aasessed  on  the  premises.  That  by  the  terms  of  the  contract, 
it  was  expressly  provided  that  time  was  of  the  essence 
thereof,  and  that  in  the  event  of  the  failure  of  said  Mary 
R.  Schuyler  to  make  any  payment  at  the  time  the  same  be- 
came due,  or  within  thirty  days  thereafter,  that  the  contract 
should  become  null  and  void  and  the  said  Mary  B.  Schuyler 
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should  forfeit  all  right  thereto  and  to  all  moneys  thereto- 
fore paid  on  account  of  the  said  agreement. 

The  defendant  failed  to  make  the  payments  as  provided 
by  the  contract  and  as  to  her  failure  in  this  regard  the 
court  found,  **That  subsequent  to  the  execution  of  said  con- 
tract said  defendant  Mary  R.  Schuyler  made  certain  pay- 
ments thereunder  aggregating  the  sum  of  $1,927.46  and  no 
more;  and  all  of  such  sum  was  paid  before  the  first  day  of 
January,  1916.  .  .  .  That  said  Mary  R.  Schuyler  failed, 
neglected,  and  refused  to  pay  the  interest  on  the  purchase 
price  mentioned  in  said  contract  or  any  part  thereof  as  the 
same  became  due  or  otherwise,  and  also  failed,  neglected,  and 
refused  to  pay  the  taxes  levied  upon  said  premises  subse- 
quent to  the  first  installment  of  taxes  for  the  year  1915. 
That  said  J.  A.  Coley  made  frequent  demands  upon  said 
Mary  B.  Schuyler  for  the  payment  of  the  interest  and  taxes 
due  from  her  under  said  contract  prior  to  August  16,  1916. 
That  on  the  date  last  mentioned  said  J.  A.  Coley  notified 
said  Mary  R.  Schuyler  in  writing  that  she  was  in  default 
and  had  been  in  default  for  more  than  thirty  days  in  the 
payments  then  due  and  payable  under  the  terms  of  said  con- 
tract, and  that  if  she  should  fail  for  ten  days  thereafter  to 
perform  said  contract  and  make  the  payments  then  due  there- 
under that  she  would  forfeit  her  rights  under  said  contract. 
That  said  Mary  R.  Schuyler  continued  to  fail  and  neglect 
to  make  payment  of  the  interest  and  taxes  then  due  and 
payable  from  her  under  said  contract,  and  has  never  made 
nor  tendered  any  amount  whatever  to  apply  on  said  con- 
tract since  the  sixteenth  day  of  August,  1916.'* 

[1]  The  law  is  settled  in  this  state  that  when  in  a  con- 
tract for  the  sale  of  land  time  is  made  of  the  essence  of  the 
contract,  an  inexcusable  failure  on  the  part  of  the  holder  of 
the  option  to  make  a  payment  when  the  same  should  be  paid 
according  to  the  terms  of  the  contract  terminates  his  rights 
under  the  option  and  makes  it  impossible  for  him  to  enforce 
the  same,  in  the  absence  of  a  waiver  on  the  part  of  the 
other  party  {Champion  0.  Min,  Co.  v.  Champion  Mines, 
164  Cal.  205,  [128  Pac.  315] ;  Clock  v.  Howard  df  Wilson 
Colony  Co,,  123  Cal.  1,  [69  Am.  St.  Rep.  17,  43  L.  R.  A. 
199,  55  Pac.  713]),  and  no  notice  is  required  to  terminate 
the  defendant's  rights  under  the  contract.  (Northern 
Assur.  Co.  V.  Stout,  16  Cal.  App.  548,  554,  [117  Pac.  617]; 
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NewJuUl  Land  &  Farming  Co.  v.  Bums,  31  Cal.  App.  549, 
553,  [161  Pac.  14] ;  Commercial  Bank  v.  Weldon,  148  Cal. 
601,  [84  Pac.  171].)  In  the  case  of  ScJiwerin  Estate  Realty 
Co,  V.  Slye,  173  Cal.  170,  [159  Pac.  420],  the  plaintiff  sued 
to  quiet  title  to  certain  land  and  the  defendants  answered, 
setting  up  certain  contracts  for  the  purchase  and  sale 
of  the  property;  upon  which  they  were  in  default.  The 
court,  in  passing  upon  the  case,  says:  ''We  cannot  escape 
from  the  conclusion  that  by  failing  to  prove  their  readiness, 
ability,  and  willingness  to  perform  their  part  of  the  con- 
tract within  the  time  limited  therein  the  defendants  utterly 
failed  to  establish  their  right  to  any  relief.  .  .  .  Under  the 
terms  of  the  contract  no  affirmative  act  on  the  part  of  the 
vendor  was  necessary  to  place  the  vendees  in  default.  It 
expressly  made  failure  to  comply  with  its  terms  within  the 
time  limited  *by  the  parties  of  the  second  part'  (Slye  and 
Condon)  an  automatic  termination  of  all  of  the  vendor's 
obligations  in  law  and  equity.  Of  this  agreement  it  may 
be  said,  just  as  Mr.  Justice  Henshaw  said  in  Olock  v.  How- 
ard &  TFibon  Colony  Co.,  123  Cal.  1-16,  [69  Am.  St.  Rep. 
17,  43  L.  R.  A,  199,  55  Pac.  713] :  'In  the  case  at  bar  the 
payment  of  the  final  amount  under  the  contract,  at  the  time 
and  in  the  manner  agreed  upon  was  a  condition  precedent  to 
the  right  of  the  vendee  to  demand  a  conveyance.  Upon  his 
failure  to  make  payment  the  vendee  committed  a  breach 
and  no  affirmative  act  upon  the  part  of  the  vendor  was 
necessary  to  bring  about  this  result.'  " 

[2]  The  defendant  claims  that  J.  A.  Coley  was  a  neces- 
sary party  to  the  action  and  in  the  absence  of  said  Coley 
as  a  party  the  contract  was  a  sufficient  and  complete  answer 
to  plaintiff's  complaint.  We  think  the  cases  above  cited  are 
a  sufficient  answer  to  this  contention.  The  default  of  de- 
fendant in  making  the  payments  as  called  for  by  the  said 
contract  operated  ipso  facto  as  a  forfeiture  of  the  same  and 
of  the  rights  of  the  vendee  thereunder.  (Northern  Assur. 
Co.  V,  Stout,  16  Cal.  App.  548,  [117  Pac.  617] ;  NewhaU 
Land  dk  Farming  Co.  v.  Bwrns,  31  Cal.  App.  549,  [161  Pac. 
14].)  The  contract  by  reason  of  the  said  default  of  de- 
fendant had  been  forfeited  and  had  ceased  to  exist  at  the 
time  Coley  conveyed  the  property  to  the  plaintiff,  and  under 
these  circumstances  we  do  not  consider  that  said  Coley  was 
A  necessary,  or  even  a  proper  party  to  the  action. 
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[3]  It  is  argued  that  there  was  a  waiver  of  the  strict 
performance  of  the  terms  of  the  contract  by  Coley  as  to  the 
payments  of  interest  and  taxes.  This  contention  of  the  de- 
fendant cannot  be  sustained.  The  trial  court,  upon  con- 
flicting evidence,  found  that  the  defendant  was  not  excused 
from  making  the  said  payments  as  the  same  became  due,  by 
any  act  or  conduct  on  the  part  of  said  J.  A.  Coley,  and  that 
no  act  or  conduct  on  his  part  justified  her  in  failing  to  per- 
form her  part  of  the  contract. 

The  judgment  is  affirmed. 

Harty  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  8,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J,,  who  were  absent. 


[Ciy.  No.  3085.    Second  Appellate  District,  Division  One. — liAj  18, 

1920.] 

MYRTLE    TENNANT,    Appellant,    v.    JOHN    C.    CLINB 
et  al.,  Respondents. 

[1]  Sales  —  Action  fob  Conversion  —  Delivery  of  Bill  of  Sale  — 
Effect  of  Continued  Possession. — In  an  action  to  recover  for 
the  alleged  conversion  of  an  automobile  claimed  to  have  been 
improperly  seized  under  attachment  process  by  the  defendant 
sheriff,  the  jury  is  properly  instructed  that  if  they  find  that  the 
judgment  debtor  in  the  action  in  which  the  writ  under  which  the 
sheriff  acted  was  issued,  prior  to  the  time  of  delivering  to  plain- 
tiff a  bill  of  sale  for  the  automobile  in  question,  had  the  use  of 
said  automobile,  and  that  thereafter,  subsequent  to  the  delivery  of 
said  bill  of  sale,  he  still  continued  to  have  the  use  and  control  of 
said  automobile  in  the  same  manner  and  to  a  like  extent,  there  was 
no  such  delivery  as  the  law  contemplates  as  requisite  to  constitute 
a  valid  transfer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Digitized  by  LjOOQIC 


4G2  Tennant  v.  Clinb.  [47  Cal.  App. 

Newmire  &  Watkins  for  Appellant 
Joseph  Musgrove  for  Respondents. 

JAMES,  J. — Appellant  brought  this  action  to  recover  for 
the  alleged  conversion  of  an  automobile  which  is  claimed  to 
have  been  improperly  seized  under  attachment  process  by 
defendant  Cline  as  sheriff. 

Lucy  C.  Gentry,  in  a  divorce  action  against  Harry  V. 
Gentry,  obtained  judgment  in  April,  1916,  for  a  monthly 
allowance  for  the  support  of  herself  and  minor  children  and 
for  an  additional  sum  of  two  thousand  dollars,  which  repre- 
sented her  interest  in  the  community  property.  The  judg- 
ment remaining  unsatisfied,  in  February,  1919,  Lucy  C. 
Gentry  caused  the  sheriff  to  levy  on  the  automobile  of  which 
the  plaintiff  here  later  claimed  to  be  the  owner.  Prom  the 
statement  of  the  testimony,  as  it  is  set  forth  in  the  bill  of 
exceptions,  it  appears  that  the  plaintiff  had  been  named  as 
the  corespondent  in  the  divorce  action  brought  by  Lucy  C. 
Gentry  against  her  husband,  and  that  for  a  long  period  of 
time,  up  to  the  date  when  the  automobile  was  taken  under 
the  writ,  Gentry  and  this  plaintiff  lived  in  a  four-room  flat 
and  that  no  other  person  resided  therein;  that  the  automo- 
bile in  question  was  used  by  both  of  them.  The  plaintiff 
testified  that  she  was  the  owner  of  the  automobile,  having 
purchased  it  from  Gentry  in  April,  1917,  paying  him  $150 
for  his  interest  in  the  machine;  that  after  she  received  the 
bill  of  sale  Gentry  continued  to  use  the  car  with  her  per- 
mission, and  that  both  of  them  drove  it,  and  that  Gentry 
had  the  same  use  of  the  car  after  the  bill  of  sale  was  made 
as  he  had  before,  with  the  permission  of  the  plaintiff.  The 
testimony  of  the  plaintiff  and  of  other  witnesses  further 
showed  that  in  all  dealings  with  respect  to  the  purchase  of 
the  car  and  the  payment  of  the  installments  on  account 
thereof,  and  the  making  of  a  loan  which  was  obtained  when 
a  chattel  mortgage  (executed  by  Gentry)  was  given  upon  the 
security  of  the  machine,  Gentry  acted  alone,  excepting  that 
one  bill  for  repairs  amounting  to  a  considerable  sum  was  paid 
personally  by  the  plaintiff.  There  was  testimony  of  the 
daughter  of  the  Gentrys  as  to  a  statement  (made  subsequent 
to  the  alleged  making  of  the  bill  of  sale)  by  plaintiff 
wherein  the  plaintiff  affirmed  that  the  automobile  belonged 
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to  Gentry.  The  deputy  who  served  the  writ  at  the  time 
the  car  was  taken  possession  of  by  the  sheriff  testified  that 
he  went  to  the  flat  occupied  by  plaintiff  and  Gentry,  and 
that  Gentry  went  with  him  to  the  garage  in  the  rear  of  the 
flats  and  backed  the  automobile  out  of  the  garage  to  the 
street  and  turned  it  over,  saying:  **You  won't  keep  that  car 
long,  because  it  belongs  to  my  father."  Defendants,  in 
their  answer,  alleged  that  the  pretended  sale  of  the  automo- 
bile by  Gentry  to  the  plaintiff  was  fraudulently  made 
without  consideration  and  with  intent  to  prevent  Mrs. 
Gentry  from  reaching  the  property  by  writ  of  execution, 
[1]  The  case  as  presented  to  the  jury,  however,  seems 
to  have  left  to  be  resolved,  not  the  question  whether 
actual  fraud  was  intended  to  be  committed  in  the  regard 
mentioned,  but  whether,  under  section  3440  of  the  Civil 
Code,  there  had  been  such  a  change  of  possession  and 
control  of  the  automobile  as  between  Gentry  and  this  plain- 
tiff as  to  transfer  title  as  against  Mrs.  Gentry,  who  was  a 
judgment  debtor  of  the  transferor.  That  section  requires, 
in  order  that  an  effectual  transfer  of  title  of  personal  prop- 
erty may  be  had,  that  there  be  *'an  actual  and  continued 
change  of  possession  of  the  things  transferred.''  The  trial 
court  instructed  the  jury  generally  as  to  the  requirements  of 
the  law  in  the  regard  noted,  and  further  gave  this  addi- 
tional instruction:  "You  are  further  instructed  that  if  you 
find  that  H.  V.  Gentry,  prior  to  the  time  of  delivering  to 
plaintiff.  Myrtle  Tennant,  said  bill  of  sale,  dated  the  fifth 
day  of  April,  1917,  had  the  use  of  said  automobile,  and  that 
thereafter  subsequent  to  the  delivery  of  said  bill  of  sale,  he 
still  continued  to  have  the  use  and  control  of  said  automobile 
in  the  same  manner  and  to  a  like  extent,  that  there  is  no 
such  delivery  as  the  law  contemplates  as  requisite  to  consti- 
tute a  valid  transfer."  It  is  contended  that  the  court  erred 
in  so  instructing  the  jury  and  it  is  argued  that  because  of 
the  relation  and  association  between  Gentry  and  the  plain- 
tiff, this  instruction  was  not  applicable  and  constituted  pre- 
judicial error.  We  are  cited  to  the  case  of  Morgan  v.  Ball, 
81  Cal.  93,  [15  Am.  St.  Rep.  34,  5  L.  R.  A.  579,  22  Pac. 
331].  In  that  case  the  parties  between  whom  the  transfer 
was  allej?ed  to  have  been  made  of  a  mare,  colt,  and  buggy 
were  husband  and  wife,  and  the  court  sairl  that,  notwith- 
standing the  husband  continued  to  have  the  use  of  the  prop- 
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erty,  the  wife  could  maintain  her  title.  The  court,  however, 
stated  in  the  opinion  that  it  had  been  proclaimed  by  the 
husband  that  the  property  was  that  of  the  wife  and  had 
been  publicly  known  and  recognized  as  hers  by  all  who  used 
it,  the  court  saying:  **She  did  not  refuse  her  husband  the 
use  of  it,  but  she  did  take  it  into  possession  at  once  and  con- 
tinuously keep  and  use  it  as  hers  as  to  all  the  world,  and 
it  was  not  in  any  way  used  or  possessed  by  her  husband, 
except  as  subordinate  to  her  dominion,  possession,  and  con- 
trol." That  decision  does,  to  some  extent,  bear  the  intima- 
tion, as  appellant  contends,  that  where  the  relationship  of 
husband  and  wife  exists,  possession  by  the  husband  of  the 
property  alleged  to  have  been  transferred  will  not  preclude 
the  wife  from  maintaining  her  title.  However,  the  later 
case  of  Murphy  v.  Mulgrew,  102  Cal.  547,  [41  Am.  St.  Rep. 
200,  36  Pac.  857],  refers  to  Morgan  v.  Ball,  supra,  and  con- 
tains the  following  declaration:  **The  fact  that  a  vendor  and 
vendee  are  husband  and  wife,  or  parent  and  child,  is  no 
reason  why  the  provisions  of  the  statute  should  receive  a 
different  or  more  liberal  construction.  Those  conditions 
give  the  statute  no  additional  elasticity.  The  rule  of  con- 
struction is  the  same  in  all  cases,  and  the  relationship  exist- 
ing between  the  parties  is  a  matter  wholly  immaterial." 
And,  moreover,  in  this  case  it  appears  that  the  parties  were 
not  related  at  all.  They  occupied  the  same  four-room  flat 
for  reasons  of  their  own,  and,  so  far  as  the  evidence  shows, 
did  not  hold  a  partnership  interest  in  the  particular  prop- 
erty alleged  to  have  been  converted.  It  was  for  the  jury 
to  determine  from  the  facts,  under  the  court's  instructions, 
whether  there  had  been  such  transfer  and  change  of  pos- 
session of  the  property  as  would  sustain  plaintiff  in  the 
cause  of  action  asserted. 
The  judgment  is  afi&rmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  511.    Third  Appellate  DiBtrict— May  13,  1920.] 

In  the  Matter  of  the  Application  of  WALDO  S.  JOHNSON 
for  a  Writ  of  Habeas  Corpus. 

[1]  Municipal  CbRPOEATioNs — Nature  ot  Ordinance — ^Title  not  Con- 
clusive.— In  determining  whether  a  municipal  ordinance  is  a 
revenue  measure  or  is  regulatorj  in  its  nature,  and  therefore  be- 
yond the  powers  of  the  municipality,  the  courts  will  look  to  the 
substantive  provisions  of  the  ordinance,  the  title  of  the  ordinance, 
even  though  it  contain  the  word  "regulating,"  not  being  conclusive. 

[2]  Id. — Mabtsvillb— License  Obdinakcb— BsvEMtTB  Measure. — Ordi- 
nance No.  188  of  the  city  of  MarysviUe,  entitled,  "An  ordinance 
providing  for  licensing  and  regulating  the  carrying  on  of  certain 
professions,  trades,  callings  and  occupations,"  is  a  revenue  measure. 

[8]  Id. — Violation  of  Ordinance— Misdemeanor  Under  State  Law. 
Section  435  of  the  Penal  Code,  which  provides  that  a  failure  to 
take  out  a  license  when  required  by  a  law  of  this  state  shall  con- 
stitute a  misdemeanor,  covers  a  violation  of  such  an  ordinance, 
regardless  of  whether  the  city  had  the  power  to  provide  that  a 
violation  of  the  ordinance  should  constitute  a  misdemeaner. 

[4]  Id. — ^Nonpayment  of  License  Tax  —  Imprisonment  —  Constitu- 
tional Law. — Imprisonment  on  conviction  for  nonpayment  of  a 
license  tax  imposed  by  a  municipal  ordinance  is  not  an  imprison- 
ment for  debt  within  the  meaning  of  article  I  of  the  constitution. 

[6]  Id. — Business  of  Lawyer — Bight  to  Licence. — For  the  purpose 
of  raising  revenue,  a  municipal  corporation  has  the  power  to  im- 
pose a  license  for  carrying  on  the  business  of  a  lawyer  at  a  fixed 
place  of  business  within  the  city. 

PROCEEDING  on  Habeas  Corpus  to  secure  the  release  of 
a  lawyer  imprisoned  for  failure  to  pay  a  license  tax.  Writ 
dismissed  and  petitioner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  T.  Brittan,  W.  E.  Davies  and  Waldo  S.  Johnson,  in 
pro.  per.,  for  Petitioner. 

W.  P.  Rich  for  Respondent. 

PREWETT,  P.  J.,  pro  ^em.— The  petitioner  was  con- 
victed  under  section  1  of  Ordinance  No.  188  of  the  city  of 
Marysville,  and  he  seeks  hia  discharge  from  the  impiison- 
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ment  which  followed  such  conviction.  Section  1  requires 
that  every  person  carrying  on  certain  specified  callings  shall, 
before  commencing  the  same,  procure  a  license  therefor,  and 
section  80,  so  far  as  pertinent  to  this  inquiry,  reads  as  fol- 
lows: ''Section  80.  Every  person  engaged  in  business  as  a 
lawyer,  maintaining  an  office  in  said  city,  shall  pay  a  li- 
cense of  $2.50  per  month."  The  petitioner,  a  lawyer  by 
occupation,  maintains  an  office  in  said  city  and  he  neglected 
to  take  out  the  license  demanded  by  said  section  1.  No 
point  is  made  as  to  sufficiency  of  the  judgment  in  mere 
matters  of  form. 

(1)  It  is  contended  that  the  ordinance  in  question  is 
regulatory  in  its  nature  and  therefore  beyond  the  powers  of 
the  municipality.  It  is  conceded  that  the  business  in  ques- 
tion is  not  one  that  can  be  ''regulated"  under  the  police 
powers  of  cities  and  counties.  Unless,  therefore,  the  ordi- 
nance is  a  revenue  measure,  it  cannot  be  upheld.  [1]  The 
title  of  the  ordinance  is  cited  to  the  court  as  an  evidence 
that  the  municipality,  in  adopting  the  ordinance,  intended 
it  as  a  regulatory  provision.  The  title  reads:  "An  ordi- 
nance providing  for  licensing  and  regulating  the  carrying  on 
of  certain  professions,  trades,  callings  and  occupations." 
It  is  true  that  this  title  contains  the  word  "regulating,' 
but  this  is  not  conclusive.  The  court  will  look  to  the  sub- 
stantive provisions  of  the  ordinance  to  determine  its  legal 
effect.  It  happens  that  this  title  is  copied  in  precise  words 
from  that  considered  by  the  court  in  Ex  parte  Braun,  141 
Cal.  204,  [74  Pac.  780].  The  court,  in  arriving  at  the  con- 
clusion that  the  ordinance  considered  in  that  case  was  for 
revenue  and  not  for  regulation,  uses  the  following  language: 
"It  is  devoid  of  regulating  provisions,  being  devoted  en- 
tirely to  the  imposition  of  a  license  tax  upon  various  trades 
and  occupations,  and  the  collection  thereof.  It  imposes  a 
license  tax  upon  a  great  majority  of  callings  and  occupa- 
tions and,  in  several  instances,  the  amount  of  the  tax  is 
based  upon  the  amount  of  business  transacted.  It  includes 
numerous  callings  which  are  in  no  degree  subject  to  regula- 
tion. .  .  .  Taking  into  consideration  the  absence  of  regu- 
latory provisions,  the  amounts  of  the  several  taxes  imposed 
and  the  nature  of  many  of  the  subjects  of  taxation  named 
in  the  ordinance,  including  the  particular  business  here  in- 
volved,  it  is  very  clear  that  the  license  tax  upon  the  business 
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alleged  to  be  conducted  by  petitioner  was  imposed  solely 
for  the  purpose  of  raising  revenue."  The  language  just 
quoted  is  peculiarly  applicable  to  the  ordinance  now  under 
examination.  Although  two  justices  dissented  from  the 
opinion  in  that  case,  their  dissent  was  based  upon  other 
points.  Tlie  case  has  been  often  cited  in  later  reports  and, 
so  far  as  we  are  informed,  its  doctrines  have  never  been 
questioned.  A  title  is  not  an  indispensable  part  of  an  ordi- 
nance. It  may  have  a  defective  title.  {Ex  parte  Haskell, 
112  Cal.  412,  [32  L.  R.  A.  527,  44  Pac.  725] ;  Ex  parte 
Toung,  154  Cal.  321,  [22  L.  R.  A.  (N.  S.)  330,  97  Pac. 
822].)  [2]  It  clearly  appears  that  the  ordinance  in  ques- 
tion is  a  revenue  measure. 

[3]  (2)  The  petitioner  insists  that  the  city  has  no  power 
to  provide  that  a  violation  of  the  ordinance  shall  constitute  a 
misdemeanor.  It  is  immaterial  whether  or  not  it  has  such 
power  or  has  attempted  unsuccessfully  to  exercise  it.  An 
ordinance  is  deemed  to  be  **a  law"  in  this  state.  Section 
435  of  the  Penal  Code  provides  that  a  failure  to  take  out  a 
license  when  required  by  a  law  of  this  state  shall  constitute 
a  misdemeanor. 

This  section  covers  a  violation  of  an  ordinance.  (Ex 
parte  Lawrence,  69  Cal.  608,  [11  Pac.  217]  j  Ex  parte  Chris- 
tensen,  85  Cal.  211,  [24  Pac.  747].) 

[4]  It  is  further  insisted  in  the  brief  of  petitioner  that 
imprisonment  on  conviction  for  nonpayment  of  a  license  tax 
is  an  imprisonment  for  debt  and  therefore  unlawful,  though 
no  authorities  are  cited  in  support  of  this  claim.  It  has 
been  so  long  conceded  in  this  state  that  imprisonment  for 
failure  to  pay  a  license  tax  is  not  an  imprisonment  for  debt 
within  the  meaning  of  article  I  of  the  constitution,  that  the 
question  can  scarcely  be  deemed  to  be  open  for  discussion. 
Failure  to  procure  a  license  in  a  case  required  by  law,  is  a 
neglect  of  a  duty  due  to  the  public.  For  such  neglect  the 
offender  may  be  punished  by  imprisonment.  In  such  case, 
the  punishment  is  penal  and  not  merely  in  the  nature  of  a 
remedy.  It  is  not  auxiliary  to  a  civil  action.  Even  after 
the  offender  shall  have  suffered  the  specified  number  of 
days  imprisonment,  the  money  obligation  is  still  unpaid. 
The  penalty  imposed  is  a  mere  punitive  burden  exacted  as 
a  means  of  deterring  the  offender  and  others  from  the  com- 
mission of  like  delinquencies  in  the  future.    In  Ex  parte 
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Bagshaw,  152  Cal  701,  [93  Pac.  864],  the  court,  through  its 
chief  justice,  uses  the  following  language:  **The  legislature 
of  the  state  has  seen  fit  to  make  it  a  crime  under  the  state 
law  for  any  one  to  carry  on  a  business  for  which  a  license  is 
required  by  any  law  or  ordinance,  without  procuring  such 
license,  and  one  who  does  so,  not  only  disobeys  the  ordi- 
nance, but  violates  the  state  law  and  is  guilty  of  a  crime  by 
reason  of  the  express  provision  of  such  law.'* 

The  petitioner  is  not  charged  with  a  failure  to  pay  his 
license  tax.  The  charge  is  that  he  carried  on  a  certain 
business  without  first  procuring  the  necessary  license.  The 
section  of  the  Penal  Code  above  cited  does  not  purport  to 
fix  a  license  fee  nor  does  it  provide  for  the  issuance  of  a 
license.  It  would  be  unprofitable  to  multiply  authorities 
to  show  that  our  courts  have  again  and  again  upheld  the 
power  of  the  legislature  to  prescribe  a  punishment  for  fail- 
ure to  procure  a  license  before  carrying  on  certain  lines  of 
business. 

[6]  (3)  The  chief  claim  of  the  petitioner  is  that  the  city 
has  no  power  to  license  the  business  of  a  lawyer.  It  is 
pointed  out  that  a  lawyer  is  licensed  as  such  by  the  courts, 
that  his  license  is  in  the  nature  of  a  vested  right  and  that 
any  act  of  the  legislature  curtailing  this  right  would  impair 
the  obligation  of  a  contract.  Without  conceding  that  these 
claims  are  well  founded,  they  are,  nevertheless,  inapplicable 
to  the  case.  It  is  true  that  a  license  cannot  be  imposed  upon 
a  lawyer,  nor  can  his  business  be  regulated  by  ordinance. 
But  the  petitioner  is  not  charged  with  practicing  law  with- 
out a  license,  but  with  ''carrying  on  a  trade,  calling,  pro- 
fession or  business''  without  first  procuring  a  license.  Sec- 
tions 1  and  4  of  the  ordinance,  when  read  in  connection 
with  section  80,  above  quoted,  show  clearly  that  the  license 
is  exacted  for  "carrying  on  the  business  of  a  lawyer  at  a 
fixed  place  of  business."  The  propriety  of  exacting  revenue 
from  one  who  maintains  an  office  and  carries  on  a  business 
within  a  city  is  apparent.  Many  expenditures  by  the  city 
are  rendered  necessary  by  reason  of  an  office  or  other  place 
of  business  within  its  limits.  Petitioner  relies  with  much 
confidence  upon  the  City  of  Sonora  v.  Curiin,  137  Cal.  583, 
[70  Pac.  674].  This  case,  however,  is  not  in  point.  The 
defendant,  Curtin,  was  charged  with  failure  to  pay  a  license 
tax  under  an  ordinance  which  provided  that  "every  law- 
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yer  shall  pay  a  license  of  three  dollars  per  quarter."  It 
was  held  in  that  case  that  a  license  tax  cannot  be  levied  npon 
a  person  nor  upon  such  of  his  acts  as  fall  short  of  carrying 
on  a  business.  The  distinction  was  sharply  drawn  by  the 
court  between  a  license  upon  the  business  of  practicing  law 
and  a  license  upon  a  person  because  he  is  an  attorney  at 
law.  There  appears  to  be  no  inherent  difference  between 
carrying  on  the  business  of  practicing  law  and  carrying  on 
any  other  business  or  pursuit.  It  is  not  questioned  that  the 
state  may,  in  the  exercise  of  its  sovereign  powers,  levy 
license  taxes  upon  merchants  and  manufacturers  who  main- 
tain places  of  business,  and  this,  too,  for  the  sole  purpose 
of  raising  revenue.  A  lawyer's  office  makes  certain  demands 
upon  the  various  fire,  police,  street,  and  other  functions  of 
a  city,  which  differ  from  above  classes  only  in  quantity  and 
not  in  quality.  If  the  one  should  be  required  to  assist  in 
keeping  up  the  revenues  of  a  city,  no  reason  is  apparent 
why  the  other  should  not.  Whether  a  license  might  be  ex- 
acted for  carrying  on  a  law  business  without  maintaining 
an  office  is  a  question  that  is  not  before  the  court.  We 
entertain  no  doubt  that  a  state  license  issued  to  a  lawyer 
authorizing  him  to  practice  law  is  not  a  bar  to  the  claim 
of  a  city  to  levy  a  license  for  maintaining  an  office  in  con- 
nection with  such  practice.  For  many  years  the  state  has 
licensed  druggists,  but  it  has  not  been  suggested  that  a 
druggist's  license  is  the  equivalent  of  a  license  to  run  a 
drug-store.  No  adequate  reason  is  discovered  why  the  com- 
mitment should  be  disturbed.  Writ  dismissed  and  peti- 
tioner remanded. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  2825.    Second  Appellate  District,  Division  One.— Ifaj  18, 

1920.] 

SUGAR  LOAF  ORANGE  GROWERS  ASSOCIATION,  Re- 
spondent,  V.   H.   Q.    SKEWES,   Appellant. 

[1]  Accounts — Action  ioe  Balance  Dus — ^ADMissiBnjrr  or  Ledges 
Account. — In  an  action  upon  a  mutual,  open,  and  current  book 
account  to  recover  the  balance  due  and  owing  to  plaintiff  for  the 
picking,  hauling,  wash^'ng,  packing,  and  shipping  of  defendant's 
oranges  during  a  specified  season,  the  ledger  account  contained  in 
a  book  kept  by  the  plaintiff  and  showing  its  account  with  de- 
fendant is  admissible,  where  the  entries  made  in  such  book  by  the 
secretary  and  general  manager  of  the  plaintiff  association  from 
information  furnished  him  by  other  employees  of  plaintiff,  all  of 
which  was  in  the  usual  course  of  business  of  the  plaintiff,  were 
the  original  and  only  entries  made  by  the  plaintiff. 

[2]  Id. — Salb  of  Crop  of  Oranges  —  Authority  of  Growers'  Or- 
ganization TO  Pay  Losses — Ledger  Entries  from  "Aocx)unt 
Sales." — ^Duplicate  copies  of  "account  sales"  showing  the  receipts 
from  the  sales  of  a  given  crop  of  oranges  and  the  charges  for 
freight,  refrigeration,  and  auction  commissions,  received  by  a  grow- 
ers' organization  in  the  usual  course  of  business  from  the  organiza- 
tion which  acted  as  the  selling  agent,  constitute  a  reasonable  basis 
of  authority  to  such  growers'  organization  to  pay  out  the  balance 
charged  to  it  on  the  loss  incurred  by  the  sales  of  the  crop  of  the 
grower  and  to  charge  the  latter  the  amount  so  paid  out  by  it  for 
his  account;  and  the  ledger  entries  made  by  such  growers'  organ- 
ization in  the  book  kept  by  it  showing  its  account  with  such 
grower  may  be  regarded  as  the  original  entry  of  its  account 
against  such  grower. 

APPEAL  from   a  judgment  of  the  Superior   Court  of 
Los  Angeles  County.    Leslie  R.  Hewitt,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Benjamin  Lewis,  Mab  Copland  and  H.  M.  Linneman  for 
Appellant. 

Bicksler,  Smith  &  Parke  for  Respondent. 

1.    NoccFsity  t^nt    hook   of  ac  ounts  offered  in   evidence  be  booK 
of  original  entry,  note,  2  Ann.   Cts,  842. 
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CONBEY,  P.  J. — As  stated  in  the  complaint,  the  cause 
of  action  sued  on  herein  is  an  alleged  indebtedness  of  the 
defendant  to  the  plaintiflP  **upon  a  mutual,  open,  and  cur- 
rent book  account,  said  sum  of  $532.07  being  the  balance 
due  and  owing  to  plaintiff  for  the  picking,  hauling,  wash- 
ing, packing,  and  shipping  of  defendant's  oranges  during 
the  season  of  1912,  together  with  certain  moneys  advanced 
by  the  plaintiff  therefor  at  defendant's  request,  after  de- 
ducting therefrom  and  crediting  to  the  defendant  all  moneys 
received  by  the  plaintiff  for  the  defendant  from  the  sale 
of  defendant's  oranges."  The  principal  contention  of  ap- 
pellant is  that  the  court  erred  in  overruling  his  objection 
to  the  introduction  in  evidence  of  a  ledger  account  con- 
tained in  a  book  kept  by  the  plaintiff  and  showing  its 
account  with  defendant.  It  is  claimed  that  no  sufficient 
foundation  was  laid  for  the  admission  in  evidence  of  said 
ledger  account.  To  the  extent  of  $508  the  account  shows 
the  items  charged  for  picking,  hauling,  washing,  and  pack- 
ing  the  oranges  taken  from  defendant's  orchard,  together 
with  a  selling  charge  of  ten  cents  per  box  for  the  750 
packed  boxes  as  shipped.  The  remaining  items  consist  of 
an  ** account  sales"  showing  the  receipts  from  the  sales  and 
the  charges  for  freight  and  refrigeration  and  for  auction 
commission.  The  net  result  of  the  '^  account  sales"  was  a 
balance  of  $24.07  debited  against  the  defendant ;  thus  making 
the  total  balance  of  $532.07,  constituting  plaintiff's  claim. 
The  witness  E.  P.  Wolever  was  secretary  and  general  man- 
ager of  the  plaintiff.  Plaintiff's  method  of  doing  business 
was  described  by  this  witness.  Plaintiff  is  a  growers'  or- 
ganization which  handles  the  growers'  crops  on  an  estimated 
cost  basis.  The  Mutual  Orange  Distributors  is  a  corporation 
having  its  central  office  at  Bedlands,  California,  which  acts 
as  the  selling  agent  for  a  group  of  orange  growers'  asso- 
ciations, the  plaintiff  being  one  of  those  associations.  In  the 
instant  case,  the  plaintiff  agreed  to  pick,  haul  and  pack 
defendant's  oranges  and  cause  the  same  to  be  shipped  and 
sold  through  the  agency  of  the  Mutual  Orange  Distributors. 
This  was  done  and  the  account  sued  upon  is  the  result 
of  that  transaction. 

[1]  It  appears  from  the  testimony  of  Wolever  that  he 
personally  paid  out  all  of  the  moneys  constituting  the  items 
charged  against  the  defendant;  and  that  he  was  personally 
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acquainted  with  the  facts  with  respect  to  the  picking,  haul- 
ing, washing,  and  packing  of  the  oranges  and  the  payment 
of  the  ten  cents  per  box  commission  to  the  Mutual  Orange 
Distributors.  He  did  not  count  and  observe  every  detail, 
but  he  saw  the  work  going  on  in  defendant's  orchard  and 
saw  the  fruit  received  at  the  packing-house.  For  actual 
time  of  the  work  of  the  men  in  the  orchard  and  in  haul- 
ing, he  relied  upon  informatioin  furnished  to  him  by  the 
plaintiff's  foreman  at  the  orchard,  the  receiving  clerk  at 
plaintiff's  packing-house,  and  upon  statements  of  the  pickers 
themselves,  all  of  which  was  in  the  usual  course  of  busi- 
ness of  the  plaintiff.  The  entries  made  by  Wolever  in  the 
ledger  account  were  the  original  and  only  book  entries  made 
by  the  plaintiff;  that  is  to  say,  the  ledger  entries  were  not 
copies  from  any  other  book  or  memorandum  of  the  plaintiff. 

Prom  the  foregoing  evidence  we  are  satisfied  that  the 
ledger  was  admissible  in  evidence  to  prove  the  items  consti- 
tuting the  first  mentioned  charge  amounting  to  $508.  As 
to  the  ** account  sales,"  a  separate  statement  will  be  made 
herein.  The  rule  of  evidence  applying  to  account-books  is 
stated  in  Chan  Kin  Sing  v.  Gordon,  171  Cal.  28,  [151 
Pac.  657],  as  follows:  **In  order  to  lay  the  foundation  for 
the  admission  of  such  evidence  it  must  be  shown  that  the 
books  in  question  are  books  of  account  kept  in  the  regular 
course  of  the  business,  that  the  business  is  of  a  character  in 
which  it  is  proper  or  customary  to  keep  such  books,  that 
the  entries  were  either  original  entries  or  the  first  perma- 
nent entries  of  the  transactions,  that  they  were  made  at  the 
time,  or  within  reasonable  proximity  to  the  time,  of  the  re- 
spective transactions,  and  that  the  person  making  them  had 
personal  knowledge  of  the  transactions  or  obtained  such 
knowledge  from  a  report  regularly  made  to  him  by  some 
other  person  employed  in  the  business,  whose  duty  it  was  to 
make  the  same  in  the  regular  course  of  business.  (1  Elliott 
on  Evidence,  sees.  458  to  463,  inclusive;  2  Wigmore  on  Evi- 
dence, sec.  1554;  2  Jones  on  Evidence,  sec.  322.) " 

Counsel  for  appellant  concede  that  Mr.  Wolever  did  have 
knowledge,  either  direct  or  indirect,  of  the  transactions 
concerning  the  packing,  etc.,  of  the  oranges,  and  lay  the 
emphasis  of  their  objection  upon  that  part  of  the  ledger 
constituting  the  ** account  sales."  The  witness  Wolever  tes- 
tified that  he  represented  the  plaintiff  as  one  of  the  sub- 
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sidiary  associations  siaking  up  the  Mutual  Orange  Distribu- 
tors, and  was  a  member  of  the  board  of  directors  of  the 
Mutual  Orange  Distributors.  As  such  director  he  was  fa- 
miliar with  the  system  under  which  the  fruit  was  shipped, 
sold  and  accounted  for  through  that  agency.  [2]  The 
Mutual  Orange  Distributors  shipped  to  various  representa- 
tives throughout  the  country  the  fruit  received  by  it  and 
the  sales  were  made  through  these  representatives,  who 
then  reported  to  the  Mutual  Orange  Distributors  by  render- 
ing in  each  case  an  '*  account  sales"  in  the  form  of  dupli- 
cate carbon  copies  containing  the  several  statements  of  ac- 
count. One  of  these  duplicates  is  kept  by  the  Mutual 
Orange  Distributors  as  its  record  of  the  transaction,  and 
the  other  is  sent  to  the  fruit  growers'  organization.  Thus, 
in  the  instant  case  there  were  three  "account  sales";  one 
for  each  of  the  three  cars  in  which  the  fruit  was  shipped. 
One  came  from  Cleveland,  one  from  New  York,  and  one 
from  Boston.  All  of  the  sales  were  made  at  auction.  Of 
the  duplicate  copies  so  received  by  the  Mutual  Orange  Dis- 
tributors, one  of  each  was  delivered  to  the  plaintiflf.  It 
was  from  those  statements  that  the  entries  were  made  by 
Mr.  Wolever  in  the  ledger  account  introduced  in  evidence 
in  this  action.  The  witness  Wolever  testified  that  the 
accounts  of  sales  thus  furnished  constituted  all  of  the 
memoranda  and  data  which  under  that  method  of  doing 
business  are  used  in  making  settlements.  In  connection 
with  the  cross-examination  of  Mr.  Wolever,  the  defendant 
called  for  the  said  accounts  of  sales  furnished  to  plaintiff 
by  the  Mutual  Orange  Distributors  and  introduced  them 
in  evidence.  They  are  in  the  record  as  defendant's  exhibit 
'^R,"  and  correspond  in  amounts  to  the  entries  contained 
in  the  ledger  account.  No  evidence  to  contradict  them  was 
offered  by  the  defendant.  It  appears  to  us  that  if  there 
was  any  error  in  the  reception  of  the  ledger  account  in 
evidence  as  covering  these  items  of  the  "account  sales," 
such  error  is  cured  by  the  introduction  in  evidence  of  said 
exhibit  "R"  at  the  instance  of  the  defendant  himself. 
Having  been  received  by  the  plaintiff  in  the  usual  course 
of  business,  they  constituted  a  reasonable  basis  of  authority 
to  the  plaintiff  to  pay  out  the  balance  charged  to  it  on  the 
loss  incurred  by  the  sales  and  to  chari^e  to  the  defendant 
the  amount  so  paid   out  by  the   plaintiff  for  his  account. 
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Considered  in  this  ligbt,  the  ledger  entry  itself  may  be 
regarded  as  the  original  entry  of  the  account  of  the  plain- 
tiff against  the  defendant. 

Appellant  next  contends  that  the  evidence  is  insuflBcient 
to  support  the  court's  finding  that  the  account  sued  upon 
is  true  and  correct,  '*and  constitutes  an  open,  current, 
mutual,  and  book  account."  We  think  that  the  evidence 
established  the  character  of  the  account  as  a  mutual,  open, 
and  current  account;  it  being  within  the  following  defini- 
tion: **An  unsettled  debt  arising  from  items  of  work  and 
labor,  goods  sold  and  delivered,  and  other  open  transactions, 
not  reduced  to  writing,  and  subject  to  future  settlement  and 
adjustment.  It  is  usually  disclosed  by  the  account-books 
of  the  owner  of  the  demand,  ..."  {Mercantile  Trust  Co. 
V.  Doe,  26  Cal.  App.  246,  253,  [146  Pac.  692] ;  George  Bice 
dk  Sons  V.  Cowan,  46  Cal.  App.  225,  [189  Pac.  132].)  This 
being  so,  the  cause  of  action  was  not  barred  by  the  statute 
of  limitations,  since  the  action  was  commenced  within  the 
period  of  four  years  from  the  time  when  the  cause  of 
action  accrued.     (Code  Civ.  Proc,  sec.  337,  subd.  2.) 

The  judgment  is  affirmed. 

ShaWy  J.y  and  James,  J.,  concurred. 


[Civ.  No.  3307.    Second  Appellate  District,  Division  One. — ^May  18, 

1920.] 

P.   J.    LEAVER,    Respondent,   v.    SAMUEL    T.    SMITH, 

Appellant. 

[1]  Execution  —  Sale  of  Real  Property  —  Title  of  Purchaser  — 
Necessity  for  Deed.— Under  section  700  of  the  Code  of  Civil  Pro- 
cedure, a  purchaser  of  real  property  under  execution  sale,  from 
the  time  he  receives  his  certificate  of  sale,  is  endowed  with  the 
full  legal  and  equitable  title  of  the  judgment  debtor,  except  that 
within  the  ensuing  period  of  twelve  months  after  sale  an  equity  of 
redemption  is  possessed  by  the  judgment  debtor;  and  the  issuance 
of  a  deed  is  not  essential  to  the  vesting  of  title  in  the  purchaser. 

[2]  Quieting  Title  —  Erroneous  Judgment — Res  Judicata. — Where 
the  purchaser  of  real  property  under  execution  sale,  after  the 
period  of  redemption  has  expired  but  before  a  deed  if  issued  to 
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him,  institutes  an  action  to  quiet  title  to  the  property  as  against 
the  judgment  debtor  and  the  judgment  against  him,  though  errone- 
ous, is  allowed  to  become  final,  be  is  estopped  from  thereafter  in- 
stituting a  new  action  to  quiet  title  as  against  said  judgment 
debtor,  notwithstanding  that  subsequent  to  judgment  in  the  first 
action  a  deed  has  been  issued  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  T.  Kendrick  for  Appellant. 

M.  I.  Orossman  and  Charles  M.  Ackerman  for  Respondent. 

JAMES,  J. — In  this  action  to  quiet  title  plaintiff  had 
judgment  and  defendant  appeals.  The  complaint  was  in 
the  usual  form  appropriate  to  the  character  of  the  action. 
In  addition  to  a  general  denial,  the  defendant  made  a  special 
plea  in  his  answer  by  alleging  a  former  judgment  between 
the  parties  for  the  same  cause.    That  portion  of  the  answer 

is  as  follows:  **That  heretofore,  to  wit,  on  the day  of 

March,  1917,  an  action  was  commenced  by  the  plaintiff  in 
this  court  against  each  of  these  defendants,  wherein  it  was 
alleged  that  the  plaintiff  was  the  owner  of  said  property 
and  wherein  it  was  also  alleged  that  the  defendants,  and 
each  of  the  defendants,  had  no  right,  title,  or  interest  in  said 
property.  That  the  said  defendants  appeared  in  said  action 
and  the  said  cause  came  on  regularly  for  trial  before  said 
court  on  the  eleventh  day  of  December,  1917,  and  thereupon 
said  court  duly  made  and  gave  judgment  against  the  plain- 
tiff and  in  favor  of  defendants  thereby  adjudging  that 
plaintiff  take  nothing  in  said  action  and  that  defendants 
recover  their  costs."  Samuel  T.  Smith  is  the  only  d^ 
fendant  interested,  as  the  action  was  dismissed  as  to  Anna 
May  Smith,  who  was  first  named  in  the  complaint  as  Jane 
Doe.  The  trial  court  made  particular  findings  by  way  of 
showing  the  facts  upon  which  the  judgment  was  predicated. 
From  these  findings  it  appears  that  appellant  here,  in  1914, 
became  a  judgment  debtor  of  one  Leaver;  that  upon  execu- 
tion being  levied  against  the  real  property  herein  involved, 
then  belonging  to  appellant,  a  sale  was  made  and  the  prop- 
erty was  purchased  by  the  plaintiff,  the  judgment  creditor; 
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that  the  execution  sale  was  made  on  the  third  day  of  Febru- 
ary, 1916;  that  no  redemption  of  the  premises  having  been 
made  in  the  meantime,  deed  was  delivered  to  the  purchaser 
on  the  eleventh  day  of  December,  1917.  As  to  the  former 
judgment  pleaded  by  appellant,  the  court  made  its  findings 
as  follows:  '*That  it  is  true  that  an  action  was  commenced 
in  March,  1917,  by  plaintiff  in  this  action,  and  against  de- 
fendant in  this  action,  for  the  purpose  of  quieting  title  to 
the  premises  herein  described.  That  all  of  the  allegations 
contained  in  the  further  and  separate  answer  to  plaintiff's 
complaint,  set  out  in  the  answer  of  defendant  herein,  are 
true."  Conclusions  of  law  followed  wherein  it  was  de- 
termined that  the  plaintiff  should  have  a  decree  quieting  his 
title  to  the  property  described  in  the  complaint. 

It  is  appellant's  contention  that  the  plea  of  the  former 
judgment  adjudicating  the  same  matter  between  the  same 
parties  was  sustained  by  the  evidence,  and  that  the  court 
should  have  held  that  the  plaintiff  was  estopped  from  re- 
asserting claim  to  the  property  described.  No  question  is 
made  as  to  the  correctness  of  the  findings  of  fact  in  their 
material  parts.  From  such  findings  and  from  the  undis- 
puted evidence  exhibited  in  the  bill  of  exceptions  we  may 
summarize  the  occurrences  material  for  consideration  as 
follows:  Execution  sale  of  the  defendant's  property  was 
made  and  certificate  of  sale  was  given  and  recorded  on  Feb- 
ruary 3,  1916;  deed  to  the  same  was  delivered  December 
11,  1917.  Plaintiff's  first  action  to  quiet  title  was  com- 
menced (as  appears  from  the  court's  findings)  in  March, 
1917;  trial  of  that  action  was  had  on  December  11,  1917, 
and  judgment  entered  on  December  18,  1&17.  This  action, 
being  the  same  in  form  as  the  preceding  action,  to  wit, 
to  quiet  title  to  the  same  property  against  the  same  de- 
fendant, was  commenced  on  October  23,  1918,  and  judg- 
ment was  rendered  on  January  21,  1919.  While  the  evi- 
dence heard  at  the  trial  of  the  first  action  is  not  shown,  wc 
can  surmise  that  the  plaintiff  was  refused  a  decree  in  the 
first  action  because  at  the  time  the  action  was  commenced 
a  deed  had  not  been  issued  to  the  property,  the  opinion  of 
the  trial  judge  evidently  being — for  it  is  emphasized  here 
in  the  brief  of  respondent — that  a  cause  of  action  to  quiet 
title  would  not  mature  upon  the  execution  sale  until  formal 
deed  was  issued;  that  conclusion  being  derived  from  the 
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afisamption  that  the  purchaser  at  an  execution  sale,  and 
until  he  secures  a  deed,  obtains  only  an  equitable  title  which 
is  not  sufficient  to  sustain  a  cause  of  action  as  against  the 
holder  of  the  legal  title.  Before  considering  further  the 
question  just  suggested,  attention  is  called  to  the  fact  that, 
as  the  execution  sale  was  held  and  certificate  of  title  issued 
on  February  3,  1916,  the  full  period  for  redemption  had 
expired  prior  to  the  commencement  of  the  first  action  in 
March,  1917.  In  other  words,  that  at  the  time  plaintiff 
commenced  his  first  action  the  right  of  redemption  had 
been  lost  in  the  judgment  debtor,  and  the  plaintiff  was  en- 
titled, r^on  demand,  to  his  deed.  (Code  Civ.  Proc,  sec. 
702.)  [1]  It  is  important  to  the  question  of  the  alleged 
estoppel  which  the  first  judgment  worked  against  the  plain- 
tiff to  inquire  as  to  the  character  of  title  which  the  pur- 
chaser at  an  execution  sale  is  endowed  with  from  the  time 
he  receives  his  certificate  of  sale.  Section  700  of  the  Code 
of  Civil  Procedure  provides  that,  **Upon  a  sale  of  real 
property,  the  purchaser  is  substituted  to  and  acquires  all 
the  right,  title,  interest,  and  claim  of  the  judgment  debtor 
thereto  on  the  date  of  the  levy  of  the  execution  thereon, 
where  such  judgment  is  not  a  lien  upon  such  property; 
..."  The  effect  of  this  provision  is  to  confer  upon  the 
purchaser  full  title,  except  that  within  the  ensuing  period 
of  twelve  months  after  sale  an  equity  of  redemption  is  pos- 
sessed by  the  judgment  debtor.  When  the  full  period  of 
twelve  months  has  elapsed  there  no  longer  exists  any  equity 
in  the  judgment  debtor;  hence  the  purchaser  becomes  pos- 
sessed of  an  absolute  title  at  that  time.  Such  was  the  case 
here  at  the  time  plaintiff  commenced  his  first  action  to 
quiet  title  to  the  real  property.  The  issuance  of  a  deed 
was  not  essential  to  the  vesting  of  title  in  the  plaintiff; 
nor  was  such  deed  necessary  and  indispensable  evidence  of 
the  title  of  the  plaintiff.  Respondent  has  cited  Knight  v. 
Fair,  9  Cal.  117,  which  is  favorable  to  his  contention  that 
upon  the  sale  of  real  property  under  execution  an  equitable 
title  only  is  conferred  upon  the  purchaser.  That  case,  how- 
ever is  considered  in  Pollard  v.  Harlow,  138  Cal.  390,  [71 
Pac.  454,  648],  and  attention  is  called  to  the  fact  that 
Knight  v.  Fair  was  decided  under  the  Practice  Act  when 
the  state  of  the  law  was  different  from  that  which  was  car- 
ried into  the  code.    The  court,  in  Pollard  v.  Harlow,  supra, 
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said:  *'Tlie  language  of  section  700  of  the  Code  of  Civil 
Procedure  is,  that  upon  the  sale  of  the  property  *the  pur- 
chaser is  substituted  to  and  acquires  all  the  right,  title, 
interest,  and  claim  of  the  judgment  debtor  thereto,*  which 
is  to  say  unequivocally  that  he  acquires  the  legal  as  well  as 
the  equitable  title.  The  only  qualifications  are,  that  (when 
not  a  leasehold  of  less  than  two  years'  unexpired  term)  the 
property  shall  be  'subject  to  redemption';  that  a  deed  shall 
be  subsequently  given  (Code  Civ.  Proc,  sec.  703) ;  and  that 
pending  the  time  for  redemption  the  possession  shall  re- 
main with  the  defendant.  (Code  Civ.  Proc,  sec.  706.)  But 
no  one  of  these  qualifications  is  inconsistent  with  the  vesting 
of  the  legal  title  in  the  purchaser.  With  regard  to  the  first, 
the  case  is  simply  the  familiar  one  of  a  legal  title,  de- 
feasible upon  the  happening  of  a  condition  subsequent;  and 
as  to  the  second,  the  deed  gives  *to  the  purchaser  no  new 
title  to  the  land  purchased  by  him,  but  is  merely  evidence 
that  the  title  has  become  absolute.'  (Robinson  v.  Thornton, 
102  Cal.  680,  [34  Pac.  120].)"  [2]  As  to  the  binding 
effect  of  the  former  judgment:  That  judgment  was  between 
the  same  parties  as  appeared  in  this  suit;  the  cause  of  ac- 
tion was  stated  substantially  in  the  same  manner.  In  the 
first  action  plaintiff  alleged  ownership  of  the  property  and 
sought  to  quiet  title  against  the  claims  of  the  defendant. 
Plaintiff  was  called  upon  there  to  furnish  evidence  of  any 
title  that  he  had,  or  be  estopped  from  further  asserting  a 
claim  based  upon  the  same  evidence.  **If  the  cause  of 
action  in  which  the  judgment  was  rendered  was  the  same 
as  the  cause  of  action  in  which  the  judgment  is  plead,  and 
both  actions  have  been  brought  to  obtain  relief  at  law  or 
in  equity  upon  the  same  cause  of  action,  the  last  action 
is  subject  to  the  estoppel  of  the  judgment  in  the  former 
action.  And  the  judgment  as  rendered  in  that  action  is 
conclusive  upon  all  questions  involved  in  the  action  and 
upon  which  it  depends,  or  upon  matters  which,  under  the 
issues,  might  have  been  litigated  and  decided  in  the  case 
(Pkelan  v.  Gardner,  43  Cal.  306) ;  and  the  presumption  of 
law  is  that  all  such  issues  were  actually  heard  and  de- 
cided. (Subd.  18,  sec.  1963,  Code  Civ.  Proc.)"  (Parnell 
V.  Halin,  61  Cal.  132.)  It  therefore  appears  that  the  plain- 
tiff, at  the  time  he  broujrht  his  former  action  could  have 
made  proof  of  the  sale  under  execution  to  him  of  the  real 
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property  and  the  receipt  of  the  certificate  of  sale.  As  that 
sale  was  had  and  certificate  made  and  recorded  on  February 
3,  1916,  it  would  have  appeared  that  at  the  time  the  former 
action  was  commenced  no  equity  of  redemption  was  left  with 
the  defendant;  hence  that  the  plaintiff  had  become  pos- 
sessed of  an  absolute  title.  In  other  words,  it  appears  that 
plaintiff  in  the  first  action  could  have  introduced  precisely 
the  same  evidence  as  he  introduced  at  the  second  trial  to 
prove  his  title,  with  the  one  exception  that  at  the  second 
trial  he  offered  the  additional  evidence  of  the  deed  issued 
to  him.  As  we  have  before  stated,  we  do  not  consider  that 
the  production  of  the  deed  was  in  anywise  necessary  to 
the  proof  of  title  of  the  plaintiff  derived  under  the  execu- 
tion sale.  His  case  was  complete  without  the  production  of 
such  a  deed.  The  situation,  then,  is  that  the  first  judg- 
ment was  entered  against  the  plaintiff  upon  the  merits  upon 
the  same  essential  evidence  that  was  received  in  the  second 
case,  and  under  such  circumstances  we  have  no  doubt  that 
the  first  judgment  should  be  held  to  have  adjudicated  the 
rights  of  the  parties  to  this  action;  hence  the  plaintiff  is 
estopped  from  bringing  the  defendant  a  second  time  into 
court  for  the  same  cause.  The  first  judgment  was  not  ap- 
pealed from  and  at  the  time  of  the  trial  of  this  action  (al- 
though not  at  the  commencement  of  the  action)  had  become 
final. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  3318.     Second  Appellate  Distriet,  Division  Two. — May  14, 

1920.] 

M.   n.   HARRIS,   Respondent,  v.   BESSIE   M.   BURT    (a 
Widow),  Appellant. 

[1]  Appeal — Alternative  Method — ^Duty  of  Repobteb  to  Make  anb 
File  Transcript. — Where  an  appeal  is  taken  under  the  alternative 
method  provided  bj  eectionB  953a  and  953b  of  the  Code  of  Civil 
Procedure,  it  is  the  duty  of  the  stenographic  reporter  to  make  a 
transcript  of  the  report  of  the  trial  within  twenty  days  after  the 
notice  of  appeal  has  been  given  and  the  bond  provided  for  in  said 
sections  has  been  filed,  and  to  file  such  transcript  with  the  clerk. 
He  cannot  refuse  to  so  file  because  his  fees  remain  unpaid. 

[2]  Id. — Befusal  of  REPoiiTEB  to  Prepare  Transcript — ^Dutt  of  Ap- 
pellant— ^Dismissal  of  Appeal. — ^Where  an  appeal  is  taken  under 
such  alternative  method  and  the  stenographic  reporter  refuses  to 
make  a  transcript  of  the  report  of  the  trial  until  his  fees  are 
paid  in  advance,  the  appellant,  with  knowledge  of  such  refusal, 
should  take  legal  steps,  by  mandamus  or  otherwise,  to  compel  the 
reporter  to  act,  and  if  he  does  not  do  so,  and  the  clerk's  and  the 
reporter's  transcripts  are  not  filed  in  the  appellate  court  within 
the  time  provided  by  law  and  the  rules  of  the  supreme  court,  a 
motion  to  dismiss  the  appeal  will  be  granted. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County.     Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  T.  Lightfoot  for  Appellant 

Arthur  Wright  for  Respondent 

THOMAS,  J. — ^Motion  to  dismiss  appeal.  From  the  rec- 
ord before  us  it  appears  that  a  judgment  was  entered 
against  the  defendant  here  in  the  superior  court  of  Los 
Angeles  County  on  the  twenty-first  day  of  June,  1919,  for 
a  total  sum  of  $412.74 ;  that  on  the  third  day  of  July,  1919, 
a  notice  of  appeal  to  the  supreme  court  was  filed  by  the 
defendant  in  that  court;  that  at  the  same  time  and  place 
defendant  also  filed  a  demand  for  transcript,  in  accordance 
with  the  provisions  of  section  &53a  of  the  Code  of  Civil 
Procedure,  and  gave  an  undertaking  on  appeal,  with  stay  of 
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execution,  duly  approved  by  the  clerk  of  that  court,  as 
well  as  the  undertaking  provided  for  by  section  953b  of 
the  Code  of  Civil  Procedure,  in  the  sum  of  one  hundred 
dollars,  agreeing  to  pay  to  the  clerk  the  cost  of  preparing 
such  transcript,  which  undertaking  was  likewise  duly  ap- 
proved by  the  clerk;  and  that  thereafter  the  clerk  prepared 
what  is  usually  denominated  as  the  "Clerk's  Transcript,'* 
which  transcript  was  regularly  filed  in  the  superior  court. 

It  also  appears  that  the  official  reporter  who  reported  the 
case,  Mr.  Henry  Henderson,  received  no  notice  requiring 
the  preparation  of  a  phonographic  report  of  the  trial  until 
Saturday,  July  26,  1919,  and  that  until  the  receipt  of  such 
notice  he  had  no  knowledge  that  defendant  intended  to  ap- 
peal the  case.  On  Monday,  July  28,  1919,  the  official  re- 
porter wrote,  signed,  and  mailed,  with  postage  prepaid,  a 
letter  addressed  to  defendant's  attorney  of  record,  and  who 
appeared  before  this  court  in  opposition  to  this  motion, 
which  letter  was  in  words  and  figures  as  follows: 
''Room  560,  Court  House. 

**Los  Angeles,  Cal.,  July  28,  1919. 
*'Mr.  R.  T.  Lightfoot, 
**  Attorney  at  Law, 

**916  Washington  Bldg.,  City. 

"Dear  Sir:  Saturday  noon  your  notice  of  appeal  and 
request  for  transcript  in  M.  H.  Harris  vs.  Bessie  M.  Burt, 
No.  B71930  was  handed  to  me,  being  the  first  notice  I  had 
had  that  you  desired  a  transcript,  and  now,  at  my  first 
opportunity,  I  have  looked  up  the  case  and  made  an  esti- 
mate of  the  cost  thereof.  The  estimate  of  my  fees  for  the 
Reporter's  Transcript  on  Appeal  is  $53.20.  If  you  desire 
an  office  copy  the  fee  will  be  one-half  more,  or  $79.80.  I 
notice  your  notice  was  filed  July  3rd,  but  if  you  have  com- 
plied with  your  part  of  the  statutory  requirement,  the  pro- 
vision as  to  time  of  filing  transcript  being,  as  I  understand, 
merely  directory,  your  client's  rights  would,  I  assume,  not 
suffer  by  the  delay.  Having  had  no  communication  from 
you  or  any  one  about  it  until  Saturday,  I  am  not  to  blame. 
If  you  wish  me  to  go  ahead  with  the  work,  upon  prepay- 
ment of  my  fees  I  will  do  so  promptly. 

*'Respoctfully  yours, 
**  (Signed)     Henry  Henderson, 
*' Official  Reporter." 

47  Cal.  App.— SI 
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The  statements  contained  in  this  letter  are  not  denied. 
They  are  without  conflict.  Mr.  Henderson,  in  his  affidavit 
into  which  the  foregoing  letter  is  incorporated,  says  that 
he  heard  nothing  further  regarding  the  transcript  or  the 
proposed  appeal  **  until  just  recently,  when  he  was  informed 
by  plaintiff's  attorney  of  the  circumstances  of  the  present 
motion  to  dismiss  the  appeal/' 

Nothing  has  ever  been  done  by  appellant,  or  anyone  else, 
except  as  above  stated.  There  has  not  been  filed  with  the 
clerk  of  the  supreme  court,  or  with  the  clerk  of  this  court, 
any  transcript,  brief  or  other  papers,  except  those  in  con- 
nection with  the  motion  now  before  us. 

The  motion  is  based  upon  two  grounds:  (1)  That  the 
transcript  of  the  record  in  said  action  has  not  been  filed; 
and  (2)  that  no  points  and  authorities  have  been  filed.  The 
motion  is  based  upon  the  certificate  of  the  clerk  of  the  su- 
perior court  in  which  said  cause  was  tried,  and  the  affidavit 
of  respondent's  attorney. 

It  is  contended  by  appellant  that,  having  done  all  that 
the  law  requires  in  order  to  be  entitled  to  the  benefit  of  an 
appeal  under  the  so-called  '* alternative  method,''  she  should 
not  be  made  to  suffer  because  of  the  neglect,  failure  or  re- 
fusal of  the  clerk  to  perform  his  duty.  In  this  we  quite 
agree.  But  such  things  do  sometimes  happen  in  the  best 
regulated  offices.  When  they  do,  and  when  this  fact  is 
known,  as  in  the  instant  case,  by  the  appealing  party,  the 
latter  cannot  sit  idly  by  neglecting,  failing,  or  absolutely 
refusing  to  avail  himself  of  any  of  the  several  provisions  of 
law  to  compel  the  performance  by  the  proper  officer  of  his 
duty  in  such  case,  and  by  such  neglect,  failure,  or  refusal 
succeed  in  depriving  the  opposing  litigant  of  the  fruits  of 
a  righteous  judgment  (if  such  it  be),  and  escape  the  grant- 
ing of  a  motion  to  dismiss  the  appeal  under  such  circum- 
stances. 

There  are  on  file  before  us  two  certificates  by  the  county 
clerk  of  Los  Angeles  County.  By  one  of  these  it  is  shown 
that  the  judgment  attempted  to  be  appealed  from  was  en- 
tered on  June  9,  1919.  By  the  other,  the  same  judgment 
is  shown  to  have  been  entered  on  June  21,  1919.  Which 
certificate  is  correct,  we  do  not  assume  to  say;  but  have 
given  appellant  the  benefit  of  our  doubt,  and  have  accepted 
the  latter  as  showing  the  correct  date  of  entry. 
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Section  953a  of  the  Code  of  Civil  Procedure  provides, 
among  other  things,  that  **any  person  desiring  to  appeal 
from  any  judgment  ...  to  the  supreme  court  or  any  of  the 
district  courts  of  appeal,  may  ...  file  with  the  clerk  of 
the  court  from  whose  judgment  .  .  .  said  appeal  is  taken 
...  a  notice  stating  that  he  desires  or  intends  to  appeal, 
or  has  appealed  therefrom,  and  requesting  that  a  transcript 
of  the  testimony  ...  be  made  up  and  prepared.  Said  no- 
tice must  be  filed  within  ten  days  after  notice  of  entry  of 
the  judgment."  With  this  provision  in  mind,  there  being 
nothing  before  us  to  show  when,  if  at  all,  appellant  was 
served  with  notice  of  entry  of  the  judgment  from  which  she 
attempts  to  appeal,  and  the  notice  of  appeal,  as  we  have 
already  seen,  having  been  filed  on  July  3,  1919,  it  will  be 
assumed  that  such  notice  was  filed  as  by  said  section  pro- 
vided. From  the  certificates  of  the  clerk  referred  to,  it  ap- 
pears that  no  transcript  of  the  phonographic  report  of  the 
trial  has  been  prepared  or  filed  **in  the  office  of  the  county 
clerk,  as  demanded  and  for  which  bond  was  given,  and  the 
time  for  settling  and  approving  same  has  expired." 

There  is  conflict  in  the  evidence  as  to  whether  appellant's 
attorney  ever  made  demand  on  the  court  reporter  for  such 
transcript,  except  by  filing  such  notices  and  undertakings 
with  the  clerk  as  stated.  Appellant's  attorney  says  that 
he  did  make  such  demand;  while  the  reporter,  on  the  other 
hand,  says  that  appellant's  attorney  *'has  not  communicated 
with  affiant  either  verbally  or  in  writing  relative  to  said 
transcript."  We  think,  however,  that  this  is  immaterial. 
At  any  rate,  we  are  certain  that  for  a  long  time,  taking 
the  affidavit  of  appellant's  attorney  at  its  full  face  value, 
the  latter  well  knew  that  such  transcript  had  not  been  pre- 
pared, and  that  the  reason  for  it  was,  according  to  his  own 
statement,  as  set  forth  in  his  affidavit,  "that  said  Hender- 
son refused  at  all  times  to  deliver  said  stenographic  report 
unless  he  should  have  been  paid  in  advance  therefor  by  the 
defendant  and  appellant."     (Italics  ours.) 

[1]  "Where  an  appeal  is  taken  under  the  alternative 
method  provided  by  sections  953a  and  953b  of  the  Code  of 
Civil  Procedure,  it  is  the  duty  of  the  stenographic  reporter 
to  make  a  transcript  of  the  report  of  the  trial  within 
twenty  days  after  the  notice  of  appeal  has  been  given"  and 
the  bond  provided  for  in  said  sections  has  been  filed,  "and 
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to  file  such  transcript  with  the  clerk.  He  cannot  refuse  to 
so  file  because  his  fees  remain  unpaid."  {Ojurich  v.  Pieg, 
160  Cal.  331,  [116  Pac.  745].)  Rule  II  of  the  supreme 
court  provides  that  *'the  appellant  in  a  civil  action  shall, 
within  forty  days  after  an  appeal  is  perfected,  except  as 
hereinafter  stated,  serve  and  file  the  printed  transcript." 
Following  this  is  a  provision  covering  the  procedure  where 
the  appeal  is  taken  by  the  method  adopted  in  the  case  at 
bar.  Section  3  of  that  rule  provides  that  "the  time  above 
limited  may  be  extended  by  written  stipulation,  or  by  order, 
based  on  affidavit,  showing  good  cause  therefor."  Section 
953a,  supra,  provides  that  '*upon  receiving  said  notice  t* 
shall  he  the  duty  of  the  court  to  require  the  stenographic 
reporter  to  transcribe  fully  and  completely  the  phonographic 
report  of  the  trial."  (Italics  ours.)  Section  1085  of  the 
Code  of  Civil  Procedure  provides  that  a  writ  of  mandate 
*'may  be  issued  ...  to  any  .  .  .  person  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station.  ..."  Here, 
then,  are  indicated  various  methods  which  appellant  might 
have  pursued,  and  by  so  doing  avoid  her  present  unfor- 
tunate situation,  the  first  of  which  would  have  cost  nothing 
but  a  few  moments  for  the  preparation  of  the  necessary 
papers,  and  their  service  upon  the  stenographer.  The  sec- 
ond would  probably  have  produced  the  desired  result  with 
but  little  inconvenience  or  expense  on  the  part  of  appellant. 
For  we  cannot  believe  that  any  stenographer  would  dis- 
regard the  order  of  the  judge  in  whose  department  he  was 
reporting,  particularly  upon  such  judge  calling  his  attention 
to  the  case  of  Ojurich  v.  Fieg,  supra.  The  latter  method — 
writ  of  mandate — without  doubt  would  have  resulted  satis- 
factorily. 

[2]  With  these  facts  before  us,  and  considering  the  same 
in  the  light  of  the  case  above  cited  (where  the  supreme 
court,  in  intimating  what  might  be  considered  the  proper 
procedure,  said:  '*In  this  view  of  the  law  it  was,  of  course, 
within  the  power  of  the  appellant  to  have  had  mandate 
issued  against  the  stenoprraphic  reporter  to  compel  him  to 
file  his  transcript  with  the  clerk  as  the  law  contemplates, 
and  in  ordinary  cases  appellant's  failure  to  do  this  within 
n  reasonable  time  miirht  be  construed  to  be  such  lack  of 
dilijrcnce  as  to  justify  the  dismissal  of  an  appeal") — ^that 
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case  having  been  decided  July  1,  1911,  more  than  eight 
years  a'jo — we  think  that  a  denial  of  respondent's  motion 
would  be  a  miscarriage  of  justice,  and  would  transcend  the 
limits  of  both  precedent  and  reason. 

It  was  not  to  respondent's  interest  to  take  any  steps  other 
than  those  taken  here.  Appellant  cannot  in  one  breath 
insist  that  she  believes  her  attempted  appeal  to  be  well 
taken  and  in  the  next  that  it  is  immaterial  to  her  whether 
the  stenographer  ever  prepares  and  files  such  transcript. 
If  it  be  contended  that  appellant  had  the  right  to  await 
the  pleasure  of  the  stenographer,  we  answer  that  in  availing 
herself  of  such  right  she  must  use  it  in  such  a  way  as  not 
to  infringe  upon  the  rights  of  respondent  here.  There 
being,  as  we  have  seen,  legal  methods  by  at  least  one  of 
which  appellant  could  have  compelled  the  reporter  to  act, 
and  failing  or  refusing  to  avail  herself  thereof,  she  cannot 
now  be  permitted  to  take  advantage  of  her  own  neglect  and 
by  so  doing  defeat  this  motion.  In  our  opinion  the  legal 
maxim:  ''The  law  helps  the  vigilant,  before  those  who  sleep 
on  their  rights,"  applies  here. 

It  is  therefore  held  that  because  of  the  facts  with  which 
we  are  confronted,  and  for  the  reasons  herein  expressed,  the 
motion  presented  must  be  granted. 

The  appeal  is  dismissed. 

Finlayson,  P.  J.,  and  Weller,  J.,  concurred. 


[Civ.  No.   3350.    Pirat  Appellate   District,   Division  Two.— May   14, 

1920.] 

J.  L.  VAUGHN,    Respondent,    v.    CHARLES    FEY,    Ap- 
pellant. 

[1]  CoNTBACTS  —  Advancement  op  Money  to  Perfect  Invention  — 
Pabtial  Breach  —  Rescission  —  Restoration. — Where  defendant 
agreed  to  advan,.e  to  plaintiff,  an  inventor,  the  monejs  necessary 
to  paj  for  time  spent  and  materials  used  in  the  building  of  a  new 
invention  for  automatically  changing  phonograph  needles  and  for 
ft  patent  thereon,  in  consideration  of  the  transfer  to  defendant  of 
a  one-half  interest  in  such  patent,  and  there  yvK9  a  partial  breach 
of  such  contrast  bj  defendant,  entitling   plaintiff  to  rescind  the 
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same,  be  may  only  do  bo  upon  retnrning  to  defendant  everything 
of  value  received  from  defendant  under  the  contract. 
[2]  Id. — Payments  Made  to  Othee  Than  Plaintiff — Acceptance  of 
Benefits — Obligation  to  Return. — The  fact  that  a  part  of  such 
money  was  not  paid  directly  to  plaintiff,  but  to  the  patent  office 
for  a  patent  and  to  vendors  of  materials  for  supplies  to  be  used 
in  completing  the  model,  does  not  affect  plaintiff's  obligation  to 
return  the  same  to  defendant,  where  such  money  was  paid  under 
the  contract  for  the  benefit  of  plaintiff  and  to  enable  him  to  per- 
fect his  invention,  and  he  accepted  the  benefits  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  W.  Mahon,  Judge 
presiding.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maurice  R.  Carey  for  Appellant. 

Devoto,  Richardson  &  Devoto  for  Respondent. 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  annulling  a  contract  which  had  been  en« 
tered  into  between  the  parties  hereto.  J.  L.  Vaughn,  being 
the  inventor  of  certain  improvements  on  an  automatic 
phonograph,  embodying  in  particular  a  new  invention  for 
automatically  changing  the  steel  needle  used  for  producing 
the  sound  from  the  records,  desired  to  perfect  and  patent 
this  device,  and  for  this  purpose  entered  into  a  contract,  on 
June  22,  1916,  with  Charles  Fey,  by  which  contract  Fey 
agreed  to  advance  money  to  pay  for  all  of  the  materials  re- 
quired for  the  building  of  a  model  and  to  furnish  shop- 
room  for  the  building  of  the  same,  and  to  pay  to  Vaughn 
twenty  dollars  each  week  for  a  period  of  ninety  days  from 
the  date  of  the  agreement,  to  cover  the  time  Vaughn  would 
be  engaged  in  working  upon  the  model,  and  also  to  advance 
a  sufficient  sum  to  cover  the  cost  of  securing  a  patent  in 
the  United  States  upon  the  said  invention,  to  be  applied 
for  when  the  working  model  was  completed  and  perfected. 
In  consideration  of  this  agreement  by  Fey,  Vaughn  agreed 
to  transfer  to  Fey  a  one-half  interest  in  any  patent  which 
he  might  obtain  in  the  United  States  upon  his  said  inven- 
tion. 
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This  agreement  is  set  out  in  full  in  the  complaint  herein, 
and  it  is  alleged  that  the  defendant  failed  and  refused  to 
advance  the  money  necessary  for  the  patent.  There  is  no 
allegation  of  an  oflfer  to  restore  what  the  plaintiff  received 
from  the  defendant  under  the  contract,  and  the  prayer  of 
the  complaint  is  that  the  contract  between  the  parties  be 
annulled. 

The  defendant's  demurrer  was  overruled,  and  he  an- 
swered, denying  a  breach  of  said  contract  on  his  part  and 
pleading  full  performance  thereof.  He  also  set  up  as  an 
aflSrmative  defense  that  the  plaintiff  had  not  returned  nor 
offered  to  return  the  consideration  received  from  the  de- 
fendant under  the  contract.  This  latter  allegation  was  ad- 
mitted by  the  plaintiff  upon  the  trial,  and  no  evidence  was 
offered  by  him  to  excuse  his  failure  to  place  the  defendant 
in  statu  quo.  It  was  further  admitted  by  the  plaintiff  at 
the  trial  that  the  defendant  had  supplied  the  workroom, 
tools,  and  equipment  for  the  building  of  the  model,  and  had 
expended  the  sum  of  ninety-five  dollars  for  materials,  equip- 
ment, etc.,  used  in  the  construction  of  the  same ;  that  he  had 
paid  to  the  plaintiff  $100  in  weekly  payments  of  twenty  dol- 
lars each  during  the  period  plaintiff  was  engaged  upon  the 
work;  that  he  had  advanced  the  sum  of  $230  for  the  pur- 
pose of  paying  the  expense  of  securing  a  patent  upon  the 
said  invention;  that,  thereafter,  the  patent  office  refused 
to  issue  one  patent  covering  all  the  elements  of  the  inven- 
tion, but  insisted  upon  a  "divisional"  patent,  and  that 
plaintiff,  without  consultation  with  defendant,  then  directed 
that  the  money  advanced  by  the  defendant  be  applied  to 
obtaining  a  patent  upon  the  main  device,  which  patent  was 
duly  issued.  Plaintiff  then  asked  the  defendant  for  an  addi- 
tional eighty-five  dollars  to  cover  the  cost  of  a  separate 
patent  upon  the  device  for  changing  the  steel  needle.  De- 
fendant refused  to  advance  this  last-mentioned  sum,  and 
the  controversy  arises  over  this  refusal — it  being  admitted 
by  the  plaintiff  that  in  all  other  particulars  the  defendant 
fully  kept  and  performed  all  of  his  obligations  under  the 
contract. 

The  defendant  and  appellant  in  support  of  his  allegation 
of  full  performance  urges  that  the  contract  calls  for  only 
one  patent,  and  that  in  advancing  the  money  to  secure  one 
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■ "1 

patent  defendant  fulfilled  his  part  of  the  contract.  How- 
ever that  may  be,  the  admitted  facts  show  that  the  defend- 
ant  has  expended  the  sum  of  $i25,  in  addition  to  furnishing 
shoproom,  tools,  and  equipment  for  the  completion  of  the 
model,  and  the  testimony  of  the  defendant  is  that  he  ex- 
pended a  larger  amount. 

Upon  these  facts,  the  court  decreed  an  annulment  or 
rescission  of  the  contract,  and  made  no  provision  in  the 
decree  for  a  return  to  the  defendant  of  the  money  which 
he  had  parted  with  under  the  contract. 

The  respondent's  position  is  not  well  taken  in  seeking  to 
differentiate  a  suit  for  the  annulment  of  this  contract  from 
a  suit  for  a  rescission  of  a  contract.  The  two  words  are 
used  interchangeably.  (Haines  v.  StUwell,  5  Cal.  Unrep.  27, 
[40  Pac.  332] ;  7  Words  &  Phrases;  Bouvier's  Law  Diction- 
ary;  1  Black  on  Rescission  and  Cancellation,  p.  1;  Webster's 
New  International  Dictionary.) 

We  have,  then,  a  suit  in  equity  for  the  rescission  of  a 
contract.  Without  going  into  the  question  of  whether  or  not 
the  plaintiff  is  entitled  under  the  contract  to  demand  from 
the  defendant  money  to  defray  the  expenses  of  obtaining  a 
second  patent,  and  conceding  for  the  purpose  of  a  decision 
of  this  case  that  he  was  so  entitled,  and  that  the  defendant 
failed  in  that  particular  to  fulfill  his  contract,  it  is  obvious 
that  defendant's  breach  constituted  only  a  partial  failure 
of  consideration.  Where  a  contract  is  entire,  there  is  a 
right  of  rescission  thereof  for  a  partial  failure  of  considera- 
tion under  section  IGSd  of  the  Civil  Code.  (Sterling  v. 
Gregory,  149  Cal.  117,  [85  Pac.  305].)  But  it  is  also 
stated  in  said  last-mentioned  case  that  the  pleadings  con- 
tained an  allegation  that  everything  of  value  received  under 
the  contract  had  been  restored  by  the  party  rescinding  to 
the  other  party.  (Sterling  v.  Gregory,  supra,  at  p.  118.) 
It  is  said  in  the  case  of  Fowitain  v.  Semi-Tropic  L.  cfe  TF. 
Co.,  99  Cal.  677,  683,  [34  Pac.  497],  that  in  case  of  rescis- 
sion each  party  to  the  contract  must  restore  to  the  other 
everything  of  value  received  and  pay  for  labor  performed 
for  him  under  the  contract  no  matter  at  whose  instance  the 
rescission  is  made.  The  decision  cites,  upon  this  point, 
numerous  California  cases. 
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In  the  case  of  Bohdll  v.  DUler,  41  Cal.  532,  at  pages  535 
and  536,  it  is  said:  ''If  a  vendee  has  so  failed  to  perform 
the  contract  that  the  vendor  may  elect  to  treat  the  contract 
as  rescinded,  it  is  incumbent  on  the  vendor  in  order  to 
work  that  result  to  restore  to  the  vendee  whatever  he  has 
paid  on  the  contract.  .  .  .  The  plaintiff  has  failed  to  allege 
a  repajnnent  or  tender  of  the  amount  paid  by  the  defendant 
at  the  execution  of  the  contract.  He,  therefore,  cannot  pro- 
ceed to  recover  the  possession  of  the  premises  on  the  ground 
of  the  rescission  of  the  contract."  The  language  of  these 
various  decisions  but  declares  the  law  as  announced  in  sec- 
tion 1691  of  the  Civil  Code,  which  expressly  provides  that 
rescission  when  not  accomplished  by  consent  can  be  accom- 
plished only  by  the  use  on  the  part  of  the  party  rescinding 
of  reasonable  diligence  to  comply  with  the  following  rules: 
**.  .  .  2.  He  must  restore  to  the  other  party  everything  of 
value  which  he  has  received  from  him  under  the  contract; 
or  must  offer  to  restore  the  same  upon  condition  that  such 
party  shall  do  likewise  unless  the  latter  is  unable  or  posi- 
tively refuses  to  do  so."  (See,  also,  Hanvmond  v.  Wallace, 
85  Cal.  522,  531,  532,  [20  Am.  St.  Rep.  239,  24  Pac.  837] ; 
Buena  Vista  P.  dt  V.  Co.  v.  TuoKu,  107  Cal.  243,  255,  [40 
Pac.  386] ;  Eite  v.  Mercantile  Trust  Co.,  156  Cal.  765,  767, 
[106  Pac.  102];  Walsh  v.  Standart,  174  Cal.  807,  811, 
[164  Pac.  795] ;  Maginess  v.  West.  Securities  Corp.,  38  CaL 
App.  56,  [175  Pac.  277].) 

[1]  It  seems  plain,  therefore,  conceding  that  the  defend- 
ant has  partially  breached  his  contract,  and  that  this  breach 
entitles  the  plaintiff  to  rescind  the  same,  that,  nevertheless, 
plaintiff  may  only  do  so  upon  returning  to  the  defendant 
everything  of  value  received  by  plaintiff  from  the  defend- 
ant. 

[2]  It  is  idle  to  urge  that  because  a  part  of  the  money 
was  not  paid  directly  to  the  plaintiff,  but  to  the  patent  oflSce 
for  the  patent,  and  to  the  vendors  of  materials  for  supplies 
to  be  used  in  completing  the  model,  the  plaintiff,  therefore, 
has  received  nothing  which  he  is  obligated  to  return.  The 
money  was  paid  under  the  contract  for  the  benefit  of  the 
plaintiff  and  to  enable  him  to  perfect  his  invention,  and 
he  accepted  the  benefits  thereof  in  the  way  of  materials  to 
complete  his  model  and  letters  patent  upon  his  invention. 
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The  situation  is  not  different  in  principle  from  what  it 
would  have  been  had  the  money  been  paid  to  plaintiff  per- 
sonally. 

The  judgment  is  reversed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  11,  1920,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  July  12,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent. 


fCiv.  No.  2143.    Third  AppeUate  District.— May  14,   1920.1 

FLORENCE  AGNES  SMYTH,  Respondent,  v.  OSCAR 
PITCH,  as  Administrator,  etc.,  Defendant;  MAJOR  S. 
WILLIAMS  et  al.,  Appellants. 

[1]  Quieting  Title — Capacity  op  Geantor— Order  of  Restoration  to 
Competency — Evidence. — In  an  action  to  quiet  title  to  real  prop- 
erty involving  the  validitj  of  the  deed  under  whieh  plaintiff  claims 
title,  the  admission  in  evidence  without  objection  of  an  order, 
made  the  same  day  the  deed  was  executed,  restoring  the  grantor  to 
competencji  is  sufficient  to  support  a  finding  that  she  was  mentaUj 
competent  to  make  such  deed. 

[2]  Id. — Mental  Competency  of  Grantor — Compliance  With  Con- 
ditions IN  Deed— Evidence. — In  this  action  to  quiet  title  to  cer- 
tain real  property,  in  addition  to  the  admission  of  an  order 
restoring  to  competency  the  grantor  in  the  deed  under  which  plain- 
tiff claimed  title,  there  was  testimony  by  other  witnesses  that  such 
grantor  was  capable  of  transacting  business  and  of  understanding 
the  nature  of  the  transaction  resulting  in  the  execution  of  said 
deed;  and  plaintiff's  testimony,  which  was  corroborated  by  the 
testimony  of  other  witne?scs,  was  sufficient  to  support  the  finding 
of  the  trial  court  that  plaintiff  complied  with  and  carried  out  the 
conditions  prescribed  in  such  deed,  and  upon  which  the  property 
was  conveyed  to  her. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County.    George  H.  Thompson,  Judge.    Aflarmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

William  P.  Bray  for  Appellants. 

J.  P.  PuUen  for  Respondent. 

BURNETT,  J.— The  action  was  in  the  usual  form  to  quiet 
title  to  certain  real  property  in  the  county  of  El  Dorado. 
The  appellants  herein  became  parties  by  a  complaint  in 
intervention  in  which  they  alleged  failure  of  consideration, 
fraud,  and  undue  influence  on  the  part  of  plaintiff  in  ob- 
taining the  deed  which  she  claims,  and  upon  the  issues  thus 
raised  a  trial  was  had  and  the  findings  and  judgment  were 
in  favor  of  plaintiff.  The  appeal  was  taken  under  the 
alternative  method,  but  appellants  have  not  presented  in 
their  brief  any  of  the  evidence  upon  which  they  relied  or 
to  which  they  desired  to  direct  the  attention  of  this  court, 
as  required  by  section  953c  of  the  Code  of  Civil  Procedure. 
Nevertheless,  we  have  examined  the  record  and  are  satisfied 
that,  contrary  to  the  contention  of  appellants,  the  findings 
are  amply  supported  and  that  we  would  not  be  justified  in 
disturbing  the  conclusion  of  the  lower  court.  We  may  state 
the  salient  facts  as  follows:  Emily  Charles,  a  widow,  and 
mother  of  eight  children,  among  whom  were  the  plaintiff 
and  the  interveners  herein,  was  for  many  years  prior  to  her 
death  in  1916  the  owner  of  a  160  acre  farm  in  said  county. 
On  February  24,  1908,  she  was  declared  to  be  mentally  in- 
competent by  the  superior  court  of  that  county  and  Manfred 
J.  Williams,  a  son  and  one  of  the  appellants  herein,  was 
appointed  guardian,  but  never  qualified  or  acted  as  such. 
On  March  27,  1911,  she  was  restored  to  competency  by  said 
court.  Judge  Amot  presiding,  and  a  judgment  of  restora- 
tion duly  made  and  entered,  from  which  no  appeal  has  ever 
been  taken.  After  her  restoration,  and  upon  the  same  day, 
she  made,  executed,  and  delivered  to  one  of  her  daughters, 
Florence  Agnes  Smyth,  respondent  herein,  a  deed  of  said 
tract  of  land,  wherein  she  **  granted,  bargained  and  sold, 
conveyed  and  confirmed"  the  same  to  said  daughter  in  con- 
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Bideration  of  the  sum  of  ten  dollars,  and  also  in  further  con- 
sideration of  the  performance  by  the  grantee  of  certain  con- 
ditions, including  the  constant  personal  presence  of  the 
grantee  upon  said  farm  and  also  the  furnishing  by  her  to 
the  grantor  of  food,  clothing,  medical  attendance,  nurse's 
care,  and  the  defraying  of  the  expense  of  the  last  illness, 
final  interment  of  the  grantor  after  death,  said  deed  provid- 
ing for  reversion  in  case  of  a  breach.  Appellants  contend 
in  their  brief  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  court  that  the  grantor  was  competent  to  make 
such  deed  and  also  that  the  grantee  complied  with  and 
carried  out  the  conditions  therein  prescribed. 

[1]  As  to  the  first  of  these  contentions,  the  order  re- 
storing the  grantor  to  competency,  which  was  admitted  in 
evidence  without  objection,  would  be  sufficient  to  support 
the  finding  as  to  her  said  capacity.  [2]  Moreover,  this  was 
supplemented  by  the  testimony  of  various  witnesses  who  ex- 
pressed their  opinion  that  the  old  lady  was  capable  of 
transacting  business  and  of  understanding  the  nature  of  the 
transaction  resulting  in  the  execution  of  said  deed.  From 
the  evidence  which  was  thus  presented  we  deem  it  sufficient 
to  quote  from  the  deposition  of  C.  E.  Peters,  an  attorney 
at  law,  as  follows:  ''I  saw  her  on  that  date  [March  11, 
1911],  in  the  courtroom  of  the  superior  court.  El  Dorado 
County,  and  also  at  my  office.  Judge  Amot  presided  in  the 
superior  court.  Mrs.  Florence  Smyth,  daughter  of  Mrs. 
Charles;  Major  Williams,  son  of  Mrs.  Charles,  and  possibly 
Harry  Williams  and  Manfred  Williams  were  present  at  the 
session  of  the  superior  court,  and  I  was  there  at  that  time. 
After  proper  proceedings  the  court  made  an  order  restoring 
Mrs.  Charles  to  mental  competency.  That  waa  followed  by 
a  judgment  which  was  duly  entered  in  the  records  of  the 
court.  After  the  court  proceedings  Mrs.  Florence  Smyth 
and  Mrs.  Charles  went  to  my  office  and  a  deed  was  drawn 
conveying  certain  property  to  Mrs.  Smyth,  and  as  I  remem- 
ber it,  reserving  a  life  interest  to  Mrs.  Charles.  I  have  not 
seen  the  deed  since  it  was  executed.  The  deed  was  acknowl- 
edged by  Mrs.  Charles  before  Hon.  Chas.  A.  Swisler,  Notary 
Public.  I  was  also  satisfied  that  Mrs.  Charles  was  fully  com- 
petent, mentally,  to  ex(  onte  the  instrument.  She  was  quite 
old  at  that  time,  ahout  eighty  years,  I  believe,  and  she 
showed    keen    alertuei>s    and    understanding.     She    was    ea- 
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pecially  practical  for  a  woman  of  her  years,  her  only  hin- 
drance being  that  she  was  somewhat  deaf.  The  deed  was 
made  by  Mrs.  Charles  without  any  influence  or  duress 
against  her  of  any  kind.  She  did  it  willingly  and  volun- 
tarily, stating  that  she  believed  it  to  be  the  best  thing  for 
her  to  do,  considering  her  circumstances,  health  and  years." 

As  to  the  other  point,  plaintiff  herself  testified  as  follows: 
**Q.  You  promised  and  agreed  and  bound  yourself  to  certain 
conditions  expressed  in  this  deed!  A.  Yes.  Q.  Among 
others  to  support  and  maintain  the  party  of  the  first  part 
as  long  as  she  lived  and  that  you  should  furnish  at  your 
expense  food,  clothing,  medical  attendance,  nurse's  care, 
and  the  expenses  of  the  last  illness — funeral  expenses  and 
various  other  conditions  expressed  in  the  deed,  you  agreed 
to  do  that,  did  you!  A.  Yes.  Q.  You  did  all  of  that! 
A.  I  did.  Q.  To  the  best  of  your  ability  you  complied  with 
all  of  the  conditions  of  the  deed!  A.  I  did.  Q.  Giving 
your  mother  kind  attention  and  care!  A.  Yes.  Q.  You 
have  paid  for  the  funeral  expenses  and  erected  a  monument 
upon  her  grave.  A.  I  did.  Q.  Paid  the  various  expenses 
of  the  ranch  and  taking  care  of  your  mother!  A.  I  did.'* 
The  foregoing  evidence  would  be  suflScient,  of  course,  to 
support  the  finding  of  the  court  as  to  the  said  conditions, 
but  we  may  add  that  she  was  corroborated  by  the  testi- 
mony of  other  witnesses. 

We  think  the  appeal  is  without  substantial  merit  and  the 
judgment  is  afiBrmed. 

Nicoly  P.  J.,  pro  iem,,  and  Hart,  J.,  concurred. 
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[Civ.   No.   3337.    Piret   Appellate   District,   Division   One. — Maj  14, 

1920.] 

A.  G.  RAISCH  et  al.,  Respondents,  v.  GEORGE  P.  HEL- 
PRICH,  Defendant;  AMERICAN  LAND  &  TRUST 
COMPANY,  AppeUant. 

[1]  Street  Law — Foreclosubb  of  Lien — ^Private  Contract — Know]> 
EDGE  OF  Vendor  of  Property — Evidence — Finding. — In  this  action 
to  foreclose  a  lien  for  street  work  done  under  a  private  contract 
entered  into  with  the  vendee  in  possession  under  a  written  install- 
ment contract  of  purchase,  the  evidence  was  sufficient  to  support 
the  finding  of  the  trial  court  that  the  vendor  of  the  property,  who 
did  not  sign  the  contract  to  do  the  street  work  but  whose  president 
and  general  manager,  upon  being  informed  bj  the  street  contrac- 
tors as  to  such  contract  and  the  nature  and  kind  of  the  intended 
street  work,  expressed  himself  as  pleased  and  said  "it  wvlb  a  fine 
thing  to  do,  to  have  the  street  paved  with  asphalt,  and  to  go  ahead 
and  do  the  work,"  had  knowledge  of  the  work  before,  at,  and  dur 
ing  the  course  of  the  performance  of  the  contract. 

[2]  Id. — Estoppel — Failure  to  File  Notice  of  Nonresponsibility — 
Application  of  Code  Section  to  Street  Work.— By  the  amend- 
ment in  1911  of  section  1192  of  the  Code  of  Civil  Procedure,  the 
legislature  extended  the  statutory  estoppel  created  by  that  section, 
on  account  of  the  owner's  failure  to  file  a  notice  of  nonresponsibil- 
ity, to  street  work  liens  under  section  1191  of  said  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt, 
Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Barrows  for  Appellant. 

J.  E.  Manning  for  Respondents. 

KOFORD,  J.,  pro  tern. — ^This  is  an  appeal  from  a  judg- 
ment and  decree  of  the  superior  court  foreclosing  a  lien 
for  street  work  done  under  private  contract.  PlaintiflFs, 
the  contractors,  secured  the  signature  of  defendant  Helfrich 
to  a  written  contract  for  the  street  work.  Defendant  Helf- 
rich, or  at  least  his  wife,  was  at  the  time  in  possession 
under  a  written   installment   contract   of  purchase,   under 
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which  the  appellant  company  was  selling  the  lot  in  ques- 
tion. After  obtaining  the  signature  of  Helfrich  to  the 
street  work  contract,  plaintiffs,  at  the  suggestion  of  Helf- 
rich, called  upon  the  president  and  general  manager  of  the 
appellant  company,  informing  him  of  the  contract  with 
Helfrich  and  other  property  owners  on  the  street,  and  of 
the  nature  and  kind  of  the  intended  street  work.  The 
president  and  manager  did  not  sign  the  contract,  but  ex- 
pressed himself  as  pleased,  and  said,  ''It  was  a  fine  thing 
to  do,  to  have  the  street  paved  with  asphalt,  and  to  go 
ahead  and  do  the  work." 

The  street  work  was  thereafter  done  according  to  the 
contract,  was  accepted,  and  in  due  time  a  notice  of  claim 
of  lien  was  duly  filed  of  record.  Before  this  action  was 
tried,  the  purchaser  of  the  lot,  Helfrich,  defaulted  in 
his  payments,  and  the  appellant  retook  the  lot  and  became 
the  owner  thereof. 

The  action  resulted  in  a  judgment  against  appellant  on 
the  theory  of  the  estoppel  created  by  Code  of  Civil  Proce- 
dure, section  1192,  namely,  on  account  of  the  owner's  failure 
to  file  a  notice  of  nonresponsibility. 

[1]  Appellant  attacks  the  judgment  on  two  grounds. 
First,  that  there  was  no  evidence  that  it  had  knowledge 
that  said  work  was  being  done  at  any  time,  but  that  the 
evidence  only  established  that  it  knew  the  work  was  going 
to  be  done.  The  finding  on  this  point  is  that  appellant 
*'had  knowledge  before,  at,  and  during  the  course  of  the 
performance  of  the  contract.'*  We  think  the  evidence  suffi- 
cient. As  was  said  in  Harmon  Lumber  Co,  v.  Brown,  165 
Cal.,  at  page  197,  [131  Pac.  368] :  **The  knowledge  which 
will  subject  the  owner  to  this  burden  is  not  alone  actual 
knowledge.  Constructive  knowledge,  i.  e.,  notice  of  circum- 
stances which  would  put  a  prudent  man  on  inquiry  as  to 
the  fact  in  question  (Civ.  Code,  sec.  19),  is  equally  potent 
to  bind  the  owner"  (citing  cases). 

We  think  the  evidence  measures  up  well  to  this  test. 

[2]  Appellant  next  contends  that  Code  of  Civil  Pro- 
cedure, section  1192,  does  not  relate  to  street  work.  This 
section,  as  amended  in  1911,  reads:  ''Every  building  or 
other  improvement  or  work  mentioned  in  any  of  the  preced- 
ing  sections   of   this   chapter,    constructed,   altered   or    re- 
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paired  upon  any  land  with  the  knowledge  of  the  owner/* 
etc. 

Appellant  draws  attention  with  emphasis  to  the  words 
**upon  any  land,"  and  says  that  street  work  is  not  done  on 
the  land.  He  also  cites  Santa  Cruz  Rock  Pavement  Co.  ▼. 
Lyons,  117  Cal.  212,  [59  Am.  St.  Rep.  174,  48  Pac.  1097]. 
This  case  was  decided  before  Code  of  Civil  Procedure,  sec- 
tion 1192,  was  amended  in  1911,  and  at  that  time  it  read, 
**  Every  building  or  other  improvement  mentioned  in  sec- 
tion 1183  of  this  code,  constructed  upon  any  land  with  the 
knowledge  of  the  owner,"  etc.  It  is  quite  obvious  that  the 
legislature  by  the  amendment  of  1911,  by  striking  out  ''men- 
tioned in  section  1183  of  this  code,"  and  inserting  ** men- 
tioned in  any  of  the  preceding  sections  of  this  chapter,"  in- 
tended to  extend  the  operation  of  this  statutory  estoppel 
to  street  work  liens  under  section  1191  of  the  Code  of  Civil 
Procedure.  The  construction  contended  for  by  appellant 
would  violate  the  express  language  of  the  section  as 
amended. 

The  judgment  appealed  from  is  therefore  aflSrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  13,  1920,  a  majority  of  the 
Justices  not  having  assented  to  the  granting  thereof. 


[Crim.  No.  711.    Second  Appellate  District,  Division  One. — 'Ms.y  17, 

1920.] 

In  the  Matter  of  the  Proceedings  for  the  Disbarment  of 
VERNON  CBUICKSHANK,  an  Attorney  and  Coun- 
selor at  Law. 

[1]  Attobnkt  at  Law — ^Disbarment  Procebdikos — CJonflictino  Evi- 
dence— Appeal. — In  a  proceeding  for  the  disbarment  of  an  attor- 
ney at  law,  as  in  other  cases^  a  court  of  review  cannot  determine 
the  weight  to  be  given  conflicting  evidence,  but  such  determination 
is  the  peculiar  and  exclusive  province  of  the  tribunal  wherein  the 
hearing  is  bad. 
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[2]  iD.^MiSAPPBOPRUTiON  OF  MoNMT— Pboof  REQUIRED. — Seetion  1110 
of  the  Penal  Code,  which  ipeeiilea  the  eharaeter  of  proof  required 
in  order  to  eonviet  one  of  false  pretenses,  is  not  applicable  in  m 
proceeding  for  the  disbarment  of  an  attorney  at  law  based  on  the 
misappropriation  of  money  intrusted  to  him. 

[8]  Id,— EnsTENCE  oi*  Partnership— Absence  of  Detensb.— The  fact 
that  a  partnership  existed  between  them  would  not  constitute  a 
defense  to  a  proceeding  brought  against  an  attorney  at  law  to 
have  him  disbarred  for  acts  constituting  moral  turpitude  in  de- 
frauding or  misappropriating  the  money  of  his  partner. 

[4]  New  Trial — Nkwlt  Discovered  Evidence— Denial  of  (Tontinu- 
ance.-*A  motion  for  a  new  trial  on  the  grounds  of  newly  discov- 
ered evidence  and  of  error  of  the  court  refusing  to  granting  a 
continuance  that  certain  evidence  might  be  secured  ia  properly 
denied,  where  application  for  such  continuance  was  not  made  during 
the  trial  of  the  case  and  no  facta  are  stated  in  the  affidavit  in 
eupport  of  such  motion  showing  the  discovery  of  any  new  evidence 
which  waa  not  known  and  accessible  to  defendant  at  the  time  of 
the  triaL 

[6]  Id. — ^Inefficienot  of  Oounsil— Omission  to  Protect  Defend- 
ant's BiGHTS.^In  the  absence  of  a  duly  authenticated  record 
showing  error,  the  appellate  court  cannot  reverse  an  order  denying 
m  motion  for  a  new  trial  on  the  ground  that,  due  to  the  inefficiency 
of  counsel,  defendant  omitted  the  doing  of  things  which  he  there- 
after felt  he  should  have  done  in  protecting  his  interest  at  the 
trial 

[6]  Appeal  —  Judgment  —  Reasons  fob  Decision  —  Record. — ^Reasons 
stated  by  a  judge  in  deciding  a  case  are  no  part  of  the  judgment 
and  have  no  place  in  the  record,  and,  therefore,  present  nothing 
to  be  considered  in  reviewing  a  judgment  on  appeal  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lob  Angeles  County.    Cbas.  Monroe,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  G.  Bodkin  for  Appellant. 

Frank  P.  Oster  for  Respondent. 

SHAW,  J. — The  trial  of  defendant,  an  attorney  at  law, 
upon  an  accusation  filed  by  the  Los  Angeles  Bar  Associa- 
tion charging  him  with  the  commission  of  acts  involving 
moral  turpitude,  resulted  in  a  judgment  of  disbarment,  from 
which,  and  an  order  overruling  his  motion  for  a  new  trial, 
he  appeals. 

47  Cal.  App.— 82 
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The  gist  of  the  accusation  is  that  appellant  obtained  from 
Henry  Qoetz  the  sum  of  ten  thousand  dollars  upon  the  rep- 
resentation that  the  same  would  not  be  used  otherwise  than 
in  the  construction  and  equipment  of  a  certain  plant  and 
patented  process  for  extracting  ore  from  the  black  sands 
of  certain  lands  located  near  Watsonville,  California,  where- 
in he  and  one  J.  R.  Ghiselin  owned  a  controlling  interest; 
that  instead  of  using  the  money  for  such  purpose,  he 
divided  the  same  between  himself  and  Ghiselin,  both  of 
whom  appropriated  the  money  to  their  own  uses.  That 
such  was  the  theory  adopted  by  the  trial  court  conclusively 
appears  from  this  statement  made  in  the  course  of  the  trial, 
wherein  the  judge  said:  **The  only  issue  is  what  this 
money  was  going  to  be  used  for.  All  they  claim  is  that 
they  said  the  money  was  not  used  for  what  Mr.  Cruickshank 
said  it  was  going  to  be  used.  .  .  .  That  is  all  I  am  going 
to  try.  .  •  .  The  question  is  whether  he  [Cruickshank] 
represented  that  it  would  be  used  for  a  certain  purpose  and 
did  not  use  it  for  that  purpose.  That  is  all  there  is,  and 
that  is  all  the  complaint  states." 

While  the  evidence  is  to  some  extent  conflicting,  that  of 
Goetz,  which  the  court  accepted  as  true,  tends  to  show  the 
following  facts:  That  he  and  appellant  had  for  many  years 
been  intimately  acquainted  and  the  latter  had  from  time  to 
time  acted  as  his  attorney  in  certain  matters.  In  Septem- 
ber, 1917,  he,  at  the  request  of  appellant,  called  at  the 
latter 's  oflSce,  when  appellant  told  him  he  had  a  proposition 
that  was  going  to  make  lots  of  money;  that  he,  with 
Ghiselin,  was  interested  to  the  extent  of  seventy  per  cent  in 
a  patented  process  to  separate  iron  ore  from  black  sand  upon 
which  they  had  an  option,  and  needed  ten  thousand  dollars 
toward  putting  up  the  plant.  Goetz  said  he  did  not  want 
to  gamble,  but  could  let  him  have  the  money,  provided  his 
banker  approved,  to  which  Mr.  Ghiselin,  who  was  present, 
replied:  **We  are  not  going  to  give  our  secrets  away.'* 
Whereupon  Goetz  said:  **That  lets  me  out,"  to  which  a 
Mrs.  Thorkildsen,  who  was  present,  replied:  **Well,  all 
right,  I  will  put  up  the  money."  Thereupon  Goetz  left  the 
office,  followed  by  appellant,  who  expressed  his  friendship 
for  the  former  and  the  fact  that  there  were  tremendous 
profits  in  the  proposition,  and  that,  notwithstanding  Mrs. 
Thorkildsen  was  going  to  i  ut  up  ten  thousand  dollars,  which 
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he  thought  sufficient  for  the  purpose,  nevertheless  they 
should  have  the  additional  money  on  hand  for  use  as  an 
emergency  fund,  since  other  money  might  be  needed  to 
complete  the  plant  and  its  equipment;  and  hence  it  was  de- 
sired that  they  be  prepared  with  money  for  such  purpose, 
and  that  if  the  money  so  advanced  by  Mrs.  Thorkildsen 
waa  insufficient  for  the  purpose,  then  and  only  in  such  case 
would  his  money  be  used  therefor.  Meanwhile  he  was  as- 
sured the  money  was  to  be  deposited  and  kept  in  bank. 
Goetz  visited  the  property  in  company  with  appellant  and 
Ghiselin,  at  which  time  he  was  cautioned  by  appellant  and 
Ghiselin  not  to  talk  about  the  business  in  the  presence  of 
others,  and  by  their  acts  and  representations  he  was  favor- 
ably impressed  with  the  merits  of  the  proposition.  Upon 
returning  to  Los  Angeles  Goetz  was  shown  certain  photo- 
graphs of  the  proposed  plant,  tending  to  convince  him  that 
the  plant  could  be  erected  for  the  money  obtained  from 
Mrs.  Thorkildsen,  and  on  September  21,  1917,  when  Goetz 
gave  the  check,  appellant,  in  his  office,  said  to  him:  "Henry, 
we  don't  really  need  your  money.  I  have  money  in  the 
safe,  ten  thousand  dollars,  but  I  will  not  use  that  money 
[represented  by  the  Goetz  check]  for  any  other  purpose 
than  what  it  is  intended  for.*'  Whereupon  Ghiselin  got  up 
and  pulled  out  the  drawer  in  the  safe  and  showed  him  the 
money.  In  delivering  the  check,  Goetz  said  to  appellant 
that  he  did  not  want  Ghiselin  to  have  anything  to  do  with 
it,  and  stated:  **Now,  Vernon,  here  is  my  check,  hoping 
and  trusting  that  everything  you  told  me  is  nothing  but 
the  truth."  He  had  full  confidence  in  the  appellant  and 
advanced  the  money  to  him,  believing  that  it  would  be  kept 
in  the  bank  at  Watsonville  and  only  used  in  case  the  money 
obtained  from  Mrs.  Thorkildsen  was  insufficient  to  erect  the 
plant,  in  which  case  the  money  so  advanced  would  be  used 
toward  such  purpose;  otherwise  returned  to  him.  Goetz 
obtained  the  money  by  borrowing  it  from  his  bank,  appel- 
lant agreeing  to  reimburse  him  for  such  rate  of  interest 
as  he  was  compelled  to  pay  therefor,  and  voluntarily,  it 
seems,  proposed  giving  him  a  contract  for  a  five  per  cent 
interest  in  that  of  appellant  and  Ghiselin,  similar  to  one 
which  appellant  said  they  were  giving  to  Mrs.  Thorkildsen. 
This  receipt  recited  tbat  Goetz  had  loaned  them  ten  thou- 
sand dollars,  in  consideration  of  which  they  conveyed  to 
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him  a  five  per  cent  interest  in  the  option  therein  described 
and  in  certain  alleged  patent  rights  in  the  machine  to 
separate  iron  and  steel  from  the  black  sands  therein  men- 
tioned. No  part  of  the  money  so  advanced  went  into  the 
construction  of  any  plant  or  process,  but  upon  receiving  it 
appellant  gave  one-half  thereof  to  Qhiselin,  and  the  former 
used  a  part  of  his  share  in  a  trip  to  New  York,  made  for 
the  purpose,  as  claimed  by  him,  of  financing  the  black-sand 
proposition.  There  is  much  other  evidence  touching  the 
question,  but  that  referred  to  tends  to  show  that  appellant 
and  Ohiselin  engaged  in  a  dishonest  scheme  to  obtain  the 
ten  thousand  dollars  from  Qoetz  and  did  not  intend  to  use 
it  toward  the  completion  of  the  proposed  plant,  but  did  at 
the  time  intend  to  appropriate  it  to  their  own  use,  and 
thus  by  deceiving  Qoetz  he  was  fraudulently  induced  to 
advance  the  money,  no  part  of  which,  other  than  one  thou- 
sand six  hundred  dollars,  did  he  collect. 

[1]  Appellant  insists  that  a  proceeding  for  disbarment 
is  criminal  in  character,  and  therefore  the  proof,  as  in  the 
trial  of  a  criminal  case,  must  show  the  defendant  to  be 
guilty  as  charged  beyond  a  reasonable  doubt,  and  insists 
that,  notwithstanding  the  testimony  of  Qoetz,  it  does  not, 
when  considered  with  testimony  offered  by  defendant,  es- 
tablish a  case  justifying  his  disbarment,  in  support  of 
which  he  cites  a  number  of  authorities  from  other  jurisdic- 
tions. What  was  said  by  the  supreme  court,  in  answering 
a  like  contention  (In  re  Morton,  179  Cal.  510,  [177  Pac. 
453]),  is  appropriate  here:  '* Basing  his  contention  upon  the 
fact  that  a  proceeding  for  the  disbarment  of  an  attorney  is 
in  the  nature  of  a  criminal  proceeding  (In  re  Alameda 
County  Bar  Assn.,  35  Cal.  App.  534,  [170  Pac.  432]), 
counsel  insists  that,  to  warrant  disbarment,  the  evidence, 
like  that  required  to  justify  a  verdict  of  guilty  in  a  criminal 
case,  must  be  clear,  positive,  and  such  as  to  establish  both 
the  motive  and  commission  of  the  act  charged  beyond  a 
reasonable  doubt.  In  support  of  this  proposition  he  cites 
a  number  of  authorities  from  other  jurisdictions,  an  exami- 
nation of  which,  however,  shows  that  none  of  them  involved 
cases  on  appeal  where  the  court  was  called  upon  to  review 
the  sufficiency  of  the  evidence  in  support  of  the  finding,  but 
what  was  said  therein  related  to  proceedings  of  disbarment 
over  which  the  court,  in  some  of  the  cases  having  recourse 
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to  a  referee  in  the  taking  of  the  evidence,  assumed  original 
jurisdiction,  acting  as  a  trial  court,  as  In  re  Houghton,  67 
Cal.  511,  [8  Pac.  52].  None  of  them  constitute  authority 
for  appellant's  claim,  when  applied  to  a  court  charged  with 
the  duty  of  reviewing  the  testimony,  but  do  announce  the 
rule  that  in  such  cases  the  accused  should  not  be  convicted 
unless  the  trial  court  is  convinced,  by  clear  and  satisfactory 
evidence,  or,  as  said  in  some  cases,  beyond  a  reasonable 
doubt,  of  his  guilt.  However  this  may  be,  this  court,  in  a 
like  case  involving  a  like  question  (Matter  of  Danford,  157 
Cal.  425,  [108  Pac.  322]),  has,  in  effect,  held  that  in  disbar- 
ment proceedings,  as  in  other  cases,  a  court  of  review  cannot 
determine  the  weight  to  be  given  conflicting  evidence,  but 
that  such  determination  is  the  peculiar  and  exclusive  province 
of  the  tribunal  wherein  the  hearing  is  had."  Hence,  since 
the  trial  court  in  the  exercise  of  its  function  believed  the 
testimony  of  Ooetz,  and,  though  conceding  its  denial  on  the 
part  of  defendant,  we  cannot  say  the  evidence  was  insuffi- 
cient to  justify  the  implied  finding  of  the  court  that  de- 
fendant was  guilty  of  acts  constituting  moral  turpitude, 
which  is  anything  done  contrary  to  justice  or  honesty  and 
with  the  purpose  of  defrauding  another,  regardless  of 
whether  such  acts  rise  to  the  dignity  of  a  crime.  {In  re 
Disharmsnt  of  Coffey,  123  Cal.  522,  [56  Pac.  448] ;  In  re 
Kirby,  10  S.  D.  322,  [39  L.  R.  A.  856,  73  N.  W.  92].)  On 
the  contrary,  we  hold  appellant's  contention  in  this  regard 
to  be  without  merit. 

[2]  **  Neither  is  there  any  merit  in  the  contention  that 
section  1110  of  the  Penal  Code,  which  specifies  the  character 
of  proof  required  in  order  to  convict  one  of  false  pretenses, 
is  applicable  to  a  case  of  this  character. 

Another  hrgument  made  by  appellant  is  that  there  existed 
between  appelbtnt,  Goetz,  and  Qhiselin  the  relationship  of 
copartners.  This  is  based  upon  the  fact  that  appellant  and 
Qhiselin  conveyed  to  Qoetz  five  per  cent  interest  in  their 
option.  We  are  unable  to  perceive  any  merit  in  the  con- 
tention. [3]  But  conceding  the  existence  of  the  copartner- 
ship, such  fact  would  not  constitute  any  defense  to  a  pro- 
ceeding brought  against  an  attorney  for  acts  constituting 
moral  turpitude  in  defrauding  his  partner. 

[4]  In  support  of  a  mot'on  for  a  new  trial  made  by 
defendant,  he  filed  an  aflidavit  wherein  it  is  alleged  that  th^ 
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court  abused  its  discretion  in  (a)  denying  a  few  minutes 
continuance  of  the  case  to  allow  appellant  to  secure  the 
evidence  of  the  president  of  the  Bar  Association  as  to  the 
alleged  fact  that  Goetz  had  exonerated  appellant  from  any 
misconduct;  (b)  that  an  aflSdavit  by  complainant  exonerating 
appellant  was  in  the  possession  of  the  secretary  of  the  Bar 
Association;  (c)  that  after  the  alleged  misconduct  of  ap- 
pellant he  acted  as  attorney  for  Goetz ;  (d)  that  prior  to 
the  disbarment  proceeding  Goetz  sued  appellant  and  Ghiselin 
and  in  his  complaint  and  testimony  offered  at  the  trial  made 
statements  inconsistent  with  his  testimony  given  in  this 
proceeding;  (e)  that  the  disbarment  citation  was  returnable 
October  9,  1918,  and  the  case  was  tried  October  15,  1918, 
over  the  objection  of  appellant,  during  which  time  appel- 
lant's counsel  was  sick  and  appellant  unskilled  in  the  trial 
of  a  lawsuit  and  therefore  unable  to  present  a  proper  de- 
fense.  As  to  all  of  these  and  other  like  contentions,  a  suffi- 
cient  answer  thereto  is  that  the  record  discloses  no  such 
applications  made  during  the  trial  of  the  case,  and  no  facts 
are  stated  in  the  affidavit  showing  the  discovery  of  any  new 
evidence  which  was  not  known  and  accessible  to  the  defendant 
at  the  time  of  the  trial.  [5]  There  is  nothing  in  the  record 
showing  that  defendant,  when  the  case  was  set  down  for 
trial,  made  any  objection  thereto  upon  the  ground  that  the 
time  was  too  short  for  him  to  prepare  his  defense,  or  that 
he  asked  for  continuance  in  order  to  produce  the  evidence 
of  the  president  of  the  Bar  Association.  On  the  contrary, 
the  effect  of  the  affidavit  is  to  merely  show  that  defendant 
omitted  the  doing  of  things  which  he  thereafter  felt  that 
he  should  have  done  in  protecting  his  interest  at  the  trial. 
It  may  be,  as  suggested  by  appellant,  that  such  omissions 
were  due  to  the  inefficiency  of  counsel  then  appearing  for 
him ;  but  the  court  cannot,  in  the  absence  of  a  duly  authenti- 
cated record  showing  error,  reverse  an  order  upon  such 
ground. 

At  the  close  of  the  trial  the  court  in  rendering  its  judg- 
ment,  said:  **I  realize  the  seriousness  of  disbarring  an  at- 
torney, but  the  accused  is  not  doing  a  very  substantial 
amount  of  law  practice,  according  to  his  own  statements, 
and  there  would  not  be  much  damage  done  by  disbarring 
him.*'  [6]  It  has  been  repeatedly  held  that  the  reasons 
stated  by  a  judge  in  deciding  a  case  are  no  part  of  the  judg- 
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ment  and  have  no  place  in  the  record,  and  hence  present 
nothing  to  be  considered  in  reviewing  a  judgment  on  appeal 
therefrom.  However,  we  may  say  that  in  arriving  at  its 
decision  we  cannot  believe  the  trial  court  was  in  the  slightest 
degree  influenced  by  the  limited  extent  of  defendant's  law 
practice. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  885.    First  Appellate  IWstrict,   Division  Two.— May  17, 

1920.] 

THE  PEOPLE,  Respondent,  v.  FLORENCE  W.  BLISS, 

Appellant. 

[1]  Criminal  Law  —  Failueb  op  Information  to  Chargi  Public 
Offense — Motion  in  Arrest  op  Judgment. — The  objection  that 
an  information  does  not  state  facts  sufficient  to  constitute  a  public 
offense  is  not  waived  by  a  failure  to  demur,  but  may  be  raised 
by  a  motion  in  arrest  of  judgment. 

[2]  Id. — Obtaining  Monet  Under  False  Pretenses — ^Inducement  to 
Part  With  Property. — In  charging  the  crime  of  obtaining  money 
under  false  pretenses,  the  false  pretenses  must  be  a  material  ele- 
ment in  inducing  the  prosecuting  witness  to  part  with  his  money 
or  property, 

[3]  Id. — Receipt  of  Consideration  Promised — Presumption — Other 
Representations  Immaterial. — ^Where  an  information  charging 
defendant  with  obtaining  money  under  false  pretenses  fails  to 
allege  that  the  prosecuting  witness  did  not  receive  from  defend- 
ant everything  that  the  latter  agreed  to  give  in  consideration  for 
the  money  of  the  former,  there  can  be  no  presumption  that  he  did 
not  receive  these  things,  and  the  information  is  insufficient  to 
charge  a  public  offense  on  the  part  of  defendant,  notwithstanding 
it  charges  the  latter  with  knowingly  making  false  and  untrue 
representations  as  to  numerous  other  matters. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  motion  in 
arrest  of  judgment.     A.  F.  St.  Sure,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

2.  Extent  to  which  false  pretenses  must  be  calculated  to  deceive 
in  order  to  be  indictable,  note,  7  Ann.  Oas.  32. 
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J.  R.  Cunnyngham,  II.  H.  McPike  and  Gilbert  L.  JoneB 
for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  R,  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  of  conviction  of  the  crime  of  obtaining 
money  under  false  pretenses,  and  also  from  an  order  deny- 
ing defendant's  motion  in  arrest  of  judgment.  There  are  a 
number  of  grounds  of  appeal  enumerated  in  the  notice  of 
appeal,  but  the  appellant  urges  upon  our  attention  but  one 
of  these  matters,  and  as  this  objection,  in  our  opinion,  is 
decisive  of  the  case,  it  will  be  unnecessary  to  discuss  any  of 
the  others. 

[1]  The  objection  is  that  the  information  fails  in  two 
respects  to  state  facts  sufficient  to  constitute  a  public 
offense — first,  because  no  causal  connection  is  shown  or  can 
be  inferred  between  the  representations  alleged  to  be  false 
and  the  parting  with  the  money;  and,  second,  because  the 
information  fails  to  allege  facts  showing  that  the  complaining 
witness,  Lansdale,  was  defrauded. 

The  objection  to  the  information  is  a  matter  of  substance 
and  not  of  form  and  was  not  waived  by  a  failure  to  demur 
and  was  properly  raised  by  the  motion  in  arrest  of  judg- 
ment. (Pen.  Code,  sees.  1004,  1012,  1185;  People  v.  Boss, 
103  Cal.  425,  428,  [37  Pac.  379] ;  People  v.  Smith,  103  CaL 
563,  566,  [37  Pac.  516] ;  People  v.  McKenna,  81  Cal.  158, 
[22  Pac.  488].) 

The  information  alleges  that  the  defendant  made  certain 
representations  to  W.  R.  Lansdale  with  fraudulent  intent. 
The  representations  are  then  set  out.  In  the  brief  filed  on 
behalf  of  the  state  these  allegations  are  summarized  as 
follows : 

**1.  That  defendant  was  the  owner  of  a  valuable  mine  in 
the  state  of  Nevada  known  as  the  Lucky  Girl  group  of 
mines ; 

**2.  That  said  mines  were  of  the  value  of  one  hundred 
thousand  dollars. 

**3.  That  defendant  had  on  deposit  in  the  Central  National 
Bank  of  Oakland  four  thousand  seven  hundred  dollars; 
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''4.  That  defendant  had  on  deposit  in  said  bank  twenty- 
five  thousand  dollars  to  her  credit  as  executrix  and  sole 
legatee  of  the  Mclntyre  estate; 

"5.  That  defendant  was  worth  over  one  million  doUars 
and  was  the  owner  of  property  in  New  York  of  the  value 
of  over  one  million  dollars; 

"6.  That  defendant  was  the  owner  of  ten  sections  of  wheat 
land  near  Alberta,  Canada,  worth  over  one  million  dollars ; 

**7.  That  defendant  owned  two  large  hotels,  seventeen 
granaries  and  a  traction  engine  all  situate  near  Alberta, 
Canada ; 

**8.  That  defendant  had  left  Canada  because  that  country 
had  gone  dry  and  she  was  compelled  to  close  the  bars  of  the 
hotels ; 

''9.  That  defendant  received  an  income  of  six  thousand 
five  hundred  dollars  payable  every  forty  days; 

''10.  That  she  had  given  instructions  to  the  Canadian 
Bank  of  Commerce  to  transfer  all  money  on  deposit  with 
said  bank,  amounting  to  the  sum  of  six  thousand  five  hun- 
dred dollars,  to  the  Elko  National  Bank,  Nevada,  and  that 
said  sum  would  be  on  deposit  to  her  credit  January  1,  1918 ; 

''11.  That  she  had  discharged  her  attorney  and  tiiat  he 
had  attached  and  garnished  her  money  in  the  sum  of  four 
thousand  seven  hundred  dollars  on  deposit  in  the  Central 
National  Bank  of  Oakland,  and  that  she  was  thereby  pre- 
vented from  withdrawing  any  part  thereof." 

It  is  then  alleged  that  these  representations,  with  the 
exception  of  the  first  and  second,  are  false  and  untrue. 
Then  follows  an  aUegation  that  the  defendant  knew  the 
representations  were  untrue,  and  that  Lansdale,  believing 
said  representations,  and  being  deceived  thereby,  was  in- 
duced by  reason  thereof  to  enter  into  a  certain  agreement. 
The  terms  of  the  agreement  are  then  specified,  and  they  are 
that  the  defendant  would  hire  and  employ  said  Lansdale 
and  his  wife  and  son  at  specified  salaries  at  the  Lucky  Girl 
group  of  mines,  and  that  the  defendant  would  sell  and  con- 
vey to  said  Lansdale  an  undivided  one-third  interest  in  said 
group  of  mines.  In  consideration  of  this  agreement,  said 
Lansdale  paid  the  defendant  three  hundred  dollars.  It  is 
alleged  that  Lansdale  "in  pursuance  of  said  promises,  repre- 
sentations and  agreements  so  made  by  said  Florence  W. 
Bliss,  and  being  deceived  thereby,  did  then  and  there  pay 
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over  and  deliver  to  the  said  Florence  W.  Bliss  the  sum  of 
three  hundred  dollars."  There  is  no  direct  allegation,  nor 
any  allegations  from  which  it  might  be  inferred,  that  the 
defendant  did  not  own  the  Lucky  Girl  group  of  mines; 
that  they  were  not  worth  one  hundred  thousand  dollars ;  that 
Lansdale  and  his  wife  and  son  were  not  employed  by  the 
defendant,  and  that  they  did  not  get  a  one-third  interest  in 
the  said  mine. 

It  seems  clear,  therefore,  that  there  is  no  causal  connection 
shown  between  the  allegations  alleged  to  be  false  and  the 
parting  with  the  three  hundred  dollars  by  Lansdale. 
[2]  It  is  a  well-settled  rule  that  in  charging  the  crime  of 
obtaining  money  under  false  pretenses,  the  false  pretenses 
must  be  a  material  element  in  inducing  the  prosecuting 
witness  to  part  with  his  money  or  property.  {People  v. 
Edhler,  26  Cal.  App.  449,  [147  Pac.  228] ;  People  v.  Haas, 
28  Cal.  App.  182,  [151  Pac.  672] ;  People  v.  Canficld,  28  Cal. 
App.  792,  [154  Pac.  33].) 

It  is  contended  by  the  respondent  that  this  case  fairly  falls 
within  the  rule  of  the  case  of  People  v.  Oriesheimer,  176  Cal. 
44,  [167  Pac.  521].  In  that  case  it  is  said:  **While  there 
is  no  direct  allegation  that  the  money  was  paid  to  the  de- 
fendant as  a  subscription  or  loan  to  the  'Fatherland  Maga- 
zine,' a  reader  of  the  information  could  hardly  draw  from 
it  any  other  inference  than  that  the  payment  was  made  for 
such  purpose.  It  may  be  conceded  that  a  direct  allegation 
to  this  effect  would  have  been  more  in  accord  with  technical 
requirements.  But  what  was  intended  to  be  charged  in  this 
connection  is  perfectly  plain  from  the  language  in  fact  used, 
and  no  person  of  common  understanding  could  fail  to  under- 
stand that  it  was  substantially  charged,  by  necessary  in- 
ference at  least,  that  the  money  was  paid  because  of  the 
alleged  false  representations  and  for  the  purpose  suggested 
thereby.*' 

In  the  present  case  it  not  only  does  not  appear  by  neces- 
sary or  even  possible  inference  that  the  money  was  paid 
because  of  the  representations  which  are  alleged  to  have 
been  false,  but  it  is  expressly  charged  in  the  information 
that  the  money  was  paid  for  a  specific  purpose,  i.  e.,  in  con- 
sideration of  a  promise  to  give  to  Lansdale  a  one-third 
interest  in  a  valuable  gold  mine  owned  by  defendant,  and 
in  further  consideration  of  the  promise  by  the  defendant  to 
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employ  Lansdale  and  his  family  at  that  mine.  It  is  ap- 
parent that  if  one  is  purchasing  an  interest  in  a  mine  and 
securing  employment  therein — an  inducing  representation 
would  be  as  to  the  ownership  and  value  of  the  mine.  It  is 
clear  that  the  representations  concerning  these  facts  were 
the  inducing  cause  for  the  parting  with  the  money,  and 
those  representations  are  not  alleged  to  have  been  false. 
The  only  representations  alleged  to  have  been  false  are  repre- 
sentations totally  disconnected  with  the  purpose  for  which 
Lansdale  parted  with  his  money.  A  similar  question  is  pre- 
sented in  the  case  of  People  v.  EaJiler,  supra;  indeed,  that 
case  seems  to  present  a  legal  situation  closely  analogous  to 
the  one  here.  That  case  is  discussed  and  approved  in  the 
case  of  People  v.  Canficld,  supra. 

In  the  Kahler  case  it  is  said:  "While  not  alleged,  it  is  no 
doubt  true  that  Cogan  was  induced  to  buy  the  drums  and 
traps  in  reliance  upon  defendant's  promise  to  give  his  son 
musical  instruction,  and  to  secure  him  employment  as  soon 
as  he  was  sufficiently  proficient.  It  was  this  promise  which 
induced  the  prosecutor  to  deal  with  him  and  not  the  repre- 
sentation of  existing  facts  in  reliance  upon  the  truth  of 
which  Cogan  believed  that  defendant  would  fulfill  his 
promise."  So,  in  the  present  case,  it  was  the  promise  to 
convey  a  one-third  interest  in  the  mine  and  to  employ  the 
prosecutor  and  his  family  which  caused  him  to  enter  into 
the  agreement  with  the  defendant  and  to  part  with  his 
money,  and  not  the  representations  of  existing  facts  as  to 
defendant's  wealth,  which  latter  may  have  given  the  prose- 
cutor additional  reason  to  believe  that  the  defendant  would 
fulfill  her  agreement,  but  were  not  the  consideration  upon 
which  he  parted  with  his  property. 

[3]  Furthermore,  the  information  fails  to  allege  facts 
showing  that  Lansdale  was  defrauded.  There  is  no  allega- 
tion that  Lansdale  did  not  receive  from  the  defendant  just 
what  it  is  alleged  she  agreed  to  give  him — a  one-third  in- 
terest in  thia  mine  and  employment  for  himself  and  family. 
The'-e  CaU  be  no  presFumption  that  Lansdale  did  not  receive 
these  things,  in  the  absence  of  an  allegation  to  that  effect, 
and  if  he  received  what  defendant  had  agreed  to  give  him, 
there  would  be  no  offense  on  the  part  of  the  defendant. 
(People  V.  Tufts,  167  Cal.  266,  270,  [139  Pac.  78].)  It  is 
clearly  apparent  that  if  defendant  did  own  the  mine,  which 
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was  of  the  value  claimed,  and  did  give  to  Lansdale  a  one* 
third  interest  therein,  and  employment  for  himself  and 
family,  it  would  be  immaterial  in  a  criminal  inquiry  whether 
or  not  she  falsely  represented  that  she  owned  in  addition 
thereto  a  million  dollars*  worth  of  real  property  in  Canada 
and  a  million  dollars'  worth  of  real  property  in  New  York, 
or  all  the  wealth  of  the  Aztecs,  as  Lansdale  was  not  led  to 
believe  that  he  would  be  entitled  to  any  interest  in  any  prop- 
erty except  the  mine. 

The  motion  in  arrest  of  judgment  should  have  been 
granted,  as  the  information  was  insufficient  to  charge  a 
public  offense. 

The  judgment  is  reversed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  16,  1920,  a  majority  of  the 
Justices  not  having  assented  to  the  granting  thereof. 


[Civ.  No.  2053.    Third  Appellate  Diatrict.— May  17,  1920.] 

ENNIS-BROWN  COMPANY  (a  Corporation),  Respondent, 
V.  RICHDALE  LAND   COMPANY    (a   Corporation), 

Appellant. 

[1]  Deposit— Advanceioent  on  Pubghass  Pbicb  of  Cbop— Agcepv- 
ANcx  BY  Mortgagee  —  Liability  fob  Bepayuent  op  Ezgbss^-^ 
Where  an  advancement  on  the  purchase  price  of  a  growing  crop 
is  paid  to  the  holder  of  a  mortgage  on  the  crop  with  the  direction 
that  the  money  be  applied  to  the  purchase  of  said  crop,  and  the 
mortgagee  acknowledged  receipt  of  the  money  for  that  purpose, 
inch  mortgagee  becomes  a  voluntary  depositary,  within  the  mean- 
ing of  section  1814  of  the  Civil  Code,  of  the  excess  of  the  amonnt 
thus  advanced  over  the  amonnt  needed  for  the  purchase  of  the  crop 
and  is  under  a  duty  to  return  such  residue  to  the  depositor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Butte  County.    H.  D.  Gregory,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  Oscar  Goldstein  for  Appellant 

V.  L.  Hatfield  and  W.  H.  Hatfield  for  Respondent. 

BURNETT,  J.— September  14,  1917,  the  Ennis-Brown 
Company  entered  into  a  contract  "with  W.  B.  Linn  &  Son 
whereby  the  former  agreed  to  purchase  the  Egyptian  corn 
growing  upon  the  land  occupied  by  the  latter  and  owned 
by  them.  The  agreed  price  was  fifty  dollars  per  ton,  **free 
on  board  boat,"  and  it  was  stipulated  that  an  advance  pay- 
ment of  $1,500  should  be  made.  At  the  time  the  crop  was 
estimated  at  320  tons,  but  it  actually  yielded  115,013  pounds, 
amounting  at  said  price  to  the  sum  of  $2,875.30.  Plaintiff 
having  advanced  said  sum  of  $4,500  was  therefore  entitled 
to  the  return  of  $1,624.70.  The  question  in  the  case  is 
whether  the  cause  of  action  in  favor  of  plaintiff  for  this 
amount  is  legally  against  said  Linn  &  Son  or  defendant 
Richvale  Land  Company.  On  September  27,  1917,  defend- 
ant wrote  plaintiff  stating  in  effect  that  the  former  under- 
stood that  the  latter  had  purchased  the  com  crop  of  Linn  & 
Son  and  that  said  Richvale  Land  Company  had  a  crop  mort- 
gage on  said  crop  and  would  expect  any  advancement  of  the 
price  to  be  made  to  said  company.  On  October  1,  1917, 
plaintiff,  not  referring  to  defendant's  letter  of  September 
27th,  wrote  defendant  as  follows: 

''Richvale  Land  Company, 

'^Chico,  Calif omia, 
**  Gentlemen: 

*'As  per  instructions  from  Mr.  Axtell,  we  herewith  enclose 
you  our  check  of  $4,500  to  apply  on  purchase  price  of 
Egyptian  Corn  bought  from  W.  B.  Linn  &  Son.  Kindly 
have  Mr.  Linn  endorse  check  in  your  favor  and  this  will 
keep  the  record  straight  at  your  end.  Please  acknowledge 
receipt  of  the  check  and  oblige. 

**Very  truly, 

**  Ennis-Brown  Compajty." 

The  next  day  defendant  answered  the  letter,  as  follows: 
**We  acknowledge  receipt   of  your  check  for  $4,500  to 
apply  on  purchase  of  Egyptian  Corn  from  W.  B.  Linn  & 
Son.    Mr.  Linn  will  besrin  to  thresh  the  first  of  next  week. 
**Very  truly, 

**RicuvALB  Land  Company." 
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The  foregoing  correspondence  shows  the  foundation  for 
plaintiff 's  claim  against  defendant  for  the  balance  remaining 
after  the  purchase  price  of  said  com  was  paid. 

We  appreciate  all  that  has  been  said  by  appellant  as  to 
the  essentials  of  a  contract.  Of  course,  the  parties  must 
agi'ee  upon  its  terms  before  it  becomes  a  legal  and  binding 
obligation.  A  proposition  made  by  one  party  but  not 
assented  to  by  the  other  is  of  no  avail.  These  elementary 
principles  need  no  discussion,  but  we  are  entirely  satisfied 
that  appellant  has  made  a  wrong  application  of  them.  Wo 
may  admit  that  the  parties  herein  might  have  adopted  more 
apt  language  to  express  their  intention;  at  least,  they  could 
have  been  more  definite  and  explicit,  but  we  must  not  expect 
such  precision  and  accuracy  as  would  characterize  formal 
instruments  deliberately  prepared  by  a  capable  attorney. 
[1]  However,  by  fair  intendment  and  common  understand- 
ing of  the  terms  employed,  the  letter  and  the  reply  being 
considered  together,  the  correspondence  amounts  to  this: 
Plaintiff,  having  sent  to  defendant  the  sum  of  $4,500,  directs 
that  it  be  applied  to  a  single  and  definite  purpose,  namely, 
the  ''purchase  of  Egyptian  Corn  bought  from  W.  B.  Linn 
&  Son."  There  was  no  uncertainty  therein.  It  was  under- 
stood what  purchase  was  referred  to  and  what  price  was  to 
be  paid.  This  direction,  of  course,  excluded  the  application 
of  the  money  to  any  other  purpose.  This  is  according  to  a 
familiar  rule  of  logic.  The  direction  would  not  have  been 
changed  in  effect  if  the  plaintiff  had  directed  that  the  money 
be  applied  **on  the  purchase  of  said  corn  and  used  for  no 
other  purpose/'  The  defendant  accepted  the  money  and 
agreed  to  use  it  for  that  purpose.  It  is  true  that  there  was 
no  express  declaration  that  "we  agree  to  apply  the  money 
to  that  purpose,''  but  this  is  necessarily  implied  in  the  state- 
ment, **We  acknowledge  receipt  of  your  check  for  $4,500 
to  apply  on  purchase  of  Egyptian  Com  from  W.  B.  Linn 
&  Son."  Would  the  case  for  plaintiff  be  any  stronger  if 
defendant  had  written:  **We  acknowledge  receipt  of  your 
check  for  $4,500  and  we  will  apply  it  on  the  purchase  of 
Egryptian  Corn  from  W.  B.  Linn  &  Son"1  The  acceptance 
of  the  money  for  a  definite  purpose  carries  the  implication 
that  it  would  be  used  for  that  purpose.  This  seems  too  plain 
to  require  argument.  The  money,  therefore,  having  been 
accepted  for  a  definite  and  specific  object,  and  the  purpose 
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having  been  accomplished,  what  is  the  obligation  of  the  de- 
fendant as  to  the  residue,  which  was  not  needed  for  the 
purchase  of  the  cornt  There  can  hardly  be  any  difference 
of  opinion  as  to  that  question.  The  residue  belonged  to 
plaintiff,  and  it  was  the  legal  and  moral  duty  of  defendant 
to  return  it  to  the  owner. 

We  need  not  quibble  as  to  the  proper  legal  terminology 
to  characterize  the  relation  of  the  parties.  In  a  general 
sense,  though,  it  is  proper  to  say  that  a  trust  was  created 
by  express  agreement,  and  it  imposed  upon  defendant  the 
obligation  to  pursue  the  course  we  have  indicated.  More 
specifically  stated,  the  Riehvale  Land  Company  became  a 
voluntary  depositary  within  the  meaning  of  section  1814  of 
the  Civil  Code,  providing:  "A  voluntary  deposit  is  made  by 
one  giving  to  another,  with  his  consent,  the  possession  of 
personal  property  to  keep  for  the  benefit  of  the  former,  or 
of  a  third  party.  The  person  giving  is  called  the  depositor, 
and  the  person  receiving  the  depositary." 

As  to  the  use  to  which  the  deposit  may  be  put,  necessarily 
the  will  of  the  depositor  controls.  However,  the  legislature, 
1^  section  1835  of  the  Civil  Code,  has  recognized  this  limi- 
tation in  the  following  language:  *'A  depositary  may  not 
use  the  thing  deposited,  or  permit  it  to  be  used,  for  any 
purpose,  without  the  consent  of  the  depositor."  Herein 
the  only  consent  granted  by  plaintiff  to  defendant  was  to 
apply  the  money  ''on  the  purchase  of  Egyptian  com  bought 
from  W.  B.  Linn  &  Son."  The  depositary,  therefore,  had 
authority  to  use  it  for  no  other  purpose. 

Appellant  makes  the  mistake  of  supposing  that  the  case 
involves  a  general  deposit,  whereas,  we  are  dealing  with  a 
special  deposit.  It  is  special  because  it  was  limited  to  a 
specific  and  definite  purpose.  The  title  did  not  pass  to 
defendant  as  it  would  have  done  if  the  deposit  had  been 
general  in  its  nature.  The  deposit  constituted  a  bailment 
with  the  title  remaining  in  the  bailor  and  the  bailee  acquired 
no  right  to  make  general  use  of  the  property.  The  distinc- 
tion between  the  two  kinds  of  deposits  is  clearly  pointed  out 
in  Anderson  v.  Pacific  Bank,  112  Cal.  601,  [53  Am.  St.  Rep. 
228,  32  L.  R.  A.  479,  44  Pac.  1063],  and  People  v.  California 
etc.  Trust  Co.,  23  Cal.  App.  199,  [137  Pac.  1111,  1115]. 

Appellant  also  claims  that  the  trial  court  erred  in  allowing 
interest  from  October  31,  1917,  instead  of  January  25,  1918, 
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when  the  demand  was  made  for  the  payment  of  the  residue. 
No  donbt  the  general  rule  as  to  interest  on  deposits  is 
correctly  stated  in  Anderson  v.  Pacific  Bank,  supra,  and 
Barrere  v.  Somps,  113  Cal.  97,  [45  Pac.  177,  572],  wherein 
it  is  held  that  interest  is  allowable  from  the  date  of  demand. 
Herein,  however,  the  court  found  on  sufficient  evidence  that 
there  was  an  actual  conversion  of  the  money  on  said  October 
31st ;  and  section  3336  of  the  Civil  Code  permits  the  recovery 
of  the  interest  from  that  time.  Moreover,  we  are  not  fur- 
nished with  a  copy  of  the  pleadings  upon  which  the  action 
was  tried  and  we  must  assume  that  no  issue  was  tendered 
as  to  this  point.  Indeed,  we  might  go  further  in  the  assump- 
tion that  it  was  admitted  in  the  answer  that  a  demand  was 
made  on  said  October  31st.  It  may  be  added  that  the  re- 
duction of  the  amount  recovered  would  be  inconsiderable  if 
effect  were  to  be  given  to  appellant's  contention  in  this 
respect. 
The  judgment  is  affirmed. 

Nicol,  P.  J.,  pro  iem.,  and  Hart,  J.,  concurred. 


[Cly.  No.   8226.    Fint  Appellate   District,  Dividoii  Two.— May   17, 

1920.] 

HP:RMAN    0.    RUMETSCH,    Respondent,    v.    JOHN    L. 
DAVIE  et  al..  Appellants. 

[1]  Municipal  CdRPORATioNs  —  Oakland  —  Pension  of  BimxD  CoBr 
POBAL — Basis  or  Computation. — ^Under  section  95  of  the  charter  of 
the  city  of  Oakland,  a  retired  corporal  of  police,  who  has  held 
that  rank  one  year  prior  to  his  retirement,  is  entitled  to  an  annual 
pension  equal  to  one-half  the  salary  he  would  receive  as  a  corporal 
if  he  were  restored  to  actual  service,  and  not  one-half  the  salary 
he  received  one  year  prior  to  his  retirement. 

[2]  Statutobt  Construction — ^Dutt  of  Courts. — It  is  the  duty  of 
the  courts  to  interpret  statutes  in  such  a  manner  that  they  may  be 
free  from  ambiguity,  and  not  to  be  ingenious  to  find  ambiguities 
in  them  because  of  extraneous  matters,  nor  is  it  their  duty  to 
assume  the  function   of  the  law-making  power. 

APPEAL  from  a  judgment   of  the   Superior   Court  of 
Alameda  County.    A.  F.  St.  Sure,  Judge.    AflSrmed, 

'  Tie  facts  are  stated  in  the  opinion  of  the  court 
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H.  L.  Hagan,  City  Attorney,  and  Leon  E.  Gray,  Deputy 
City  Attorney,  for  Appellants. 

Fitzgerald,  Abbott  &  Beardsley  for  Bespondent. 

BRITTAIN,  J.— The  defendants  appeal  from  a  judgment 
awarding  the  plaintiff  a  peremptory  writ  of  mandate  in 
eflfeet  directing  them  to  approve  his  claim  as  a  retired  cor- 
poral of  police  in  the  city  of  Oakland  for  one-half  the 
amount  of  salary  attached  to  the  rank  he  had  held  for  one 
year  prior  to  his  retirement.  The  facts  are  admitted,  and 
the  only  question  to  be  determined  is  whether  the  respondent 
is  entitled  to  pension  computed  on  a  basis  of  the  salary  he 
was  receiving  at  the  date  of  retirement  or  that  which  he  was 
receiving  one  year  prior  to  retirement. 

The  charter  of  the  city  of  Oakland  was  adopted  in  1911. 
By  section  91  it  was  provided  that  "the  oflScers  and  mem- 
bers of  the  police  department  shall  receive  as  annual  compen- 
sations •  .  .  Corporals — $1,500  .  .  .  Said  compensations  shall 
be  paid  in  equal  monthly  installments.  No  compensation 
higher  than  those  herein  specified  shall  be  paid  to  any 
officer.  ..." 

Section  95  was  as  follows:  **Any  member  of  the  depart- 
ment who  shall  become  physically  disabled  by  reason  of  any 
bodily  injury  received  in  the  performance  of  his  duty,  upon 
his  filing  with  the  board  of  trustees  a  verified  petition,  set- 
ting forth  the  facts  constituting  such  disability,  and  the 
cause  thereof,  accompanied  by  a  certificate  signed  by  the 
chief  of  police,  the  captain  of  the  division  to  which  he  be- 
longs, and  by  two  regularly  licensed  physicians  of  the  city, 
recommending  his  retirement  upon  a  pension,  on  account  of 
such  disability,  may  be  retired  from  the  department  upon 
an  annual  pension,  equal  to  one-half  the  amount  of  salary 
attached  to  the  rank  which  he  held  one  year  prior  to  the 
date  of  such  retirement,  to  be  paid  to  him  during  his  life, 
and  to  cease  at  his  death.  In  case  his  disability  shall  cease, 
his  pension  shall  cease,  and  he  shall  be  restored  to  the  ser- 
vice in  the  rank  he  occupied  at  the  time  of  his  retirement." 

Under  these  provisions  when  an  officer  who  had  held  the 
rank  of  corporal  for  one  year  prior  to  his  retirement  was 
retired,  he  was  paid  one-half  the  amount  of  salary  attached 
to  the  rank  at  the  date  of  his  retirement.     Since  that  was 
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the  salary  attached  to  the  rank  one  year  prior  to  the  retire- 
ment, it  was  also  equal  to  one-half  the  salary  attached  to 
the  rank  at  that  time.  The  language  of  the  section  was  in 
no  sense  ambiguous  or  uncertain. 

In  1919  the  people  of  Oakland  amended  section  91  of  the 
charter,  and  it  became  effective  on  the  approval  of  the  legis- 
lature on  January  17,  1919.  As  amended,  it  provided  that 
'*the  officers  and  members  of  the  police  department  shall  re- 
ceive annual  compensations  comprising  their  salaries  of  not 
less  than  .  .  .  Corporals — $1,620  .  .  .  Said  compensations 
shall  be  paid  in  equal  monthly  installments.  .  •  . 

*'No  other  or  further  deduction  shall  be  made  from  the 
pay  of  any  officer  or  member  of  the  department  for  any 
fund  or  purpose  unless  the  same  is  authorized  by  this 
charter. 

"No  compensation  or  salary  less  than  those  herein  speci- 
fied shall  be  paid  to  any  officer  or  member  of  the  police 
department  ..." 

[1]  The  respondent  held  the  rank  of  corporal  on  April 
1,  1918,  and  on  April  1,  1919,  the  appellants,  constituting 
the  board  of  trustees,  adopted  a  resolution  by  which  he  was 
retired  on  account  of  physical  disability  received  in  the  per- 
formance o±  his  duty  as  corporal.  Under  the  terms  of  the 
charter  his  salary  is  payable  to  him  quarterly.  The  first 
payment  on  July,  1919,  was  made  on  the  basis  of  a  salary  of 
$1,500.  He  presented  a  claim  for  the  second  quarter  on 
the  basis  of  salary  at  $1,620,  plus  the  ratable  shortage  on 
the  first  payment.  The  appellants  refused  to  allow  the 
claim  on  the  sole  ground  that  the  petitioner  was  entitled 
only  to  the  salary  attached  to  the  rank  of  corporal  one  year 
prior  to  the  date  of  retirement. 

Under  section  95,  if  the  disability  is  removed,  the  pension 
will  cease,  and  the  respondent  will  be  restored  to  the  service 
in  the  rank  he  occupied  at  the  date  of  his  retirement  If  he 
should  be  so  restored,  under  the  provisions  of  section  91,  as 
amended,  he  will  immediately  be  entitled  to  salary  at  the 
rate  of  $1,620  a  year.  While  he  is  on  the  retired  list,  it 
would  seem  to  be  entirely  consistent  with  the  language,  as 
well  as  the  purpose,  of  section  95,  that  he  should  receive  as 
pension  one-half  the  amount  he  would  receive  as  a  corporal 
if  on  active  service.  This  court  has  no  hesitation  in  de- 
termining that  the  amount  of  the  pension  is  fixed  by  the 
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salary  attached  to  the  rank  of  the  retired  man  at  the  time 
of  retirement,  provided  he  held  that  rank  for  the  period  of 
one  year  prior  to  the  date  of  retirement.  If,  in  amending 
section  91,  the  people  of  Oakland  had  intended  to  change  the 
plain  and  unambiguous  meaning  of  section  95,  without  doubt 
they  "would  have  in  terms  amended  the  section.  The  amend- 
ment of  section  91  did  not  serve  to  import  an  ambiguity  into 
section  95,  which  had  theretofore  been  free  from  uncer* 
tainty.  [2]  It  is  the  duty  of  the  courts  to  interpret  stat- 
utes in  such  a  manner  that  they  may  be  free  from  ambiguity, 
and  not  to  be  ingenious  to  find  ambiguities  in  them  because 
of  extraneous  matters,  nor  is  it  their  duty  to  assume  the 
function  of  the  law-making  power.  Section  95  cannot  be 
given  the  construction  contended  for  by  the  appellants  with- 
out amending  it  by  interpolating  a  clause  limiting  its  effect 
and  changing  its  clear  meaning.  The  conclusion  reached 
coincides  with  the  rule  adopted  in  the  city  and  county  of 
San  Francisco  upon  a  similar  provision  of  its  charter. 
(Opinions  City  Attorney,  Percy  V.  Long,  January  20,  1908.) 
The  judgment  is  affirmed. 

NoursOi  J.y  and  Langdon,  P.  J.,  concurred. 


[Civ.   No.   2956.    Second    Appellate   District,   Division   One.— May   18, 

1920.] 

M.  J.  BHUMGABA  et  al.,  Respondents,  v.  J.   GAZVINI, 

Appellant. 

[1]  Conversion  —  Pleading  —  Amendment  at  Trial  —  Addition  of 
Party  Plaintiff — Absence  of  Prejudice. — In  an  action  to  re- 
cover the  value  of  certain  goods,  wares,  and  merchandise  alleged 
to  have  been  converted  by  the  defendant  to  his  own  use,  the  de- 
fendant is  not  prejudiced  by  the  action  of  the  court  in  granting 
plaintiff  leave  at  the  trial  to  amend  his  complaint  by  adding  an- 
other party  plaintiff,  where  the  defendant  does  not  object  to  the 
amendment  at  the  time  and  does  not  accept  the  court's  offer  to 
allow  further  time  to  answer,  and,  at  his  suggestion,  it  is  stipu- 
lated by  plaintiffs  that  if  his  defense  is  good  against  either  one 
of  the  plaintiffs,  it  is  good  against  both. 
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[2]  Id. — ^Rboeipt  and  Oonvxbsion  of  Pboperty— Bvidenci — Findings. 
In  this  aetion  to  recover  the  value  of  certain  goods,  wares,  and 
merchandise  alleged  to  have  been  converted  hj  the  defendant  to 
his  own  use,  although  some  of  the  evidence  was  circumstantial, 
there  was  sufficient  evidence  to  sustain  the  findings  of  the  trial 
court  as  to  the  receipt  of  plaintiffs'  goods  b/  defendant  and  their 
alleged  conversion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Gavin  W.  Craig,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  Ibeson  Sweet  and  W.  D.  Van  Nostran  for  Appellant 

W.  B.  Law  for  Respondents. 

JAMBS,  J. — ^Plaintiff  M.  J.  Bhumgara  sued  to  recover 
an  amount  of  money  alleged  to  be  the  value  of  certain  goods, 
wares,  and  merchandise.  The  property  is  asserted  to  have 
been  converted  by  the  defendant  to  his  own  use.  Judgment 
was  in  favor  of  plaint JfT  and  defendant  appeals  therefrom. 
An  appeal  was  also  attempted  to  be  taken  from  an  order 
denying  a  motion  for  new  trial,  but  under  the  code  pro- 
vision in  force  at  the  time  that  motion  was  made  and  ruled 
upon,  no  separate  appeal  was  authorized  to  be  taken  from 
the  order.     (Code  Civ.  Proc,  sec.  963.) 

[1]  At  the  trial  the  plaintiff  asked  and  obtained  leave 
to  amend  his  complaint  by  adding  the  name  of  J.  S.  Bhum- 
gara as  party  plaintiff.  Appellant  now  claims  that  the 
granting  of  this  permission  was  error.  An  examination  of 
the  record  shows  that  appellant  did  not  object  to  the  amend- 
ment at  the  time.  It  is  shown  that  the  court  offered  to  allow 
further  time  to  answer,  if  appellant  desired  it,  after  the 
amendment  adding  the  name  of  the  party  was  made,  but  that 
appellant's  counsel  replied  that  he  did  not  care  for  any 
time,  and,  at  his  suggestion,  it  was  stipulated  by  respondent 
that  "if  the  defense  is  good  against  either  one  it  is  good 
against  both.'*  We  cannot  perceive  how  in  the  slightest 
degree  the  appellant  was  prejudiced  by  the  amendment. 

[2]  The  only  other  claim  is  that  the  evidence  was  in- 
sulTieient  to  sustain  tbe  findings  of  the  eonrt  as  to  the  receipt 
of   plaintiffs'   goods  by   defendant   and  their   alleged   con- 
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version.  We  have  examined  the  transcript  of  the  evidence 
with  much  care  and,  without  entering  into  a  detailed  state- 
ment of  the  testimony,  we  consider  that  the  evidence  was 
sufficient  to  fully  sustain  the  findings.  Some  of  the  evi- 
dence  was  circumstantial,  but  it  was  none  the  less  competent 
and  material.  It  was  for  the  trial  court  to  determine 
whether  plaintiffs  produced  the  preponderance  of  evidence, 
and  its  decision,  in  the  presence  of  a  conflict,  is  final  as  to 
the  facts. 

The  appeal  from  the  order  denying  a  new  trial  is  dis- 
missed.   The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  15,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent. 


[Crim.  Ko.  913.    First  Appellate   District,  Divisioii   Two.— May  18, 

1920.] 

In  the  Matter  of  the  Application  of  HAZEL  BAYLES  for 
a  Writ  of  Habeas  Corpus. 

[1]  Apartment-house  Keepkb  —  Withholding  Possession  or  Ten- 
ant's Pbopebty — ^Disputed  Claim — ^Lahcent. — ^Where  the  person 
renting  a  furnished  apartment  undertakes  and  agrees  to  leave  the 
apartment  "clean"  upon  vacating  it,  or  to  pay  for  cleaning  the 
tame,  and  agrees  that  the  owner  should  have  a  lien  npon  his  per- 
sonal property  for  all  unpaid  charges  under  the  agreement  be- 
tween them,  and,  upon  the  vacating  of  the  apartment,  a  dispute 
arises  as  to  whether  the  apartment  is  dean,  the  owner  cannot  be 
held  for  larceny  for  withholding  possession  of  property  of  the 
tenant  until  the  dispute  between  them  can  be  legally  determined. 
Felonious  intent  is  an  essence  of  the  crime  of  larceny. 

1.    Intent  essential  to  crime  of  larceny,  note,  51  Am.  Bep.  312. 

Larceny  or  embezzlement  as  affected  by  belief  in  right  to  prop- 
erty taken,  note,  41  L.  R.  A.  (H.  8.)  549. 

Larceny  as  affected  by  purpose  to  take  or  retain  property  in  pay- 
ment of  or  as  security  for,  a  claim,  note,  13  A.  K  &•  142. 
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APPLICATION  for  a  Writ  of  Habeas  Corpus  to  secure 
the  release  of  a  person  held  to  answer  to  the  superior  court 
upon  a  charge  of  grand  larceny.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  F.  Adams  for  Petitioner. 

matthew  Brady,  District  Attorney,  and  Leo.  R.  Friedman, 
Deputy  District  Attorney,  for  Rc-spondent. 

LANGDON,  P.  J. — ^This  case  comes  to  us  upon  a  petition 
for  a  writ  of  habeds  corpus.  The  petition  alleges  that  the 
petitioner  is  and  was  at  all  times  mentioned  therein  the 
owner  and  manager  of  a  certain  furnished  apartment  house 
in  San  Francisco;  that  the  prosecuting  witness,  P.  Tucker, 
rented  an  apartment  in  said  house;  that  at  the  request  of 
said  Tucker,  petitioner  furnished  gas  and  electricity  to  him 
from  February  16,  1920,  to  March  31,  1920;  that  at  the  time 
of  renting  said  apartment,  Tucker  signed  a  receipt,  agreeing 
to  the  terms  and  conditions  set  forth  on  the  back  thereof, 
one  of  which  was  that  the  price  of  gas  and  electricity  should 
be  charged  for  in  addition  to  the  price  agreed  upon  as  the 
rental  of  the  apartment.  Another  one  of  the  terms  and 
conditions  contained  in  said  agreement  attached  to  the  peti- 
tion is  as  follows:  ''I  .  .  .  also  agree  to  leave  the  said  apart- 
ment, the  linen  and  bedding  therein,  clean  and  in  good 
condition,  or  to  pay  the  charges  for  cleaning  and  laundering 
the  same;  if  said  rent  or  any  part  thereof,  or  any  charge 
hereunder,  remain  unpaid  after  the  same  becomes  due, 
according  to  the  terms  hereof,  or  if  any  obligation  hereunder 
remains  unperformed,"  the  owner  may  remove  the  personal 
property  of  the  tenant  and  after  three  months  may  sell  the 
same  at  public  auction,  etc.  It  is  alleged  in  the  petition 
that  the  apartment  was  vacated  by  Tucker  on  March  31, 
1920,  and  was  not  left  clean,  and  that  petitioner  was  obliged 
to  clean  the  same;  that  petitioner  charged  Tucker  three 
dollars  for  cleaning  said  apartment;  also  a  blanket  and 
comforter  used  by  Tucker  in  said  apartment  were  left  soiled, 
and  a  charge  of  $1.50  was  made  by  petitioner  for  cleaning 
the  same,  which  charges  Tucker  refused  to  pay;  that  the 
potitioner  on  said  thirty-first  day  of  March  did  take  and 
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carry  away  one  sewing-machine  and  one  victrola  of  the 
value  of  $225,  the  property  of  said  Tucker,  and  refused  to 
permit  said  Tucker  to  have  the  same,  and  claimed  to  hold 
said  property  for  a  lien  of  $9.75,  which  amount  included 
the  charge  for  gas  and  electricity,  breakage  of  chinaware, 
etc.,  cleaning  of  linens,  blankets,  etc.,  and  the  charge  of 
three  dollars  for  cleaning  of  the  apartment.  Upon  April  2, 
1920,  Tucker  swore  to  a  complaint  in  the  police  court  of  the 
city  and  county  of  San  Francisco,  charging  petitioner  with 
the  crime  of  grand  larceny.  A  warrant  was  issued  upon 
said  complaint,  and  on  April  5th  petitioner  was  arrested. 
The  hearing  came  on  regularly  on  April  21,  1920,  and  upon 
said  hearing  the  judge  of  the  police  court  made  an  order 
holding  the  defendant  to  answer  to  the  superior  court  upon 
the  charge.  Petitioner  contends  that  the  testimony  before 
the  committing  magistrate  shows  no  reasonable,  probable,  or 
lawful  cause  for  holding  her  to  answer  to  the  superior  court 
for  the  offense  of  grand  larceny.  The  precise  contention  of 
petitioner  is  that  the  transcript  of  the  testimony  shows  no 
felonious  intent  upon  her  part. 

The  testimony  in  the  police  court  shows  that  Tucker 
offered  to  pay  the  charges  for  gas  and  electricity,  breakage, 
etc.,  and  refused  to  pay  only  the  charges  for  cleaning  the 
apartment.  The  first  question  presented,  therefore,  is 
whether  or  not  petitioner  had  a  lien  upon  the  property  for 
this  charge.  Section  1861a  of  the  Civil  Code  provides: 
"Keepers  of  furnished  apartment  houses  shall  have  a  lien 
upon  the  baggage  and  other  property  of  value  belonging  to 
their  tenants  op  guests,  which  may  be  in  such  furnished 
apartment  house,  for  the  proper  charges  due  from  such 
tenants  or  guests  for  their  accommodation,  rent,  service, 
meals  and  such  extras  as  are  furnished  at  their  request. 
,  .  .  *'  [1]  It  becomes  unnecessary  in  this  instance  to  de- 
cide whether  the  charge  for  cleaning  the  apartment  and 
blankets  at  the  end  of  the  tenancy  was  a  ** proper'*  charge 
within  the  meaning  of  the  statute,  for  the  reason  that  Tucker 
himself  agreed  to  what  should  be  proper  charges  against  him 
in  his  renting  agreement.  As  before  stated,  in  this  agree- 
ment, he  undertook  to  leave  the  apartment  ** clean"  upon 
vacating  it,  or  to  pay  for  cleaning  the  same;  and  he  agreed 
that  the  owner  should  have  a  lien  upon  his  personal  property 
for  all  unpaid  charges  under  the  agreement  between  them. 
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Whether  or  not  the  apartment  was  ** clean"  when  it  was 
vacated  was  a  disputed  matter,  as  shown  by  the  testimony. 
''Clean"  is  a  difScult  word  to  define  absolutely;  it  is  a  rela- 
tive term.  Its  meaning  to  its  users  varies  with  the  stand- 
ards of  such  users;  and  it  has  a  different  significance  in  its 
relation  to  different  objects.  Mr.  Tucker  contends  the  apart- 
ment was  left  as  ** clean"  as  it  was  when  he  received  it; 
Mrs.  Bayles  contends  that  her  apartments  have  a  reputation 
for  being  always  ** absolutely  sanitary  and  immaculate,"  and 
that  the  apartment  was  not  "clean,"  according  to  that 
standard,  but  that  the  services  of  a  man  were  required  for 
three  days  to  clean  the  kitchen  alone.  However,  this  deli- 
cate question  of  fact  does  not  fall  to  our  lot  for  determina- 
tion. If  Mrs.  Bayles  was  entitled  to  hold  these  articles  until 
she  was  paid  the  price  of  cleaning  the  apartment,  provided 
said  apartment  was  not  sufSciently  cleaned  before  being 
vacated,  then  a  dispute  over  the  condition  of  the  apartment 
would  not  so  change  the  petitioner's  legal  position  as  to 
make  her  guilty  of  grand  larceny  in  holding  possession  of 
the  property  under  a  claim  of  lien  which  would  exist  if  she 
proved  her  contention  about  the  uncleanliness  of  the  apart- 
ment. For  even  though  the  standard  of  cleanliness  exacted 
by  the  petitioner  should  be  found  by  the  jury  to  be  an  un- 
reasonable standard,  and  not  the  standard  contemplated  by 
the  agreement  between  the  parties,  yet,  we  think  petitioner 
would  not  be  guilty  of  grand  larceny.  The  record  discloses 
no  evil  or  felonious  intent  upon  the  part  of  the  petitioner; 
she  was  merely  seeking  to  enforce  her  civil  rights  as  she 
believed  them  to  exist.  Larceny  is  the  felonious  stealing, 
taking,  carrying,  leading,  or  driving  away  the  personal  prop- 
erty of  another.  (Sec.  484,  Pen.  Code.)  Every  taking  by 
one  person  of  the  personal  property  of  another,  without  his 
consent,  is  not  larceny.  Felonious  intent  is  of  the  essence 
of  the  crime  of  larceny.  {People  v.  Devine,  95  Cal.  227,  [30 
Pac.  378].)  If  a  jury  should  determine  that  the  apartment 
was  clean,  according  to  the  standard  contemplated  by  the 
parties  at  the  time  they  made  their  agreement,  at  the  time 
petitioner  took  possession  of  the  goods,  and  that,  therefore, 
no  money  was  due  petitioner  for  cleaning  the  same,  Mr. 
Tucker  could  be  amply  compensated  in  damages  for  the 
wrongful  detention  of  his  property.  (Sec.  667,  Code  Civ. 
Proc,  and  sec.  3336,  Civ.  Code.)     But  this  question  must  be 
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tried  out  in  a  civil  action,  and  not  in  a  criminal  proceeding. 
(Sec.  3379,  Civ.  Code;  sec.  3380,  Civ.  Code;  sees.  870,  509, 
510,  511  and  512,  Code  Civ.  Proc.) 
The  petitioner  is  discharged. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 


[Civ.   No.    2162.     Third    Appellate   Diatrict.— May    18,   1920.] 

DEWEY    S.     GROVER    et    al.,    Appellants,    v.    JOHN 
MORRISON,  Respondent. 

[1]  Neoligxncb — Automobile  Collision — ^Causb  of  Action — Simul- 
taneous Negligence  of  Plaintiffs  and  Defendants — ^Evidence — 
Finding — Appeal. — In  an  action  for  damages  for  personal  injuries 
received  in  a  collision  between  plaintiffs'  and  defendant's  automo- 
biles while  crossing  a  bridge,  if  the  evidence  is  such  that  the  jury 
cannot  determine  which  of  the  two  was  to  blame  for  the  collision, 
in  other  words,  whether  it  was  the  defendant's  negligence  or  that 
of  the  plaintiffs  or  the  contemporaneous  negligence  of  both  that 
was  the  proximate  cause  of  the  iujurj,  the  appellate  court  cannot 
hold,  as  a  matter  of  law,  that  the  finding  of  the  jury  that  both 
the  plaintiffs  and  the  defendant  were  equally  at  fault,  and  that 
the  accident  would  not  have  occurred  but  for  the  simultaneous 
negligence  of  both,  is  not  supported  by  the  evidence. 

[2]  Id. — Position  of  Machines  After  Collision— Pbopeiett  of  Ques- 
tions AND  Statement  by  Trial  Judge. — In  such  action,  a  witness 
for  plaintiffs  having  testified  that  he  saw  evidence  of  a  collision  a 
specified  distance  from  the  end  of  the  bridge,  the  distance  stated 
being  at  variance  with  that  stated  by  other  witnesses,  the  court 
did  not  commit  error  in  asking  him  whether  he  measured  the  dis- 
tance or  was  just  guessing  at  it;  neither  did  the  court,  in  ruling 
on  an  objection  interposed  to  a  question  propounded  to  such  wit- 
ness as  whether  he  saw  any  evidence  of  collision,  commit  error 
prejudicial  to  plaintiffs  in  suggesting  that  the  machine  of  plain- 
tiffs had  been  moved  from  the  position  in  which  it  was  left  as 
the  result  of  the  collision,  where,  after  counsel  for  plaintiffs  stated 
there  was  no  testimony  that  the  machine  had  been  moved,  the 
court  remarked  that  the  question  objected  to  had  no  application 
or  reference  to  plaintiffs'  machine. 

[8]  Id. — Condition  of  Witnesses  as  to  Sobriety — Denial  of  Cross- 
examination — Absence  of  Prejudice, — In  such  action,  while  the 
ruling  of  the  court  denying  plaintiffs  the  right  to  cross-examine 
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one  of  defendant's  witneBBes  as  to  whether  or  not  the  latter  was 
drunk  on  the  day  of  the  accident  and  for  months  previous  thereto, 
•uch  witness  having  testified  that  a  certain  witness  of  plaintiffs 
was  drunk  on  the  day  of  the  accident,  was  erroneous,  it  was  not 
prejudicial  to  the  rights  of  plaintiffs  where  the  testimony  of  their 
witness  was  merely  corroborative  of  the  testimony  given  by  them 
and  a  different  result  would  not  have  followed  from  the  allowance 
of  such  cross-examination. 

[4]  Id. — Right  of  Recovery  —  Damages  —  Instructions. — In  such 
action,  instructions  that  if,  when  the  collision  occurred,  both  par- 
ties were  driving  on  the  center  line  of  the  bridge,  then  both  were 
equally  guilty  of  negligence  contemporaneously  occurring  and  that 
in  that  case  neither  was  entitled  to  a  verdict  for  damages  as 
against  the  other,  that  if  neither  party  was  negligent,  or  if  both 
parties  were  equally  guilty  of  negligence,  simultaneously  committed, 
neither  was  entitled  to  recover  against  the  other,  and  that  the 
jury  were  not  legally  authorized  to  award  damages  to  either  party 
if  the  liability  of  neither  was  established  by  the  evidence  merely 
because  the  court  explained  to  them  the  rule  as  to  the  measure 
of  damages  in  such  a  case,  correctly  state  the  law. 

[6]  Id. — Form  of  Verdict— Sufficiency  of. — In  such  action,  the  jury 
having  found  in  effect  against  the  plaintiffs  on  their  complaint 
and  against  the  defendant  on  his  cross-complaint,  its  verdict  "that 
neither  party  are  entitled  to  damages,"  although  a  little  out  of 
shape  in  its  grammatical  construction,  is  in  language  sufficiently 
clear  and  explicit  to  put  beyond  doubt  the  proposition  that  the 
result  reached  by  the  jury  was  that  neither  of  the  parties  to  the 
action  was  entitled  to  recover  against  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.    K.  S.  Mahon,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carlin  for  Appellants. 

Eay  Manwell  for  Respondent, 

HART,  J. — Plaintiffs  brought  the  action  to  recover  from 
defendant  damages  for  injuries  received  by  plaintiff  Mae 
Grover  in  an  automobile  collision,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  for  physicians*, 
nurses',  and  hospital  charges  incurred  by  her  and  for  dam- 
age to  plaintiffs*  automobile.  Defendant  filed  a  cross- 
complaint  in  which  he  asked  for  six  hundred  dollars,  dam- 
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ages  to  his  automobile,  claiming  that  the  collision  was  dne  to 
the  negligence  of  the  plaintiffs.  Trial  was  had  before  a 
jury,  which  found  ''against  the  plaintiffs  and  against  the 
defendant  and  further  find  that  neither  party  is  entitled  to 
damages."  Judgment  was  accordingly  entered,  from  which 
judgment  plaintiffs  prosecute  this  appeal. 

It  is  first  contended  by  appellants  that  the  evidence  is  in- 
sufficient to  justify  the  verdict. 

Crossing  the  Yuba  River,  at  the  city  of  Marysville,  is  a 
bridge  which,  with  its  approaches,  commences  at  the  termi- 
nation of  D  Street,  in  said  city,  and  is  approximately  two 
thousand  two  hundred  feet  in  length  to  the  southerly  bank 
of  said  river;  the  roadway  on  said  bridge  is  twenty  four 
feet  in  width,  with  a  raised  sidewalk  on  each  side  three  feet 
in  width  and  railings  on  the  outside  of  each  sidewalk. 

On  the  eighth  day  of  December,  1917,  at  about  the  hour 
of  4  o'clock  in  the  afternoon,  with  the  sun  shining,  plain- 
tiffs, husband  and  wife,  drove  upon  the  south  end  of  the 
bridge  in  a  Ford  automobile  on  their  way  to  Marysville. 
Plaintiff  Dewey  S.  Grover  testified  that  upon  driving  upon 
the  bridge  he  traveled  on  the  east,  or  right-hand,  side  at  a 
speed  approximately  of  ten  or  twelve  miles  an  hour  and  was 
traveling  carefully.  When  he  was  about  halfway  across  the 
bridge  he  saw  approaching  him  a  small  tractor,  driven  by  a 
man  named  Davis,  coming  south  from  the  north  end  of  the 
bridge  on  the  west  side.  A  little  farther  on  he  saw  defend- 
ant's machine  coming  around  the  left-hand  side  of  the  trac- 
tor to  pass  it.  The  witness  testified:  **It  kept  coming  right 
toward  me.  I  was  running  along  probably  a  foot  or  two 
from  the  sidewalk  of  the  bridge.  I  supposed  he  would  turn 
off  in  just  a  minute,  which  they  do  lots  of  times,  people  will 
run  close  to  you  and  then  turn  off,  but  he  kept  coming,  and 
when  I  saw  he  wasn't  going  to  stop  I  jammed  my  car  into 
the  sidewalk,  commenced  stopping  it,  tried  to  stop  it;  when 
he  got  right  up  close,  about  twenty  or  twenty-five  feet  away 
from  me,  he  turned  out  to  the  right  right  quick,  to  the  west, 
and  he  didn't  turn  fast  enough  to  miss  me,  his  car  caught 
on  the  corner  of  my  car  kind  of  sloping  and  jammed  my 
car  into  the  bridge  and  broke  one  of  my  wheels  down;  the 
hind  end  of  his  car  flew  around  kind  of  catacomered  across 
the  bridge,  toward  the  west  and  southerly.  When  we 
stopped,  my  car  was  on  the  sidewalk,  the  hind  wheels,  his 
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car  was  sitting  against  my  car,  sitting  across  the  bridge,  we 
were  both  kind  of  across  the  bridge  then.  The  left-hand 
corner  of  defendant's  car  struck  the  left-hand  corner  of 
mine.  When  the  collision  came  my  car  was  right  up  against 
Die  east  sidewalk  of  the  bridge,  probably  three  inches  from 
it.  Before  the  collision  I  should  judge  the  defendant  was 
goii)!^  probably  twenty  miles  an  hour,  he  was  going  pretty 
fast/' 

The  plaintiff  Mae  Qrover  testified  practically  to  the  same 
facts  as  did  her  husband.  She  was  severely  injured  and 
people  in  a  passing  automobile  took  her  and  her  husband  to 
MarysviUe. 

William  Davis,  called  as  a  witness  for  plaintiffs,  testified 
that  he  was  a  tractor  driver  and  on  the  day  of  the  collision 
was  driving  a  tractor  on  the  right-hand  side  of  the  bridge 
going  south  and  was  about  a  third  of  the  way  or  nearly  half- 
way across  the  bridge  when  defendant's  machine  pulled 
around  from  behind  him  and  ran  into  Grover's  machine,  who 
was  coming  north  on  the  east  side  of  the  bridge.  He  said 
the  defendant's  automobile  **had  about  150  feet  clearance 
to  get  on  the  other  side,  but  it  didn't  seem  to  get  there. 
He  turned  trying  to  make  it  go  on  the  right,  on  his  own  side, 
but  he  didn't  make  it  fast  enough  before  they  collided'* 
The  witness  described  the  positions  of  the  two  automobiles 
after  the  collision,  placing  them  about  as  plaintiffs  did.  He 
said  he  helped  carry  defendant's  car  around  so  he  could 
pass.  On  cross-examination  the  witness  was  asked  if  he  was 
drunk  or  sober  at  the  time  of  the  collision  and  answered 
that  he  '^ wasn't  either  one  but  that  I  had  had  a  couple  of 
drinks." 

J.  J.  Degire,  a  stableman  residing  at  Marysville,  at  the 
time  of  the  collision  was  hauling  gravel  with  a  two-horse 
team  and  wagon.  As  he  drove  on  to  the  bridge  from  the 
south  end  he  saw  the  accident  and  drove  to  the  place.  He 
testified:  ''I  got  up  and  helped  get  the  machines  out  of  the 
way  so  I  could  come  on  to  town."  He  described  the  location 
of  the  two  cars.  "I  helped  Mr.  Davis,  the  tractor  driven 
move  Mr.  Morrison's  machine  out  of  the  way  so  he  could 
get  by."  On  cross-examination  the  witness  said  that  Davis 
was  sober  so  far  as  he  could  see. 

Two  other  witnesses,  one  of  them  being  R.  C.  De  Witt, 
called  on  behalf  of  plaintiffs,  testified  that  they  saw  the 
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Ford  after  the  collision  and  that  it  was  on  the  east  side  of 
the  roadway. 

The  defendant  testified  that  he  had  noticed  Davis  in  the 
city  of  Marysville  driving  the  tractor  toward  the  bridge; 
that  when  he  (defendant)  drove  upon  the  bridge  there  was 
no  vehicle  of  any  kind  ahead  of  him  on  the  bridge;  that 
when  he  got  fairly  on  the  bridge  he  was  traveling  at  a  rate 
of  about  ten  or  fifteen  miles  an  hour.  He  testified:  **I  saw 
another  machine  coming  toward  me  close  up  to  the  center, 
until  he  got  so  close  to  me  that  I  had  no  chance  to  get  away, 
and  he  was  probably  then  six  inches  too  close  to  me,  he  was 
over  enough  on  my  line  so  I  couldn't  turn  off  and  get  away 
fast  enough  to  get  away  from  him,  he  was  coming  along 
pretty  fast  speed.'*  His  description  of  how  the  collision 
occurred,  as  to  the  positions  of  the  two  cars,  was  about  as 
already  given.  He  said  that  he,  a  man  named  Strawn,  and 
a  colored  man  moved  defendant's  car  to  the  sidewalk  on  the 
west  side. 

On  cross-examination,  the  defendant  first  stated,  as  he  did 
in  his  direct  examination,  that  when  the  collision  occurred 
the  plaintiffs'  car  was  "over  the  center  [of  the  bridge]  on 
my  side."  On  further  cross-examination  as  to  this  point, 
his  answers  were  not  as  positive  as  they  previously  were. 
He,  for  instance,  said:  "I  don't  know  that  he  was  over  the 
center — he  was  at  the  center — he  was  at  the  center ;  he  might 
have  been  over.  Q.  Would  you  say  his  left  wheel  would  be 
at  the  center f  A.  I  suppose  so.  .  •  .  Q.  How  much  space, 
approximately,  does  it  require  for  your  automobile  to  pass 
through,  taking  the  full  width  of  the  machine  at  its  widest 
part!  A.  Seven  feet,  probably  six  and  one-half  or  seven, 
I  should  judge.  I  don't  know  that  would  cover  everything, 
fenders  and  all.  Q.  You  came  together  and  your  left  front 
wheel  struck  and  locked  with  the  left  front  wheel  of  plain- 
tiffs' machine!  A.  Yes.  Q.  Both  wheels  were  broken,  were 
theyt    A.  Yes,  sir." 

David  Morrison,  a  brother  of  the  defendant,  testified  that 
he  was  in  a  Ford  machine  and  drove  behind  a  tractor  on  the 
bridge,  passed  it  and  saw  there  had  been  a  wreck.  He 
stopped  and  saw  his  brother  and  Strawn  and  another  man 
move  his  brother's  car  to  the  west  side  of  the  center  of  the 
bridge,  plaintiff's  car  being  on  the  east  side  of  the  center, 
but  he  said  it  was  not  up  on  the  sidewalk  on  the  east  sidej 
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the  wheels  might  have  been  a  foot  or  so  from  the  sidewalk. 
James  Strawn  testified  to  having  assisted  in  moving  defend- 
ant's  car. 

[1]  It  is  plainly  apparent  from  the  testimony,  of  which 
the  foregoing  statement  embraces  a  correct  epitome,  that, 
when  the  collision  occurred,  both  the  plaintiffs  and  the  de- 
fendant were  driving  very  close  to  the  center  line  of  the 
bridge.  At  any  rate,  this  court  must  so  view  the  situation. 
It  is  likewise  also  apparent  that  upon  the  question  whether, 
when  the  collision  occurred,  the  two  machines  were  both 
running  on  and  along  the  center  line  of  the  bridge,  there 
exists  a  sharp  conflict  in  the  evidence.  In  fact,  there  is  a 
pronounced  conflict  in  the  evidence  upon  the  question 
whether,  at  the  time  of  the  accident,  the  machine  of  the 
plaintiffs,  who  were  traveling  in  a  northerly  direction,  was 
or  was  not  running  beyond  the  west  of  the  center  line  of 
the  bridge  a  few  inches.  It  is  true  that  the  defendant,  after 
having  on  direct  examination  positively  testified  that  the 
plaintiffs'  machine  was  on  the  west  of  the  center  line  of  the 
bridge  a  few  inches  when  the  collision  took  place,  was  not 
so  positive  on  that  point  on  his  cross-examination;  still,  it 
was  for  the  jury,  under  such  state  of  the  testimony,  to  de- 
termine what  was  the  fact  in  that  regard.  But,  in  any 
event,  the  evidence  appears  to  be  such  as  that  the  jury  could 
well  have  found,  as  it  did  find,  that  both  machines,  when 
they  collided,  were  traveling  so  close  to  the  center  line  of 
the  bridge  that  it  would  be  very  difficult  to  determine,  if,  in- 
deed,  it  could  justly  be  determined  at  all,  which  of  the  two, 
the  plaintiff  or  the  defendant,  was  to  blame  for  the  collision, 
or,  in  other  words,  whether  it  was  the  defendant's  negligence 
or  that  of  the  plaintiff  or  the  contemporaneous  negligence  of 
both  that  was  the  proximate  cause  of  the  injury.  It  follows, 
therefore,  that  this  court  is  in  no  position  to  hold,  as  a  mat- 
ter of  law,  that  the  finding  of  the  jury  that  both  the  plain- 
tiff and  the  defendant  were  equally  at  fault,  and  that  the 
accident  would  not  have  occurred  but  for  the  simultaneous 
negligence  of  both,  is  not  supported  by  the  evidence.  The 
verdict,  in  effect,  implies,  of  course,  that,  while  the  defend- 
ant was  guilty  of  negligence,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  the  absence  of  which  the  collision 
and  the  injuries  resulting  therefrom  to  the  plaintiff  Mae 
Grover  and  to  plaintiffs'  machine  would  not  have  happened; 
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and,  in  this  connection,  we  notice  the  contention  of  the  coun- 
sel for  the  appellants  that  contributory  negligence  upon  the 
part  of  the  plaintiffs  is  not  set  up  or  pleaded  as  a  defense 
by  the  defendant,  and,  not  being  so  pleaded,  the  defendant 
cannot  avail  himself  of  the  defense  of  contributory  negli- 
gence. But  the  reply  to  this  contention  is  to  be  found  in 
the  averments  of  the  cross-complaint  filed  by  the  defendant 
In  that  pleading,  the  defendant,  asking  for  affirmative  relief 
against  the  plaintiffs,  alleged  and  charged  in  appropriate 
language  that  the  collision  and  the  consequent  damage  were 
due  directly  and  solely  to  the  negligence  of  the  plaintiff, 
Dewey  S.  Grover,  in  that,  when  the  accident  occurred,  the 
latter  was  driving  his  machine  on  the  west  of  the  center  line 
of  the  bridge.  This  is,  of  course,  a  straight  allegation  that 
the  plaintiff  himself,  by  his  own  negligence,  directly  con- 
tributed to  the  collision,  and  thus  the  issue  of  contributory 
negligence  upon  the  part  of  the  plaintiffs  was  expressly  and 
directly  submitted  by  the  pleadings.  The  cause  was  not,  as 
is  often  true  where  a  cross-complaint  is  filed  and  the  real, 
vital  issues  are  made  up  and  tendered  by  an  answer  thereto, 
tried  alone  upon  the  cross-complaint  and  the  answer  of  the 
plaintiff  thereto.  Each  of  the  parties  was  seeking  affirma- 
tive relief,  and  the  case  was  necessarily  tried  upon  all  the 
pleadings  of  both  parties — that  is,  upon  all  the  issues  in- 
volved in  all  the  pleadings  filed,  and  hence,  as  above  sug- 
gested, to  ascertain  what  the  vital  issues  of  fact  to  be  de- 
termined by  the  jury  were,  all  the  pleadings  and  the  issues 
submitted  by  them  were  necessarily  to  be  considered  in  their 
entirety.  Thus  viewing  the  situation  as  to  the  issues  of  fact 
involved  in  the  action,  as  they  were  made  up  by  the  several 
pleadings  of  the  parties,  it  is  plainly  manifest,  as  above 
stated,  that  one  of  the  important  questions  of  fact  raised  by 
the  pleadings  as  a  whole  and  which  the  jury  were  required 
to  consider  and  determine,  was  whether  the  plaintiff,  Dewey 
S.  Grover,  himself  was  guilty  of  negligence  which  proxi- 
mately contributed  to  the  collision  and  its  consequences. 

It  is  to  be  said,  however,  that  the  counsel  for  the  appel- 
lants does  not  appear  to  be  so  insistent  upon  the  proposition 
that  there  is  no  substantial  support  in  the  evidence  for  the 
verdict  or  upon  the  point  that  the  issue  of  contributory 
negligence  upon  the  part  of  the  plaintiff  Dewey  S.  Grover  is 
not  properly  raised  by  the  pleadings  as  he  is  upon  the  propo- 
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sition  that,  in  view  of  the  asserted  unsatisfactory  character 
of  the  evidence  as  a  foundation  for  the  finding  of  the  jury, 
certain  alleged  erroneous  rulings  of  the  court  upon  the 
question  of  the  legal  propriety  of  certain  testimony  should, 
with  certain  alleged  erroneous  instructions  as  to  the  law  of 
the  case,  be  held  a  suflScient  predicate  for  a  judgment  of  re- 
versal.   These  assignments  will  now  briefly  be  considered. 

[2]  During  the  direct  examination  of  R.  C.  De  Witt,  a 
witness  called  for  plaintiffs,  he  was  asked  where  on  the 
bridge  he  saw  any  evidence  of  collision.  The  question  was 
objected  to,  counsel  for  defendant  saying:  ''This  collision 
occurred  about  ten  minutes  after  four,  all  these  machines 
had  been  moved,  Mr.  Carlin :  There  is  no  evidence  that  the 
plaintiffs'  machine  was  moved  at  all.  The  Court:  Two  wit- 
nesses testified  it  was  moved.  Mr.  Carlin:  Not  the  plain- 
tiffs* machine,  no  witness  testified  at  all  that  plaintiffs'  ma- 
chine was  moved  at  any  time.  The  Court:  That  is  not 
asking  about  the  plaintiffs'  machine.  Mr.  Carlin:  That  is 
only  preliminary.  The  Court :  I  will  hear  it;  answer  the  ques- 
tion. A.  I  should  judge  350  feet  somewheres  from  the  north 
end.  Mr.  Carlin:  What  did  you  see  there?  Counsel  for 
Defendant:  Same  objection.  The  Court:  It  is  very  evident 
if  that  is  true  there  was  quite  a  change  in  the  machines. 
Mr.  Carlin:  How  many  feet?  A.  About  350  feet.  The 
Court:  427  feet.  Mr.  Carlin:  Would  you  say  350  feet  was 
exact  or  might  it  be  427?  Objected  to  as  leading,  immate- 
rial, irrelevant  and  incompetent.  The  Court:  I  will  let  him 
answer.  You  didn't  measure  it?  A.  No,  sir.  The  Court: 
Just  guessing  at  it?  A.  Just  guessing  at  it.  Mr.  Carlin: 
What  did  you  see?  A.  I  saw  a  Ford  and  another  car  in 
front  of  it." 

The  point  made  by  counsel  as  to  the  foregoing  is  that  the 
court,  in  stating  that  the  plaintiffs'  machine  had  been  moved 
from  the  position  in  which  it  was  left  by  the  collision,  there 
having  been  no  testimony  that  it  was  moved  at  the  time  re- 
ferred to  by  the  witness  De  Witt,  **  trenched  upon  the  pro- 
vince of  the  jury."  It  is  further  objected  that  the  court 
trespassed  upon  the  domain  of  the  jury  when  it  stated  that 
there  was  evidence  of  a  collision  on  the  bridge  about  *'427 
feet"  from  the  north  end  thereof,  the  witness  having  pre- 
viously estimated  that  the  distance  was  about  350  feet  from 
the  north  end  of  the  bridge,  and,  further,  that  the  court  was 
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without  legal  right  to  ask  the  witness  if  he  was  merely  mak- 
ing a  guess  as  to  the  distance. 

There  is  nothing  so  serious  in  the  action  of  the  court  thus 
referred  to  and  criticised,  assuming  it  to  be  justly  amenable 
to  all  that  is  said  against  it,  as  to  justify  us  in  declaring  that 
thereby  the  jury  were  unduly  influenced  in  their  considera- 
tion of  the  case  or  led  to  reach  the  conclusion  evidenced  by 
their  verdict.  The  court  had  the  right  to  ask  the  witness 
whether  he  was  giving  a  mere  approximation  of  the  dis- 
tance, or,  what  amounts  to  the  same  thing,  ^'guessing  at  the 
distance,"  or  whether  his  statement  as  to  the  distance  was 
based  upon  an  actual  measurement  thereof.  Counsel  would 
not  say  or  contend  that  he  or  the  attorney  on  the  other  side, 
according  as  the  exigency  of  the  situation  might  require  it, 
would  not  be  allowed  properly  to  ask  such  a  question  or  in- 
quire whether  a  witness,  in  stating  distances,  based  his  testi- 
mony in  that  respect  on  actual  measurements  or  a  mere 
guess  or  approximation,  and  certainly,  if  counsel  may  ask 
such  a  question,  it  cannot  be  error  for  the  court  to  ask  it, 
if  the  question  is  propounded  by  the  latter  in  a  proper 
manner  or  so  that  the  jury  may  not  infer  that  it  is  the  desire 
or  sole  purpose  of  the  court  thus  to  discredit  the  witness 
or  prejudice  his  testimony  in  the  minds  of  the  jury.  As  to 
the  suggestion  of  the  court  that  the  machine  of  the  plain- 
tiffs had,  before  the  witness  saw  any  **  evidence  of  a  colli- 
sion," been  moved  from  the  position  in  which  it  had  been 
left  as  a  result  of  the  collision,  it  will  be  noted  that,  after 
counsel  for  plaintiffs  stated  that  there  was  no  testimony  that 
the  machine  had  been  moved,  the  court  remarked  that  the 
question  objected  to  had  no  application  or  reference  to 
plaintiffs'  machine,  and  this  observation  by  the  court  in  a 
measure  corrected  its  previous  alleged  misstatement  as  to 
the  removal  of  said  machine.  Moreover,  counsel  for  the 
plaintiffs  having  called  attention  to  the  fact  that  there  was 
no  testimony  up  to  that  stage  of  the  case  showing  that  plain- 
tiffs' machine  had  been  moved,  the  jury,  we  must  assume, 
must  also  have  then  recalled  that  there  was  then  no  such 
testimony  before  them,  and  we  must  further  assume  that 
if  there  was  no  proof  of  the  plaintiffs'  machine  having  been 
moved,  the  jury  would  not  assume  that  there  was  on  the 
mere  inadvertent  intimation  by  the  court  that  such  testi- 

47  0»1.  App.— 84 


Digitized  by  LjOOQIC 


530  Qrover  v.  Morrison.  [47  Cal.  App. 

mony  had  been  given  before  them.  We  cannot  perceive  any 
merit  in  the  objection  here  considered. 

[3]  The  witness  Davis,  as  above  shown,  testified  in  be- 
half of  the  plaintiffs.  On  cross-examination  he  was  asked 
if  he  was  not  under  the  influence  of  intoxicating  liquor  at 
the  time  the  accident,  which  he  claimed  to  have  witnessed, 
occurred.  He  denied  that  he  was  then  intoxicated.  The 
defendant  called  one  L.  P.  Worden  as  a  witness,  who  testi- 
fied that  he  had  seen  the  witness  Davis  as  the  latter  was 
leaving  Marysville  with  his  tractor  on  the  day  of  the  colli- 
sion and  that  Davis  was  drunk.  Counsel  for  plaintiffs,  on 
cross-examination,  asked  the  witness  whether  he  was  not 
drunk  himself  and  whether  it  was  a  fact  that  up  to  that 
time  for  months  he  did  not  draw  a  sober  breath.  Objec- 
tions to  both  questions  were  sustained  and,  referring  to  the 
second  one,  the  court  said:  "Mr.  Carlin,  that  is  not  a  proper 
question  to  ask.  I  have  ruled.  The  witness  is  entitled  to 
protection  on  the  stand  and  I  am  going  to  protect  him;  it 
isn't  right  to  ask  insulting  questions  of  the  witness,  and 
don't  do  it  any  more." 

We  are  at  a  loss  to  understand  the  theory  upon  which 
the  court  disallowed  the  cross-examination.  The  obvious 
purpose  of  proving  that  Davis  was  intoxicated  was  to  show 
that  his  mental  condition  was  such  at  the  time  of  the  colli- 
sion as  that  he  was  not  able  to  form  a  proper  or  an  accurate 
conception  of  the  circumstances  under  which  the  collision 
occurred,  or,  in  other  words,  to  show  that  his  testimony  was 
unreliable  and  could  not  be  depended  upon;  and  the  cross- 
examination  of  Davis  on  that  line,  as  well  as  any  testimony 
offered  in  impeachment  of  his  denial  of  having  been  drunk 
at  the  time  in  question,  were  proper.  Upon  identically  the 
same  theory,  it  was  proper  for  the  plaintiffs  to  show,  if  it 
could  be  done,  that  Worden  was  himself  intoxicated  to  an 
extent  that  he  was  thus  rendered  incapable  of  knowing  or 
determining  whether  Davis  was  intoxicated,  or  whether,  be- 
ing intoxicated  himself,  and  experiencing  the  usual  effects 
of  such  a  condition,  his  brain  was  susceptible  to  the  impres- 
sion that  every  person  he  met  or  saw,  and  not  he,  was  in  a 
state  of  alcoholic  intoxication.  But,  while  we  doubt  not  that 
the  ruling  excluding  the  cross-examination  was  error,  we  do 
not  feel  that  we  are  justified  in  holding  that  it  was  preju- 
dicial to  the  rights  of  the  plaintiffs.     In  other  words,  we 
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cannot  say  that  the  jury's  conclusion  was  affected  by  the 
ruling,  or  that  a  different  result  would  have  followed  from 
the  allowance  of  the  cross-examination.  Davis  denied  that 
he  was  intoxicated  at  the  time  of  the  accident,  and  it  was 
for  the  jury  to  determine  from  his  testimony,  as  compared 
to  that  of  Wordeii,  what  his  condition  as  to  sobriety  was. 
Furthermore,  as  above  shown,  the  testimony  of  Davis  was 
only  corroborative  of  that  of  the  plaintiffs  as  to  the  claim 
of  the  latter  that  the  defendant,  at  the  time  of  the  collision, 
was  driving  on  the  east  of  the  center  line  of  the  bridge,  and 
even  with  the  testimony  of  Davis  given  upon  the  theory  that 
he  was  in  a  perfect  state  of  ebriety  when  the  collision  hap- 
pened, the  state  of  the  evidence,  as  before  declared,  was 
such  as  that  the  jury  might  still  be  in  serious  doubt  as  to 
which  of  the  parties  was  directly  responsible  for  the  accident 
and  thus  have  been  brought  to  the  conclusion  at  which  they 
arrived,  to  wit,  that  both  were  equally  at  fault. 

[4]  The  several  instructions,  given  by  the  court  at  the 
request  of  the  defendant,  and  to  which  objection  is  here 
made  because,  as  is  the  contention,  they  do  not  state  the  law 
correctly,  may  be  summarized  as  follows:  That  the  jury  are 
not  to  understand  that  they  are  to  give  damages  simply  be- 
cause instructions  involving  the  statement  of  the  rule  as  to 
the  measure  of  damages  are  addressed  to  them  by  the  court ; 
that  such  instructions  have  no  application  where  the  liability 
of  the  defendant  has  not  been  established,  **and  should  not 
be  understood  as  conveying  any  intimation  that  in  the  opin- 
ion of  the  court  the  plaintiff  is  entitled  to  damages  or  not 
[instruction  No.  1] ;  that  if  you  believe  from  the  evidence 
that  the  plaintiffs  and  defendant  approached  each  other 
from  opposite  directions  on  what  is  commonly  known  as  the 
D  Street  bridge,  and  that  their  automobiles  collided  on  the 
center  line  of  said  bridge,  and  that  if  ordinary  care  had  been 
exercised  on  the  part  of  both  plaintiffs  and  defendant^  and 
there  was  room  for  the  said  parties  to  have  turned  further 
to  their  right-hand  sides  of  said  bridge,  respectively,  thus 
avoiding  any  collision,  then  I  instruct  you  that  it  is  the  law 
that  both  parties  were  negligent  and  neither  party  may  re- 
cover as  against  the  other"  (instruction  No.  5) ;  that  if 
neither  party  was  negligent  neither  can  recover  from  the 
other  (instruction  7)  ;  that  if  both  parties  were  equally 
guilty  of  negligence,  then  neither  can  recover   (instruction 
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8) ;  and  the  giving  by  the  court  to  the  jury  of  the  form  of 
verdict  which  they  returned  into  court. 

The  instructions  thus  referred  to,  although  in  some  re- 
spects, awkwardly  phrased,  stated  the  law  correctly  to  the 
jury.  Obviously,  the  jury  were  not  legally  authorized  to 
award  damages  to  either  party  if  the  liability  of  neither 
was  established  by  the  evidence  merely  because  the  court 
explained  to  them  the  rule  as  to  the  measure  of  damages  in 
such  a  case  as  this;  and  a  more  obvious  proposition  could 
not  be  stated  than  that  if  neither  party  was  negligent,  or  if 
both  parties  were  equally  guilty  of  negligence,  simultane- 
ously committed,  neither  was  entitled  to  recover  against  the 
other.  By  instruction  No.  5,  the  court  clearly  meant  to  say, 
and  undoubtedly  the  jury  so  understood  the  instruction, 
since  it  could  bear  or  convey  no  other  meaning,  that  if,  when 
the  collision  occurred,  both  parties  were  driving  on  the 
center  line  of  the  bridge,  then  both  were  equally  guilty  of 
negligence  contemporaneously  occurring  and  that  in  that 
case  neither  was  entitled  to  a  verdict  for  damages  as  against 
the  other.  As  so  understood,  the  instruction  involved  a 
correct  enunciation  of  the  rule  in  such  a  case.  It  may  be 
added  here  that  the  court,  in  its  charge  to  the  jury,  gave  a 
full  and  fair  statement  of  all  the  principles  of  law  pertinent 
to  the  case  as  it  was  made  by  the  evidence 

[5]  The  complaint  against  the  form  of  the  verdict  re- 
turned by  the  jury  possesses  no  merit.  Its  effect  was  merely 
to  find  against  the  plaintiffs  on  their  complaint  and  against 
the  defendant  on  his  cross-complaint,  and  "that  neither 
party  are  entitled  to  damages."  Although  a  little  out  of 
shape  in  its  grammatical  construction,  the  verdict  is  in  lan- 
guage suflBciently  clear  and  explicit  to  put  beyond  doubt  the 
proposition  that  the  result  reached  by  the  jury  was  that 
neither  of  the  parties  to  the  action  waa  entitled  to  recover 
against  the  other. 

The  judgment  is  afSrmed. 

Nicol,  P.  J.,  pro  tem.f  and  Burnett,  J.,  concurred. 
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[CiT.   No.   8310.    Second   AppeHate    District,   Division   One— May    18, 

1920.] 

TITLE  INSURANCE  AND  TRUST  COMPANY  (a  Corpo- 
ration), Special  Administrator,  etc..  Respondent,  v. 
WILL  D.  GOULD,  as  Executor,  etc..  Appellant. 

[1]  Pleaoino  —  Supplemental  CoicPLAnrp  —  Serviob  op  Summons.— 
Where,  in  an  action  upon  a  promissory  note,  following  the  death 
of  the  maker,  a  supplemental  complaint  ia  filed,  in  which  the  sub- 
stance of  the  original  complaint  is  incorporated,  together  with 
appropriate  allegations  showing  the  death  of  the  maker  of  the 
note,  the  appointment  of  the  executor,  and  the  presentation  of  a 
claim,  and  summons  is  issued  upon  such  supplemental  complaint 
and  served  upon  the  executor,  there  is  no  necessity  or  requirement 
that  such  executor  should  be  served  with  the  summons  issued  on 
the  original  complaint. 

[2]  Attobney's  Fees  —  Action  on  Promissory  Note  —  Charge  In- 
curred— Evidence. — The  plaintiff  in  an  action  on  a  promissory 
note  is  not  to  be  denied  attorney's  fees  because  of  the  fact  that 
one  of  its  attorneys  is  a  regularly  paid  attorney  for  whose  ser- 
vices in  the  ease  no  additional  charge  is  incurred,  where  the  main 
counsel  in  the  case  is  not  connected  with  plaintiff,  but  is  specially 
employed  by  plaintiff,  and  plaintifP  ia  liable  to  this  counsel  for 
such  an  amount  as  will  compensate  him  for  his  services. 

[3]  Id. — Value  of  Services— Determination  by  Court — ^Evidence. — 
Where  the  complaint  in  such  action  alleges  that  a  special  attorney 
has  been  employed,  and  that  attorney  takes  the  stand  and  testifies 
to  the  different  acts  which  he  has  performed  in  the  conduct  of 
the  case  from  its  commencement,  the  court  is  authorized  to  form 
its  own  conclusion  as  to  the  value  of  such  services;  and  even 
though  testimony  is  given  by  experienced  attorneys  as  to  what,  in 
their  opinion,  would  be  a  reasonable  fee,  the  court,  under  such 
circumstances,  may  disregard  such  testimony  and  make  an  allow- 
ance for  attorneys'  fees  in  accordance  with  its  own  conclusiun. 

[4]  Estates  of  Deceased  Persons  —  Action  on  Claim  —  Personal 
Liability  of  Administrator  for  Costs. — In  an  action  upon  a 
promissory  note  against  the  special  administrator  of  the  estate  of 
the  deceased  maker  of  the  note,  following  the  rejection  of  a  claim 
based  on  such  note,  it  is  within  the  discretion  of  the  court  to 
assess  the  additional  costs  incurred  against  the  administrator  per- 
sonally without  any  particular  finding  of  mismanagement  or  bad 
faith. 

[6]  Id. — Presentation  op  Claim  as  Prerequisite  to  Suit.— The 
presentation   of  a  claim   for   damages   arising   out  of   an   alleged 
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wrongful  attachment,  or  for  attorney's  fees  for  services  rendered 
the  estate  after  the  death  of  the  decedent  but  prior  to  the  appoint- 
ment of  a  special  administrator,  is  a  necessary  prerequisite  to  the 
bringing  of  a  suit  thereon. 
[6]  Id. — Attorney's  Fees— Nature  of  Chabos — ^PtoPEB  Kzclusion  of 
KviDENCE. — Attorney's  fees  are  not  charges  directly  against  the 
estate  of  a  deceased,  but  are  allowances  made  to  the  administra- 
tor or  executor;  therefore,  in  an  action  upon  a  promissory  note  by 
the  special  administrator  of  the  estate  of  the  deceased  payee,  testi- 
mony to  sustain  an  alleged  cause  of  action,  by  way  of  cross-com- 
plaint, for  compensation  for  services  as  attorney  rendered  by  the 
maker  of  the  note  to  such  estate  after  the  death  of  the  payee  but 
prior  to  the  appointment  of  plaintiff  as  special  administrator,  is 
properly  excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Lewis  R,  Works,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  D.  Gould,  in  pro.  per.,  for  Appellant. 

Thos.  C.  Bidgway  for  Respondent 

JAMES,  J. — ^This  action  was  brought  in  the  lifetime  of 
James  H.  Blanchard  to  recover  upon  a  promissory  note 
made  in  favor  of  Samuel  F.  Baker,  of  whose  estate  plaintiff 
is  the  special  administrator.  The  judgment  was  in  favor  of 
plaintiff,  and  the  defendant,  in  his  representative  capacity 
as  executor  of  the  estate  of  Blanchard,  appeals. 

Summons  in  the  action  was  not  served  upon  Blanchard, 
but  after  his  death  his  executor  was  substituted  as  party  de- 
fendant and  a  claim  for  the  amounts  sued  for  was  regu- 
larly presented  to  such  executor.  The  executor  allowed  the 
claim  for  the  principal  amount  of  the  note  and  interest  and 
rejected  the  same  as  for  any  attorney's  fees  or  costs.  Sup- 
plemental complaint  was  then  filed,  in  which  the  substance 
of  the  original  complaint  was  incorporated,  together  with 
appropriate  allegations  showing  the  death  of  the  maker  of 
the  note,  the  appointment  of  the  executor,  and  presentation 
of  the  claim.  The  summons  was  issued  upon  this  supple- 
mental complaint  and  served  upon  the  executor.  [1]  One 
of  the  points  made  by  appellant  is  that  he  should  have  been 
served  with  the  summons  on  the  original  complaint.    How- 
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ever,  the  plaintiff  appears  to  have  proceeded  in  strict  com- 
pliance with  the  law  in  such  a  case,  and  as  the  supplemental 
complaint  stated  a  complete  cause  of  action  in  itself,  there 
was  no  necessity  or  requirement  that  any  other  summons 
than  that  served  should  have  been  used.  (Sec.  1502,  Code 
Civ.  Proc.)  In  Falkner  v.  Hendy,  107  Cal.  49,  at  page  52, 
[40  Pac.  22],  the  court  said:  "Section  1502  of  the  Code  of 
Civil  Procedure  provides  that,  if  an  action  is  pending  against 
a  decedent  at  the  time  of  his  death,  it  must  be  presented  to 
the  executor  or  administrator  as  in  other  cases;  'and  no 
recovery  shall  be  had  in  the  action  unless  proof  be  made  of 
the  presentations  required.'  Regularly,  in  such  cases,  a 
supplemental  complaint  should  be  filed,  alleging  the  death 
and  due  presentation  of  the  claim.''  {Frazier  v.  Murphy, 
133  Cal.  91,  [65  Pac.  326].)  In  McMinn  v.  Whelan,  27  CaL 
300,  at  page  313,  the  court  declared:  "By  filing  the  supple- 
mental complaint  and  issuing  a  summons  thereon,  the  origi- 
nal action  became  merged  in  the  action  as  supplemented  by 
the  addition  of  parties  and  subject  matter,  and  the  summons 
last  issued  should  have  been  served  by  publication  in  order 
to  clothe  the  court  with  jurisdiction  of  the  persons  of  the 
absent  defendants.''  In  the  claim  as  presented  to  the  ex- 
ecutor the  claimant  set  forth  that  "$300  is  a  reasonable 
attorneys'  fee  therein,  and  in  addition  thereto  claimant  in- 
curred costs  of  court  and  sheriff's  fees  amounting  to  $11.75. " 
As  before  noted,  the  executor  allowed  only  the  principal  sum 
and  interest  due  and  rejected  the  "balance"  of  the  claim. 
The  trial  judge  made  an  allowance  of  $105  for  attorneys' 
fees  and  included  the  $11.75  costs.  The  additional  costs  in- 
curred in  this  action,  which  amounted  to  $8.35,  were  assessed 
against  the  executor  personally.  Appellant  complains  that 
under  the  evidence  no  attorneys'  fees  should  have  been  al- 
lowed; also  that  the  item  of  costs  last  mentioned  should  not 
have  been  assessed  against  the  executor  personally.  [2]  The 
first  contention  is  based  upon  the  fact  that  it  appeared  in 
evidence  that  one  of  the  attorneys  for  the  plaintiff  was  a 
regular  paid  attorney  of  plaintiff  corporation  and  that, 
therefore,  it  appeared  that  plaintiff  had  not  incurred  by 
reason  of  this  action  any  charge  which  it  was  not  obligated 
to  pay  in  the  course  of  its  own  business.  This  contention, 
however,  is  not  borne  out  by  the  evidence,  because  it  is 
shown  that  the  main  counsel  in  the  oase  was  not  connected 
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with  the  plaintiff  corporation,  but  was  specially  employed 
by  plaintiff  and  that  plaintiff  was  liable  to  this  counsel  for 
such  an  amount  as  would  compensate  him  for  his  services, 
[3]  This  evidence  was  suflBcient  to  sustain  the  allowance  as 
made.  On  the  last  question,  Prescoti  et  al.  v.  Orady,  91  Cal. 
518,  [27  Pac.  755],  is  not  at  all  decisive  in  favor  of  appel- 
lant's position.  In  this  case  it  was  particularly  alleged  in 
the  complaint  that  a  special  attorney  had  been  employed, 
and  this  attorney  testified  to  different  acts  which  he  had 
performed  in  the  conduct  of  the  case  from  its  commence- 
ment. The  court,  considering  the  work  performed  and 
shown  in  evidence,  was  authorized  to  form  its  own  conclu- 
sion as  to  the  value  of  such  services,  which  were  purely  legal. 
(Conner  v.  Blodget,  18  Cal.  App.  787,  [124  Pac.  733] ;  East- 
man  v.  Sunset  Park  Land  Co,,  35  Cal.  App.  628,  [170  Pac. 
642] . )  Even  though  testimony  had  been  given  by  experienced 
attorneys  as  to  what,  in  their  opinion,  would  be  a  reasonable 
fee,  the  court,  under  the  circumstances  of  this  case,  might 
have  disregarded  such  testimony.  [4]  It  is  within  the  dis- 
cretion of  the  court  to  assess  these  costs  against  the  executor 
personally  without  making  any  particular  finding  of  mis- 
management or  bad  faith.  {Meyer  v.  O'RourJce,  150  Cal. 
177,  [88  Pac.  706].)  The  decision  last  cited  also  holds  that 
where  the  executor  appeals  in  his  representative  capacity 
alone  (as  is  the  case  here),  he  is  not  an  aggrieved  party  in 
the  sense  that  permits  him  to  contest  the  allowance  of  a 
judge  for  costs  entered  against  him  personally. 

[5]  By  way  of  counterclaim,  defendant  charged  that  an 
attachment  against  the  property  of  his  testator  was  levied 
without  cause  or  sufficient  reason,  and  prayed  for  damages 
on  that  account  in  the  sum  of  $1,000.  By  cross-complaint 
he  asserted  a  charge  against  the  estate  of  Baker  for  attor- 
ney's fees  rendered  by  the  deceased  after  the  death  of  Baker 
and  before  the  appointment  of  plaintiff  as  special  adminis- 
trator.  The  court  properly  refused  to  allow  testimony  to 
be  given  to  sustain  either  alleged  cause  of  action.  This 
ruling  in  the  first  place  was  properly  made  because  it  was 
not  pretended  that  any  claim  had  been  presented  against 
the  estate  of  Baker  covering  the  matters  alleged.  The  pre- 
sentation of  such  a  claim  was  a  necessary  prerequisite  to 
the  bringing  of  suit.  [6]  As  to  the  attorney's  fees,  a  fur- 
ther answer  is  suggested  to  the  alleged  cause  of  action  made 
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by  the  cross-complamt,  to  wit:  that  attorney's  fees  are  not 
charges  directly  against  an  estate,  but  are  allowances  made 
to  the  administrator  or  executor.  To  this  point  respondent 
cites  Briggs  et  al.  v.  Breen  et  dl.,  123  CaL  657,  [56  Pac.  633, 
886].  The  findings  made  by  the  trial  judge  sufficiently  dis- 
posed of  the  issues  presented. 

We  find  no  error  in  the  record  sustaining  appellant's  plea 
for  a  reversal. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  16,  1920,  and  the  following 
opinion  then  rendered  thereon: 

ANGBLLOTTI,  C.  J.— The  application  for  a  hearing  in 
this  court  after  decision  by  the  district  court  of  appeal  of 
the  second  appellate  district,  division  one,  is  denied. 

As  to  the  refusal  of  the  trial  court  to  allow  testimony  to 
sustain  the  claim  of  defendant's  testator  for  attorney's  fees 
for  services  rendered  in  the  matter  of  the  Estate  of  Baker, 
if  the  services  were  rendered  to  someone  authorized  to  bind 
the  estate,  the  action  of  the  trial  court  is  correct,  for  the 
reason  that  the  matter  was  one  to  be  adjudicated  in  the  pro- 
bate proceedings. 

Shaw,  J.,  Lawlor,  J.,  and  Sloane,  J.,  concurred. 
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[Civ.   No.  2949.    Second   Appellate  Bistriety  Division   One.— May  18, 

1920.] 

B.    A.    STRAUS,    Respondent,   v.   J.   B.    EATON   et   aL, 

Appellants. 

[1]  Contracts — Lease  of  Newspaper  Route — Signature  et  Wife  of 
Lessor  Without  Authority  —  Liability  of  Lessee  for  News- 
papers Received. — A  written  agreement  leasing  a  newspaper  route, 
signed  hy  the  lessee,  the  name  of  the  lessor  being  signed  by  hia 
wife  without  written  authority  from  him,  Is  binding  upon  the 
lessee  where  he  received  from  the  lessor  a  large  number  of  the 
newspapers  for  which,  in  such  instrument  signed  by  him,  he  prom- 
ised to  pay. 

[2]  Id. — Oral  Assignment— Validity  of. — The  lessor  of  a  newspaper 
route  may  make  an  oral  assignment  of  the  amount  due  thereunder 
from  the  lessee  to  him;  and  he  may  orally  authorize  another  to 
make  such  an  assignment. 

[3]  Id. — Action  to  Recover  Balance  Due — Number  of  Papers  De- 
uvered — Demurrer  for  Uncertainty. — ^In  an  action  against  the 
lessee  of  a  newspaper  route  to  recover  a  balance  alleged  to  be  due 
for  newspapers  delivered  under  a  written  lease  wherein  it  is  pro- 
Tided  that  the  lessee  shall  pay  a  given  price  per  hundred  copies, 
if  the  complaint  fails  to  state  the  number  of  copies  delivered,  a 
demurrer  on  the  ground  of  uncertainty  should  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles   County.    Louis  W.   Myers,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  T.  Kendrick  for  Appellants. 

B.  F.  Woodard  and  A.  W.  Hare  for  Respondent. 

CONREY,  P.  J.— On  the  first  day  of  August,  1914,  one 
A.  V.  Dunsmoor  was  the  owner  of  a  newspaper  route  of  the 

1.  Who  must  sign  note  or  memorandum  for  the  sale  of  real  prop- 
erty or  chattols  within  the  statute  of  frauds,  notes,  47  Am.  Bep. 
532;  4  Ann.  Cas.  893;  6  Ann.  Cas.  208;  28  L.  B.  A.  (N.  B.)  680. 

Necessity  that  agent  have  written  authority  to  make  memorandum 
required  by  statute  of  frauds,  notes,  7  Ann.  Cas.  1101;  8  Ann.  Oas. 
852;  Ann.  Cas.  1912B,  1295;  Ann.  Cas.  1917A,  524. 
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"Los  Angeles  Daily  Times"  covering  certain  territory  in 
Glendale,  California.  The  complaint  alleges  that  on  that 
day  Dunsmoor  entered  into  an  agreement  with  defendant 
Eaton.  By  the  terms  of  that  agreement,  as  shown  in  the 
complaint,  Dunsmoor  leased  to  Eaton  the  described  territory 
of  the  city  carrier  service  of  the  "Los  Angeles  Times,'*  for 
a  period  of  two  years  from  the  date  of  the  writing,  August 
1,  1914.  This  writing  was  signed  by  the  defendant  J.  B. 
Eaton,  and  also  was  signed,  "A.  V.  Dunsmoor,  By  Anna  A. 
Dunsmoor,"  but  was  not  signed  by  A.  V.  Dunsmoor.  On 
the  same  day,  defendant  Eaton  as  principal  and  the  other 
two  defendants  as  sureties  executed  to  A.  V.  Dunsmoor  a 
bond  in  the  sum  of  $1,000,  conditioned  for  the  performance 
by  Eaton  of  the  terms  of  said  contract.  In  the  alleged  con- 
tract it  was  provided  that  Dunsmoor  would  furnish  papers 
to  Eaton  and  that  Eaton  would  pay  Dunsmoor  therefor  at 
the  rate  of  $1.40  per  hundred  copies.  This  action  was 
brought  to  recover  an  unpaid  balance  alleged  to  be  due  for 
papers  delivered  to  Eaton  under  that  contract.  Judgment 
was  entered  against  the  defendants  in  the  sum  of  $924.35. 
On  motion  for  new  trial,  the  court  ordered  that  the  motion 
be  granted,  unless  the  plaintiff  consented  to  a  reduction  of 
the  amount  of  the  judgment  to  the  sum  of  $716.89.  The 
plaintiff  filed  written  consent  to  such  reduction.  The  de- 
fendants appeal  from  the  judgment. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  on  account  of  sundry  uncertainties  in  the  com- 
plaint, including  the  point  that  the  complaint  did  not  show 
the  number  of  copies  of  the  newspaper  that  were  received  by 
Eaton  from  Dunsmoor  for  service  on  the  route  men- 
tioned in  the  complaint.  These  demurrers  were  overruled. 
[1]  Appellants  claim  that  the  purported  contract  was  in- 
valid, because  it  was  not  signed  by  A.  V.  Dunsmoor,  nor  by 
any  person  having  written  authorization  from  him.  (Civ. 
Code,  sec.  1624,  subd.  1,  and  sec.  2309.)  It  is  true  that  in 
the  complaint  it  was  not  alleged  that  Anna  A.  Dunsmoor 
had  received  any  authority  in  writing  from  A.  V.  Duns- 
moor to  enter  into  a  contract  for  him  or  in  his  name.  And 
at  the  trial  of  the  action  the  only  attempt  on  the  part  of 
the  plaintiff  to  establish  such  agency  is  found  in  the  testi- 
mony of  Mrs.  Dunsmoor  that  she  is  the  wife  of  A.  V.  Duns- 
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moor,  and  that  prior  to  August  1,  1914,  he  told  her  that  he 
could  not  attend  to  the  business  with  Eaton  and  that  she 
would  have  to  look  after  the  lease  matter  and  attend  to  the 
business.  But  it  is  likewise  a  fact  that  the  defendant  Eaton 
received  from  A.  V.  Dunsmoor  a  large  number  of  the  news- 
papers for  which,  in  the  written  instrument  signed  by  him, 
he  had  promised  to  pay,  and  that  in  this  action  Eaton  is, 
as  to  the  contract,  '*the  party  to  be  charged"  thereon. 
(Harper  v.  OoldscJmidt,  156  Cal.  245,  [134  Am.  St.  Rep. 
124,  28  L.  R.  A.  (N.  S.)  689,  104  Pac.  451].)  In  that  deci- 
sion the  court  quoted  Chitty  on  Contracts,  where  it  was 
said  that  the  reason  why  a  party  may  sue  on  a  contract 
although  it  may  be  void  against  him  for  want  of  his  signa- 
ture under  the  statute  of  frauds  is  that  the  signature  is 
prescribed  as  ** necessary  evidence  of  a  contract,"  and  not 
as  an  essential  or  constituent  part  of  the  engagement  itself. 
Under  the  law  as  thus  defined,  we  think  that  the  contract, 
as  signed  by  Eaton,  was  binding  upon  him.  This  being  so, 
it  furnished  a  sufficient  consideration  for  the  bond,  and  thus 
establishes  the  liability  of  the  sureties  on  the  bond,  as  well 
as  that  of  their  principal. 

[2]  Appellant  contends  also  that  the  evidence  is  insuffi- 
cient to  support  the  finding  that  the  claim  was  assigned  by 
A.  V.  Dunsmoor  to  the  plaintiff.  Section  954  of  the  Civil 
Code  provides  generally  that  a  thing  in  action  arising  out 
of  an  obligation  may  be  transferred  by  the  owner.  It  is 
only  in  particular  instances,  as  in  claims  for  wages  or  salary, 
that  the  assignment  must  be  in  writing.  (Civ.  Code,  sec. 
955.)  So,  A.  V.  Dunsmoor  could  have  made  an  oral  assign- 
ment of  the  indebtedness  sued  on  herein.  Therefore  he 
could  orally  authorize  an  agent  to  make  the  assignment  in 
his  behalf.  We  think  that  the  authorization  of  Mrs.  Duns- 
moor, as  shown  by  her  testimony,  was  broad  enough  to  give 
her  power  to  collect  the  amount  due,  and  incidentally  to 
assign  the  claim  if  in  the  exercise  of  her  discretion  as  agent 
she  found  such  assignment  to  be  necessary  or  convenient. 

[3]  The  complaint  did  not  show  the  number  of  copies 
delivered.  It  was  only  alleged  that  Dunsmoor  furnished 
papers  to  Eaton  ''under  the  terms  of  said  agreement  and 
during  the  continuance  of  said  agreement,  and  upon  the 
price  therein  stated,  in  the  sum  of  $1,249.45";  that  no  part 
of  said  sum  has  been  paid,  except,  etc.    When  the  defend- 
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ants  demurred  on  the  ground  of  uncertainty  directed  to  this 
point,  plaintiff  should  have  been  required  to  state  the  num- 
ber of  papers  delivered.  While  this  might  be  regarded  as  an 
unimportant  error  if  there  were  no  other  objections  to  the 
judgment,  we  rule  upon  this  point  so  that  the  error  may  be 
corrected  if  the  matter  shall  be  again  presented  in  the  court 
below. 

On  the  evidence  introduced,  and  about  which  there  is  no 
dispute,  the  amount  of  the  judgment  is  in  excess  of  the 
amount  due.  It  was  stipulated  that  the  items  set  out  in  the 
bill  of  particulars  correctly  show  the  number  and  character 
of  the  papers  furnished.  The  total  number  shown,  including 
4,119  Sunday  papers,  is  55,326,  which  at  the  rate  specified 
in  the  agreement  would  amount  to  $774.56.  The  complaint 
admits  that  $325.10  of  the  amount  due  for  the  papers  fur- 
nished has  been  paid.  It  follows  thit  the  findings,  with  re- 
spect to  the  amount  due  and  unpaid,  are  not  sustained  by 
the  evidence.    For  that  reason  the  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.   No.   3099.    Second   Appellate   District,   Diviaion   One. — May    18, 

1920.] 

IMPERIAL  VALLEY  AUTO  COMPANY  (a  Copartner- 
ship).  Appellant,  v.  MINNIE  MAY  TONEY,  Adminis- 
tratrix,  etc..  Respondent. 

[1]  Claim  and  Delivebt — Pleadings — Findings — ^Unwarranted  Af- 
FiRMATiVB  Reuep  TO  DEPENDANT. — Where  the  answer  filed  by  the 
defendant  in  an  action  to  recover  possession  of  certain  personal 
property  does  not  claim  a  return  of  the  property,  and  there  is 
nothing  in  the  pleadings  or  findings  to  indicate  that  the  property 
was  delivered  to  the  plaintiff,  or  was  not  all  the  time  held  in 
possession  of  the  defendant,  a  judgment  that  defendant  recover 
from  plaintiff  the  said  personal  property,  or,  if  delivery  thereof 
cannot  be  had,  then  the  defendant  have  judgment  in  a  stated 
sum  (found  to  be  the  value  of  the  property,  less  a  certain  allowed 
credit),  and  for  costs,  cannot  be  sustained,  in  so  far  as  it  grants 
to  the  defendant  affirmative  relief,  except  as  a  judgment  for  costs. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.  R.  Y.  Williams,  Judge  presiding.  Modified 
and  affirmed. 

Chas.  L.  Childers  for  Appellant- 
James  W.  Glassford  for  Respondent, 

CONREY,  P.  J. — Action  brought  by  plaintiff  to  recover 
possession  of  personal  property.  Judgment  for  defendant, 
and  the  plaintiff  appeals  therefrom.  The  judgment-roll  is 
the  only  record  before  us. 

[1]  The  judgment,  in  terms,  is  that  the  defendant  recover 
from  plaintiff  the  said  personal  property,  or,  if  delivery 
thereof  cannot  be  had,  then  the  defendant  have  judgment  in 
a  stated  sum  (found  to  be  the  value  of  the  property,  less 
a  certain  allowed  credit),  and  for  costs. 

The  answer  filed  by  defendant  did  not  claim  a  return  of 
the  property.  Indeed,  there  is  nothing  in  the  pleadings  or 
findings  to  indicate  that  the  property  was  delivered  to  the 
plaintiff,  or  was  not  all  the  time  held  in  possession  of  the 
defendant.  Under  such  circumstances,  that  part  of  the 
judgment  which  grants  to  the  defendant  affirmative  relief 
cannot  be  sustained,  except  as  a  judgment  for  costs.  (Code 
Civ.  Proc,  sees.  627,  667 ;  Damming  v.  Marleau,  101  Cal.  238, 
[35  Pac.  772].) 

It  is  ordered  that  the  judgment  be  modified  by  striking 
therefrom  that  part  thereof  which  provides  that  defendant 
recover  the  described  automobile,  or,  in  case  delivery  thereof 
cannot  be  had,  that  defendant  have  and  recover  the  sum  of 
$405.90.    As  so  modified  the  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 
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[Civ.  No.   3329.    First   AppeUate   District,   Division   One.— May   18, 

1920.] 

A.  L.  HUBBARD  ct  al.,  Appellants,  v.  A.  JUEIAN  et  al., 

Bespondenta 

[1]  Appeal — Pobmer  Judgment— Subsequent  Departure  fbou  Doc- 
trine Announcei>— iJLw  OF  CASE. — A  final  judgment  of  the  dis- 
trict court  of  appeal  in  a  given  case  (a  hearing  in  the  supreme 
eourt  being  denied)  constitutes  the  law  of  the  ease  on  a  second 
appeal,  notwithstanding  that  subsequent  to  the  time  such  judg- 
ment became  final,  but  prior  to  the  second  appeal,  the  doctrine 
of  the  decision  of  the  district  court  of  appeal  on  the  first  appeal 
is  departed  from  b^  the  supreme  court  in  a  different  case. 

(2]  Mechanios'  Liens  — Work  on  Building  —  Time  op  Cessation-- 
Painting  of  Window-sills  Properly  Overlooked.— The  painting 
of  window-sills  under  the  direction  of  the  architect  to  protect  them 
from  cracking  in  the  sun,  if  trivial  in  amount  and  not  done  on 
the  contract,  nor  b^  the  contractor,  is  properly  overlooked  by  the 
court  in  determining  when  work  on  the  building  ceased. 

rs]  Id. — Equitable  Garnishment  by  Giving  op  Stop  Notice— Monet 
Affected. — The  equitable  garnishment  which  is  occasioned  by  the 
giving  of  a  stop  notice  under  section  1184  of  the  Code  of  Civil 
Procedure  attaches  only  to  such  sum  as  might  be  payable  to  the 
contractor  after  the  extinguishment  of  liens. 

[4]  Appeal — ^Reversal— Recovery  Costs — Service  of  Cost  Bill  on 
COAPPELLANT  UNNECESSARY. — Where  the  remiitiiur  provides  "the 
appellants  to  recover  costs  on  this  appeal,"  it  does  not  allow  one 
appellant  to  recover  costs  from  another  appellant,  but  only  from 
the  respondent,  such  coappellants  not  being  adverse  parties,  not- 
withstanding they  took  separate  appeals  and  the  judgment  of  the 
appellate  court  results  in  the  reduction  of  judgment  as  to  one  and 
an  increased  judgment  against  the  other;  and  in  such  case  it  is 
not  necessary  for  the  former  to  serve  a  copy  of  its  cost  bill  on 
appeal  on  the  latter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refusing  to  strike 
out  a  cost  bill  for  costs  on  a  former  appeal.  W.  A.  Beasly, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ralph  C.  McComish   for  Appellants. 

P.  H.  Bloomino:dale,  James  Walter  Scott  and  James  J, 
Harrington  for  Respondents. 
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KOPORD,  J.,  pro  tern. — Two  appeals  are  involved  here. 
PlaintifGs  appeal  from  the  portion  of  the  judgment  foreclos- 
ing the  mechanics'  liens  of  some  of  their  assignors  and  deny- 
ing relief  for  the  claim  of  Hubbard  &  Carmichaely  one  of 
plaintiffs'  assignors.  Plaintiffs  also  appeal  from  the  order 
of  the  trial  court  refusing  to  strike  out  the  cost  bill  for 
costs  on  a  former  appeal. 

The  present  plaintiffs  are  the  executors  of  the  original 
plaintiff,  now  deceased. 

When  this  case  was  originally  tried  the  judgment  in  favor 
of  the  then  plaintiff  included  the  Hubbard  &  Garmichael 
lien  filed  July  2,  1913.  The  defendants  each  appealed  from 
the  judgment  and  order  denying  a  new  trial.  On  this  ap- 
peal the  judgment  was  modified  in  certain  respects,  includ- 
ing the  disallQwance  of  this  particular  lien  on  account  of  the 
claim  of  lien  having  been  filed  too  late.  (Hubbard  v.  Jurian, 
35  Cal.  App.  757,  [170  Pac.  1093].)  Upon  the  going  down 
of  the  remiiiitur  the  trial  court  entered  judgment  in  ac- 
cordance with  its  directions  upon  the  same  findings  of  fact, 
but  containing  recitals  of  the  appeal  and  decision  on  appeal. 
Thereupon  plaintiffs  moved  for  a  new  trial,  which  was  de- 
nied, and  then  took  this  appeal  from  a  portion  of  the  judg- 
mei^t. 

Appellants,  in  seeking  a  reversal  of  the  judgment,  contend 

(1)  that  the  finding  that  Odell  and  Jurian  were  estopped 
from  claiming  that  the  work  had  been  abandoned  prior  to 
March  10,  1913,  by  reason  of  having  alleged  in  their  answer 
that  the  abandonment  occurred  on  or  about  that  date,  should 
prevail  over  the  finding  that  the  contractor  ceased  from  all 
labor  on  the  building  on  March  1,  1913,  which  it  is  argued 

(2)  is  not  supported  by  the  evidence. 

Appellant  also  urges  (3)  that  Hubbard  &  Garmichael 
Bros.,  having  filed  a  stop  notice  under  section  1184  of  the 
Code  of  Civil  Procedure,  were  entitled  to  be  paid  out  of  the 
money  in  the  hands  of  the  owners  belonging  to  the  con- 
tractor, which  was  found  to  be  $948 ;  and  (4)  that  a  laborer 
or  materialman  may  recover  from  the  surety  of  the  con- 
tractor without  having  perfected  a  lien. 

The  decision  on  the  former  appeal  of  this  case  disposes  of 
most,  if  not  all,  of  the  points,  and,  therefore,  is  the  law  of 
the  case  with  respect  to  the  question  decided  on  that  appeal 
The  doctrine  of  the  decision  on  the  former  appeal  in  this 
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case  on  the  fourth  point  ahove  urged  by  appellants  has  been 
departed  from  by  the  supreme  court,  since  the  judgment 
herein  was  entered  on  the  remittitur,  in  the  later  case  of 
OenercH  Electric  Co,  v.  American  Bonding  Co,,  180  Cal.  765, 
[182  Pac.  444],  notwithstanding  that  a  petition  for  hearing 
in  the  supreme  court  of  the  former  appeal  of  Hubbard  v. 
Jurian,  supra,  was  denied  by  that  court.  [1]  But  our  de- 
cision on  the  former  appeal  must  still  be  conjsidered  to  be 
the  law  as  far  as  this  case  is  concerned.  It  is  a  final  judg- 
ment as  to  that  point,  and  for  all  purposes  of  this  par- 
ticular case  it  remains  established,  whether  it  may  be  after- 
ward thought  to  be  right  or  wrong.  With  respect  to  this 
point  on  appeal  appellants  recognize  that  this  court  is  bound 
by  its  former  decision. 

But  with  respect  to  the  other  three  points  on  appeal  appel- 
lants assert  that  there  is  no  law  of  the  case.  First,  they 
point  out  that  in  the  first  decision  the  word  "estoppel"  is 
not  used,  and  that  therefore  their  first  point  is  still  open 
for  decision.  We  do  not  agree  with  this.  Although  the 
word  ** estoppel"  is  not  used  as  is  claimed,  yet  the  decision 
fully  discusses  this  point,  and  decides  that  the  defendants' 
pleading  as  a  whole  is  of  such  a  nature  that  it  does  not 
estop  them,  and  that  the  finding  as  to  the  date  of  abandon- 
ment stands.    We  quote  from  the  decision  as  follows: 

**It  is  contended  upon  behalf  of  the  respondent  Hubbard 
that  the  claim  of  lien  of  Hubbard  &  Carmichael  which  was 
filed  on  July  2,  1913,  was  within  time  because  it  was  filed 
within  120  days  from  March  10,  1913,  *on  or  about*  which 
date  the  answer  alleged  work  on  the  building  was  aban- 
doned. In  this  behalf  it  is  urged  that  this  date,  by  reason 
of  the  averments  of  the  answer,  was  admitted  by  the  de- 
fendants to  be  the  date  when  work  ceased  upon  the  build- 
ing, and  that  as  a  consequence  the  trial  court  should  have 
accepted  that  date  as  the  time  of  cessation  of  labor  despite 
evidence  to  the  contrary,  and  that  the  finding  of  the  trial 
court  that  work  ceased  upon  the  building  on  March  1,  1913, 
was,  in  so  far  as  the  Hubbard  &  Carmichael  claim  was  con- 
cemed,  unauthorized,  and  cannot,  therefore,  be  permitted 
to  prevail  over  the  admitted  fact. 

''In  support  of  this  contention  we  are  cited  to  the  familiar 
rule  that  an  admission  made  in  the  pleading  is  binding  on 
the  party  making  it;  that  a  fact  admitted  by  the  pleadings 
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of  an  opponent  need  not  be  proved;  and  that  any  evidence 
introduced  contrary  to  such  admission  must  be  disregarded 
by  the  trial  court  when  making  its  finding.  In  our  opinion 
this  rule  has  no  application  to  the  situation  presented  by 
the  pleadings  in  the  present  case.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  his  assignor,  Hubbard  & 
Carmichael,  had  filed  their  claim  of  lien  within  the  statutory 
time  after  constructive  completion  of  the  building.  (Bloom's 
Law  of  Mechanics,  Supp.,  p.  258.)  The  answer  of  the  de- 
fendants squarely  and  suflBciently  denied  the  allegation  of 
the  complaint  that  the  building  was  completed  on  June  20, 
1913.  This  denial  made  it  incumbent  upon  the  plaintiif  to 
proflfer  proof  showing  that  the  claim  of  lien  had  been  filed 
within  time.  Moreover  the  phrase  *on  or  about  March  10th,* 
as  used  in  the  answer,  is  indefinite  and  uncertain,  and  might, 
therefore,  consistently  mean  several  days  before  or  after 
that  date,  and,  inasmuch  as  the  exact  date  of  the  comple- 
tion of  the  building  or  the  cessation  of  work  thereon  was  a 
material  fact  to  be  determined  by  the  court  below  as  a 
foundation  for  the  allowance  or  rejection  of  the  claims  of 
lien,  it  cannot  be  said  that  the  allegation  in  question  was 
such  a  definite  admission  of  fact  as  would  preclude  the  neces- 
sity for  the  taking  of  evidence  or  the  making  a  finding 
thereon. 

"The  finding  of  the  trial  court  that  work  on  the  building 
ceased  on  March  1,  1913,  and  that  such  cessation  continued 
for  more  than  a  period  of  thirty  days,  being  sufficiently 
supported  by  evidence,  it  follows  that  the  Hubbard  &  Car- 
michael lien,  which  was  filed  July  2,  1913  (123  days  after 
March  1,  1913),  was  just  three  days  too  late,  and  therefore 
should  not  have  been  allowed." 

It  is  thus  stated  in  the  decision  that  the  finding  of  the 
date  of  cessation  of  labor  is  sufficiently  supported  by  the 
evidence.  [2]  Appellants  contend  that  as  they  were  re- 
spondents on  that  appeal  they  could  not  attack  that  finding 
at  that  time;  but  that  being  appellants  now,  they  may  do 
so.  However  this  may  be,  we  are  still  of  the  opinion  that 
the  evidence  is  sufficient  to  support  the  finding  that  the  con- 
tractor ceased  from  all  labor  upon  the  contracts  on  March  1, 
1913.  The  work  done  on  March  4,  1913,  was  painting  win- 
dow panels  under  direction  of  the  architect  to  protect  them 
from  cracking  in  the  sun,  and  was  trivial  in  amount.    It 
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was  properly  overlooked  by  the  trial  court,  not  so  mueh 
because  it  was  trivial,  but  because  it  was  not  done  on  the 
contract,  nor  by  the  contractor.  This  amount  of  painting 
should  be  compared  with  any  steps  taken  by  the  owner  look- 
ing to  the  protection  of  his  property  from  deterioration,  as 
distinguished  from  improving  it  constructively  by  either  the 
contractor,  or  owner,  or  going  ahead  in  any  manner  with 
the  contemplated  work. 

[3]  Appellants  contend  that  the  third  point,  touching  the 
stop  notice,  was  discussed  in  the  former  decision  only  with 
respect  to  the  premature  payment  made  to  the  contractor; 
that  this  court  can  now  decide  that  this  stop  notice  should 
be  given  effect,  operating  not  upon  the  premature  payment 
of  $1,315,  but  on  the  money  remaining  in  the  hands  of  the 
o^vners  and  due  the  contractor  at  the  time  of  the  service  of 
the  withhold  notice.  Appellants  state  that  the  trial  court 
found  this  amount  to  be  $948.  There  is  no  finding  to  this 
effect  directly,  but  it  is  arrived  at  by  computation.  The 
contract  prices  were  $5,260  and  $3,600,  which,  together  with 
extras,  make  a  total  of  $9,222.  The  owners  paid  installmentq 
of  $900,  $1,315,  and  a  further  sum  of  $1,315,  together  with 
the  sum  of  $4,744.59,  to  complete  the  work  after  abandon- 
ment, making  a  total  of  $8,274.59  cost  to  the  owner  without 
paying  liens.  The  difference  between  this  cost  and  the  con- 
tract price,  with  extras,  is  $948,  ignoring  cents. 

Is  this  amount  available  to  plaintiffs  under  the  stop  no- 
tice, in  face  of  the  fact  that  there  are  valid  liens  greatly 
in  excess  of  this  sum?  The  judgment  distributes  this  sum 
proportionately  among  the  several  valid  lien  claimants, 
and  also  gives  them  judgment  against  the  sureties  on  the 
statutory  bond  filed  by  defendant  Maryland  Casualty  Com- 
pany. Therefore,  while  the  amount  of  $948  was  due  the 
contractor  under  the  terms  of  his  contract,  in  one  sense,  it 
is  not  in  another.  He  will  never  receive  it  and  is  not  en- 
titled to  it.     (Code  Civ.  Proc,  sec.  1193.) 

It  was  said  in  Hughes  Bros,  v.  Hoover,  3  Cal.  App.  145, 
[84  Pac.  681]:  **The  contention  of  appellant  that  it  was 
entitled  to  a  personal  judgment  against  the  owner  growing 
out  of  the  notice  to  withhold  money  is  not  tenable.  The 
equitable  garnishment  which  is  said  to  be  occasioned  by  such 
notice,  attaches  only  to  such  sums  as  might  be  payable  to 
the  contractor  after  the  extinguishment  of  liens,  for  until 
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such  liens  are  extinguished  no  sum  is  payable  from  the  owner 
to  the  contractor.'* 

Plaintiffs  by  reason  of  the  stop  notice,  therefore,  were  not 
entitled  to  judgment  against  the  owner,  nor  to  be  paid  out 
of  this  fund  to  the  exclusion  in  whole  or  in  part  of  the  valid 
lien  claimants^  This  disposes  of  all  the  points  of  the  appel- 
lants on  the  appeal  from  the  judgment. 

[4]  The  appeal  from  the  order  of  the  trial  court  refus- 
ing to  strike  out  the  cost  bill  on  appeal  is  based  on  the  fact 
that  the  defendants  Jurian  and  Odell  did  not  serve  the  cost 
bill  on  the  defendant  Maryland  Casualty  Company  as  well 
as  upon  plaintiffs.  The  two  defendants  were  appellants 
there,  having  taken  separate  appeab,  and  plaintiffs'  prede- 
cessor was  the  respondent.  The  remittitur  provided  "the 
appellants  to  recover  costs  on  this  appeal."  It  is  claimed 
that  inasmuch  as  the  modification  of  the  judgment  resulted 
in  a  reduction  of  the  judgment  against  appellants  Odell  and 
Jurian,  and  an  increased  judgment  against  appellant  Mary- 
land  Casualty  Company,  that  said  last-named  appellant  was 
in  fact  an  "adverse  party"  to  its  coappellants,  Odell  and 
Jurian,  as  that  term  is  used  in  Code  of  Civil  Procedure, 
section  1033.  The  remittitur  did  not  allow  one  appellant  to 
recover  costs  from  the  other,  but  only  from  the  respondent 
(appellants  here).  The  appellants  filing  the  cost  bill  did 
not  ask  for  judgment  for  costs  against  their  coappellant. 
We  must  hold,  therefore,  that  those  appellants  were  not  ad- 
verse parties  to  each  other;  that  it  was  not  necessary  that 
the  cost  bill  be  served  on  the  Maryland  Casualty  Company; 
and  that  the  trial  court  properly  refused  to  strike  it  out  on 
that  ground. 

The  judgment  and  order  appealed  from  are  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  15,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Leu- 
non,  J.,  who  were  absent. 
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[Civ.   No.  3355.    First   Appellate  District,  Division  Two. — ^BCay  19, 

1920.] 

W.    J,    HTNES,    as    Administrator,    etc.,    Respondent,    v. 
PEGGY  WHITE,  Appellant. 

[1]  Trials — Unimpeaghed  Evidbncb — Disregard  by  Court. — A  court 
maj  not  arbitrarily  disregard  the  nnimpeached  evidence  of  a  single 
witness. 

[2]  Gifts— Bedelivxrt  of  Property  to  Donor — E?ffeot  of. — Where, 
in  the  delivery  of  property  from  one  person  to  another,  all  the 
elements  of  a  gift  inter  vivos  are  present,  the  act  of  the  donee  in 
immediately  giving  absolute  possession  of  the  property  to  the  donor 
docs  not  militate  against  the  gift. 

[3]  Id. — Essentials  of  Valid  Gift. — The  three  requisites  of  a  valid 
gift  are,  first,  an  intention  on  the  part  of  the  donor  to  make  it; 
second,  a  delivery  to  the  donee  of  the  thing  given;  and,  third, 
acceptance  by  the  donee  of  the  thing  given. 

[4]  Id. — ^Reversion  to  Donor  upon  Death  of  Donee — ^Valid  Condi- 
tion.— ^A  gift,  coupled  with  the  condition  that  upon  the  death  of 
the  donee  the  property  shall  revert  to  the  donor,  is  valid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Monroe,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  E.  Bergman  for  Appellant. 

Cullinan  &  Hickey  for  Respondent. 

BRITTAIN,  J.— The  respondent,  as  the  administrator  of 
the  estate  of  Alexander  Hay,  deceased,  sued  the  appellant 
to  recover  certain  bonds,  or  their  value.  In  a  second  count 
the  plaintiff  sought  to  recover  $500  with  interest  claimed  to 
have  been  loaned  by  Hay  to  the  defendant.  The  defendant 
denied  the  allegations  of  ownership  of  the  bonds  by  the 
estate,  and  alleged  affirmatively  that  Hay  had  canceled  the 

2.  Retention  or  resumption  of  possession  by  donor  as  affecting  gift, 
note,  32  L.  B.  A.  (N.  8.)  219. 

Transfer  of  key  to  receptacle  as  delivery  of  possession  sustaining 
gift  of  contents,  note,  40  L.  B.  A.   (N.  S.)  901. 
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note  given  by  her  to  evidence  the  five  hundred  dollar  loan. 
The  case  was  tried  without  a  jury.  The  trial  court  found 
that  the  defendant  was  not  entitled  to  certain  of  the  bonds 
claimed  to  have  been  given  her  May  31,  1913,  because  it 
was  further  found  that  they  were  intrusted  to  her  without 
the  intent  on  the  part  of  Hay  to  make  a  gift.  It  was  found 
that  other  securities  claimed  to  have  been  given  to  the  de- 
fendant in  January,  1914,  were  given  her,  and  also  that  Hay 
forgave  her  the  five  hundred  dollar  debt.  It  further  found 
that  the  bonds  found  to  belong  to  the  estate  had  been  sold 
by  the  defendant  and  that  their  value  was  $5,874.50,  for 
which  amount  judgment  was  rendered  against  her.  A  mo- 
tion for  new  trial  was  denied,  and  it  is  claimed  that  the 
court  erred  therein  as  also  in  certain  proceedings  during  the 
trial  concerning  the  tender  of  the  oral  evidence  of  the  de- 
fendant to  explain  her  evidence  given  on  her  deposition  on 
which  alone  the  plaintiff  rested  his  case.  It  is  claimed  the 
evidence  does  not  support  the  findings,  and  because  this  court 
has  reached  that  conclusion,  it  is  unnecessary  to  consider  the 
new  trial  ruling  or  the  tender  of  the  defendant's  oral  tes- 
timony. 

The  only  evidence  introduced  on  behalf  of  the  plaintiff 
was  the  deposition  of  the  defendant  taken  at  the  instance  of 
the  plaintiff.  On  the  part  of  the  defendant  there  was  evi- 
dence introduced  strongly  tending  to  support  the  evidence 
given  by  her  at  the  taking  of  the  deposition.  Reduced  to 
narrative  form,  the  evidence  concerning  the  claimed  gift  was 
that  Alexander  Hay  at  the  time  of  the  gift  was  about  seventy 
years  old.  He  was  divorced  many  years  before.  His  former 
wife  had  remarried  twice,  and  at  the  time  of  the  gift  was 
living  with  her  sister.  After  the  divorce  Hay  took  up  his 
home  with  another  sister,  who  was  not  living  at  the  time  of 
the  gift,  and  the  defendant  and  her  brother  were  the  chil- 
dren of  that  sister  of  the  divorced  wife.  Hay  was  fond  of 
the  children,  particularly  of  the  defendant,  and  frequently 
assured  her  mother  that  in  the  event  of  her  death,  he  would 
take  care  of  his  niece.  She  grew  to  young  womanhood  and 
married  Douglas  White,  who  at  the  time  of  the  trial  was  gen- 
eral industrial  agent  of  the  Salt  Lake  Railroad.  His  business 
required  him  to  travel  a  great  deal,  and  apparently  his  wife 
at  times  traveled  with  him.  There  was  no  intimacy  between 
the  defendant  and  her  two  aunts.    After  the  marriage  of 
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the  defendant,  who  lived  in  Southern  California  with  her 
husband,  Hay  visited  their  home  on  one  or  two  occasions, 
and  when  they  were  in  San  Francisco,  they  visited  him. 
He  was  an  employee  of  the  custom  service  in  San  Francisco, 
earning  from  $125  to  $150  a  month.  He  had  no  one  de- 
pendent upon  him  and  no  near  relatives.  In  1913  Douglas 
White,  who  was  in  San  Francisco,  met  Hay,  who  requested 
him  to  telegraph  for  his  wife  to  come  to  San  Francisco.  On 
White  telling  him  he  was  returning  to  Los  Angeles  that 
evening,  and  would  send  her  up.  Hay  said,  ''Well,  send  her 
up  just  as  quick  as  you  can,  because  I  wish  to  make  ar- 
rangement regarding  what  little  property  I  have." 

In  response  to  this  request  of  Hay,  Mrs.  White  came  to 
San  Francisco,  where  she  met  Hay,  and  according  to  her 
evidence  he  asked  her  to  go  with  him  to  the  safe  deposit 
vaults  of  the  Union  Trust  Company,  saying  he  had  some- 
thing to  give  her.  Prior  to  that  time  he  had  kept  a  box  in 
these  vaults  for  his  own  use.  Before  the  visit  of  Mrs.  White 
he  had  rented  a  second  box,  which  he  took  in  her  name,  but 
for  which  she  paid  the  rental.  On  receiving  the  box,  he  di- 
rected her  to  take  it  into  one  of  the  customer's  rooms  to 
which  he  also  took  his  own  deposit  box.  Taking  from  it  the 
bonds  found  by  the  court  not  to  have  been  given  her,  he 
said,  "I  want  you  to  have  these.'*  She  was  asked  if  he  did 
not  say,  "You  are  to  have  these  bonds  after  my  death,  or 
something  lilce  that."  To  this  she  responded,  "He  said, 
*I  give  them  to  you  now — ^they  are  yours.  They  belong  to 
you.'  "  She  was  asked  if  he  did  not  say,  "I  will  use  the 
income  of  these  bonds  and  stocks  during  my  lifetime  and 
you  can  have  them  after  my  death,"  to  which  she  responded, 
"No,  but  in  the  conversation  he  said,  'I  am  going  to  take 

you  over  to-morrow  to  see  Mr.  of  Sutro's,  a  brokerage 

firm,  and  introduce  you,  so  he  will  know  you  and  you  will 
know  him,  and  you  can  collect  the  money  on  the  coupons.'  " 
She  put  the  securities  in  her  box  and  they  went  to  the  desk 
where  she  signed  an  order  making  Hay  her  deputy  to  visit 
her  box  and  gave  to  him  one  of  the  two  keys  delivered  to 
her.  This  arrangement  was  made  pursuant  to  a  conversa- 
tion which  she  stated  was  after  the  gift  of  the  securities  and 
manual  delivery  of  them.  She  testified  that  he  remarked, 
"You  and  Douglas  are  travelincr  around  so  much — suppose 
you  get  in  a  wreck  or  something — then  this  box  would  be 
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closed  to  me,  and,  of  course,  I  don't  intend  to  give  this  to 
your  heirs.  I  am  giving  it  to  you."  The  understanding 
of  both  parties  at  the  time  was  that  the  reference  to  her 
heirs  was  to  her  two  aunts,  one  of  whom  was  Hay's  former 
wife.  The  evidence  introduced  on  behalf  of  the  defendant 
was  that  of  a  number  of  people  who  knew  Hay  and  to  whom 
he  had  stated  after  this  transaction  that  he  had  given  his 
property  to  Mrs.  White.  Mrs.  White  also  testified  that  she 
had  borrowed  $500  from  Hay  and  had  given  her  note  for  it; 
also  that  he  had  redelivered  the  note  to  her  and  told  her 
she  need  not  repay  that  $500,  and  directed  her  to  cancel  the 
note.  Some  time  in  1914,  she  testified,  she  met  Hay  and 
they  again  went  to  the  safe  deposit  vaults,  when  he  gave 
her  another  bond  which  she  placed  with  those  given  her 
first.  The  day  following  the  first  transaction  at  the  safe 
deposit  vaults,  Hay  did  introduce  her  to  a  young  man  in 
the  banking  house  of  Sutro  &  Co.,  and  a  day  or  two  later 
he  took  her  back  to  the  safe  deposit  vaults  to  assure  himself 
that  she  knew  how  to  open  the  box.  Prior  to  his  death  she 
cut  the  coupons  from  the  bonds,  giving  them  to  Hay  to  col- 
lect, and,  she  testified,  he  paid  her  the  interest  collected. 

From  this  evidence  the  trial  court  made  the  finding  that 
Hay  had  no  intention  of  giving  the  first  bonds  to  the  defend- 
ant because  of  the  arrangement  by  which  he  was  appointed 
her  deputy  to  go  into  the  box  for  the  avowed  purpose  of 
preventing  the  bonds  being  taken  by  her  two  aunts  in  the 
event  her  death  should  occur  before  his  own.  The  same 
conditions  surrounded  the  gift  of  the  bond  in  1914,  and  he 
had  the  same  right  of  access  to  it  as  he  had  to  the  first 
bonds,  yet  the  trial  court  believed  the  evidence  of  Mrs.  White 
in  regard  to  that  gift  as  he  believed  her  evidence  in  regard 
to  the  gift  of  the  five  hundred  dollar  note.  To  reach  this 
conclusion,  he  must  have  rejected  her  positive  statement  that 
the  conversation  which  led  to  her  appointing  Hay  her  deputy 
took  place  after  the  gift,  although  in  close  connection  with 
it.  The  only  evidence  bearing  on  the  intention  of  Hay  to 
make  the  first  gift  was  that  of  Mrs.  White.  [1]  A  court 
may  not  arbitrarily  disregard  the  unimpeached  evidence  of 
a  single  witness.  [2]  If  her  statement  was  true,  all  the 
elements  of  a  gift  inter  vivos  were  present,  and  if  the  gift 
was  made,  even  though  the  donor  was  immediately  given 
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absolute    possession   of   the   property,   it   did  not   militate 
against  the  gift 

[3]  The  cases  are  uniform  regarding  the  three  requi- 
sites of  a  valid  gift:  First,  an  intention  on  the  part  of  the 
donor  to  make  it.  {KnigJtt  v.  Tripp,  121  Cal.  674,  [54  Pac. 
267];  Fcmning  v.  Oreen,  156  Cal.  279,  [104  Pac.  308]; 
Beaumani  v.  Beaumont,  152  Fed.  55,  [81  C.  C.  A.  251]; 
Ruiz  V.  Dow,  113  Cal.  490,  [45  Pac.  867] ;  Stewart  v.  WJiitte- 
more,  3  Cal.  App.  213,  [84  Pac.  841].)  Second,  a  delivery 
to  the  donee  of  the  thing  given.  (Civ.  Code,  sec.  1147; 
Beaumont  v.  Beaumont,  supra;  Beebe  v.  Coffin,  153  Cal. 
174,  [94  Pac.  766];  Knight  v.  Tripp,  supra;  Hart  v. 
Ketchum,  121  Cal.  426,  [53  Pac.  931];  Beaver  v.  Beaver, 
117  N.  T.  421,  [15  Am.  St.  Rep.  521,  6  L.  R.  A.  403,  22 
N.  E.  940].)  Third,  acceptance  by  the  donee  of  the  thing 
given.  {Beaumont  v.  Beaumont,  supra;  Holmes  v.  McDon- 
aid,  119  Mich.  563,  [75  Am.  St.  Rep.  430,  78  N/W.  647]; 
Beaver  v.  Beaver,  supra;  Frazier  v.  Perkins,  62  N.  H.  69.) 
The  declarations  of  the  donor  both  before  and  after  the  gift 
tended  to  show  an  intention  on  his  part  to  make  an  absolute 
and  unconditional  gift.  {Estate  of  Ball,  154  Cal.  527,  [98 
Pac.  269] ;  Euiz  v.  Dow,  supra;  Stewart  v.  Whittem^^re, 
supra;  Thornton  on  Qif ts  and  Advancements,  sec.  222  et  seq. ; 
Garrison  v.  Union  Trust  Co.,  164  Mich.  345,  [32  L.  R.  A. 
(N.  S.)  219,  129  N.  W.  691] ;  Waite  v.  Grubbe,  43  Or.  406, 
[99  Am.  St.  Rep.  764,  73  Pac.  206] ;  Reese  v.  Philadelphia 
Trust  etc.  Co.,  218  Pa.  St.  150,  [120  Am.  St.  Rep.  880,  67 
Atl.  124].)  Where  delivery  of  the  property  has  once  been 
made  and  possession  transferred,  the  gift  is  irrevocable,  and 
is  not  affected  by  the  fact  that  the  donor  immediately 
thereafter  comes  in  physical  possession  and  control  of  the 
property  without  any  retransfer  of  the  ownership  by  the 
donee.  {Beaumont  v.  Beaumont,  152  Fed.  55,  [81  C.  C.  A. 
251].)  In  this  case,  as  in  that,  it  is  contended  that  the  re- 
tention of  the  key  of  the  safe  deposit  box  by  the  donor  with 
the  right  to  resort  to  it,  in  that  case  for  the  purpose  of 
getting  the  coupons,  was  such  a  retention  of  control  and  pos- 
session as  would  enable  him  to  carry  the  bonds  away  and  was, 
therefore,  inconsistent  with  the  idea  of  a  gift  of  the  same. 
But  the  donee  had  the  same  possession  and  the  same  power 
of  takinj^  away  the  subject  matter  of  the  gift,  and  not  only  so, 
but  she  had  the  rightful  power  to  do  so  as  well  as  the  physical 
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opportunity.  The  cases  are  practically  uniform  in  support 
of  this  rule  of  law.  (Reese  v.  Philadelphia  Trust  etc., 
supra;  Calkins  v.  Equitable  etc.  Co.,  126  Cal.  531,  [59  Pac. 
30] ;  Stewart  v.  Whittemore,  supra;  Pink  v.  Church,  60 
Hun,  580,  14  N.  Y.  Supp.  337;  Martin  v.  Martin,  170  111. 
18,  [48  N.  E.  694] ;  Garrison  v.  Union  Trust,  supra:  Gil- 
kinson  v.  Third  Ave.  R.  Co.,  44  App.  Div.  472,  [63  N.  T. 
Supp.  792] ;  Waite  v.  Grubbe,  supra;  Marstan  v,  Marston, 
64  N.  H.  146,  [5  Atl.  713] ;  Blanchard  v.  Sheldon,  43  Vt. 
512;  Riegel  v.  Woolcy,  81  Pa.  St.  227.) 

On  the  part  of  the  respondent  it  is  argued  that  the  inten- 
tion to  enable  the  donor  to  repossess  himself  of  the  bonds 
upon  the  death  of  the  donee  was  inconsistent  with  a  gift 
to  her.  The  court  cannot  accept  this  view  of  the  case  for 
two  reasons.  [4]  In  the  first  place,  the  gift  would  have 
been  a  valid  one  if  coupled  with  a  condition  that  upon  the 
death  of  the  donee,  the  property  should  revert  to  him;  and, 
secondly,  in  this  case  the  trial  court  was  bound,  as  is  this 
court,  by  the  positive  and  uncontradicted  evidence  of  the 
only  witness  to  the  matter  that  the  arrangements  for  the 
donor  to  repossess  himself  of  the  property  in  the  event  of 
the  death  of  the  donee  before  his  own  was  made  after  the 
gift  had  been  completed.  Neither  this  court  nor  the  trial 
court  could  reach  a  determination  that  the  first  gift  was  in- 
valid because,  if  the  donee  had  died  first,  the  donor  might 
not  have  been  able  to  establish  his  right  to  the  bonds.  The 
only  evidence  in  the  case  fails  to  support  the  finding  of  the 
trial  court  against  the  existence  of  an  intent  on  the  part  of 
the  donor  to  make  the  gift. 

The  judgment  is  reversed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  17,  1920,  a  majority  of  the 
Justices  not  having  assented  to  the  granting  thereof. 
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[Civ.  No.  2684.     Second  Appellate  District,  Division  Two.— May  19, 

1920.] 

EDWARD  FRANK  BOWDEN,  a  Minor,  etc.,  Respondent, 
V.  L.  J.  HERBERGER  et  al.,  Appellants. 

[1]  Animals — Attack  by  Dog — Action  fob  Damages — Oonplictino 
Evidence — Finding — Appeal. — Wbere,  as  in  this  action  to  recover 
for  injuries  caused  by  the  attack  of  a  dog  belonging  to  the  de- 
fendants, in  which  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  dog  was  vicious  and  that  the  defendants 
were  aware  of  its  viciousness,  the  appellate  court  will  not  disturb 
the  verdict,  notwithstanding  there  was  a  conflict  in  the  testimony 
on  the  question. 

[2]  Id. — ^Pboof  Bequibed — Ignobanob  b\  Plaintiff  of  Chabacteb  of 
Dog — Instbuctions. — In  such  an  action,  a  requested  instruction 
"that  the  plaintiff's  evidence  must  be  sufficient  to  sustain  the  alle- 
gations of  the  complaint  as  to  the  vicious  character  of  the  dog  and 
the  defendants'  knowledge  thereof,  and  the  plaintiff's  ignorance 
thereof,"  is  properly  modified  by  striking  therefrom  the  words  "and 
the  plaintiff's  ignorance  thereof."  The  owner  of  an  animal,  not 
naturally  vicious,  is  liable  for  injury  done  by  the  animal  if  it  was 
in  fact  vicious  and  the  owner  had  knowledge  of  that  fact. 

£8]  Id. — Mischievous  Pbopensitt  of  Dog — Instbuctions. — In  such  an 
action,  the  use  of  the  word  "mischievous"  in  an  instruction,  given 
at  the  request  of  the  plaintiff,  that  "before  the  plaintiff  can  re- 
cover you  must  find  from  the  evidence,  first,  that  the  dogs  before 
the  biting,  or  alleged  biting  of  the  plaintiff  complained  of.  were 
of  a  vicious,  miscMevotu  propensity,  and  accustomed  to  biting 
mankind.  Second,  that  the  defendants  had  knowledge  or  notice 
of  these  characteristics,"  do  not  add  to  or  detract  from  the  efficacy 
of  the  instruction. 

APPEAL  from   a  judgment  of  the   Superior   Court   of 
Los  Angeles  County.     Chas.  Wellborn,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Griffith  Jones,  Warren  L.  Williams  and  Leland  S.  Bower 
tor  Appellants. 

Riddle  &  Cheroske  for  Respondent. 

2.     Necessity  for  knowledge  by  owner  of  viciousness  of  domestic 
animal,  note,  1  Ann.  Cas.  205. 
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WELLER,  J. — ^This  is  an  action  to  recover  for  injuriei 
to  plaintiff,  caused  by  the  attack  of  a  dog  belonging  to  the 
defendants.  A  jury  fixed  the  damages  at  one  thousand  dol- 
lars, and  from  the  judgment  entered  on  the  verdict  defend- 
ants appeal. 

Defendants  were  the  owners  of  two  bulldogs,  and  kept 
them  in  defendants'  back  yard,  which  was  inclosed  with  a 
high  board  fence,  and  from  which  a  gate  opened  into  the 
alley  in  the  rear  of  the  premises.  Plaintiff,  a  minor  six 
years  of  age,  lived  with  his  mother  in  the  same  block,  and 
was  accustomed  to  play  in  the  alley.  On  the  occasion  of 
the  injury,  he  was  in  the  alley  spinning  a  top.  One  of  the 
dogs  had  escaped  from  defendants'  premises  into  the  alley, 
and  Mrs.  Herberger  stood  at  the  open  gate  calling  him. 
Prom  this  point  confusion  reigned.  No  witness  gives  a  dear 
statement  of  what  occurred.  Mrs.  Herberger  testified  that 
as  the  dog  approached  her  the  boy  threw  the  top  at  him, 
provoking  the  assault.  Plaintiff  denied  being  the  aggressor, 
and  stated  that  he  struck  the  dog  with  the  top  after  the 
animal  bit  him.  But  the  result  was  that  the  dog  attacked 
the  boy,  and  inflicted  the  injuries  upon  which  this  action  is 


[1]  Appellants  challenge  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  claiming  a  lack  of  proof  that  the  dog 
was  vicious  and  that  the  defendants  were  aware  of  its 
viciousness.  Witnesses  testified  to  previous  attacks  by  the 
dogs  on  other  persons,  and  that  knowledge  thereof  had 
been  communicated  to  defendants.  While  there  is  a  conflict 
in  the  testimony  on  this  point,  there  is  sufficient  evidence  to 
warrant  the  jury  in  finding  as  it  did;  and  under  the  well- 
established  rule,  this  court  will  not  disturb  the  verdict. 

[2]  The  second  point  urged  by  appellants  is  that  the 
court  erred  in  instructing  the  jury.  Defendants  requested 
the  following  instruction:  *'Tou  are  further  instructed  that 
the  plaintiff's  evidence  must  be  sufficient  to  sustain  the  alle- 
gations of  the  complaint  as  to  the  vicious  character  of  the 
dog  and  the  defendants'  knowledge  thereof,  and  the  plain- 
tiff's ignorance  thereof."  The  court  modified  the  instruc- 
tion by  striking  out  the  words  **and  the  plaintiff's  ignorance 
thereof."  Counsel  cites  the  case  of  Haneman  v.  Western 
Meat  Co,,  8  Cal.  App.  698,  [97  Pac.  695],  as  authority  for 
his  assignment  of  such  action  by  the  court  as  error.     The 
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court  in  that  case  did  hold  that  the  plaintiff  was  required 
to  prove  the  allegations  of  his  complaint  that  the  horse  was 
vicious,  that  the  defendant  knew  of  that  fact,  and  that  plain- 
tiflF  was  ignorant  thereof.  But  that  was  an  action  by  a 
servant  against  his  master;  and,  as  stated  in  the  opinion, 
the  employee  assumes  the  risks  that  are  ordinarily  incident 
to  the  business  in  which  he  is  employed. 

The  general  rule  is  that  the  owner  of  an  animal,  not  nat- 
urally vicious,  is  liable  for  injury  done  by  the  animal  if  it 
was  in  fact  vicious,  and  the  owner  had  knowledge  of  that 
fact.  {Finney  v.  Curtis,  78  Cal.  498,  [21  Pac.  120].)  The 
instruction  as  given  was  in  accord  with  that  rule,  and  the 
court  properly  applied  it. 

The  jury  was  fully  instructed  on  the  question  of  con- 
tributory negligence,  and  it  was  not  limited  in  its  scope  to  a 
child  of  tender  years;  so  that  the  defendants  had  the  ad- 
vantage of  the  instruction  as  though  plaintiflf  had  been  an 
adult  and  in  full  possession  of  his  faculties. 

[8]  At  the  request  of  plaintiff  the  court  gave  the  follow- 
ing  instruction:  ''Before  the  plaintiflf  can  recover  you  must 
find  from  the  evidence,  first,  that  the  dogs  before  the  biting, 
or  alleged  biting  of  the  plaintiflf  complained  of,  were  of  a 
vicious,  mischievous  propensity,  and  accustomed  to  biting 
mankind.  Second,  that  the  defendants  had  knowledge  or 
notice  of  these  characteristics."  Appellants  assert  that  the 
use  of  the  word  ^'mischievous"  imports  a  wholly  erroneous 
conception  into  the  instruction.  In  support  of  their  criti- 
cism counsel  cite  Fries  v.  American  Lead  Pencil  Co,,  141 
Cal.  610,  [75  Pac.  164].  We  cannot  find  therein  any  anal- 
ogy to  the  facts  in  the  instant  case.  The  word  did  not  add 
to  or  detract  from  the  eflScacy  of  the  instruction. 

No  other  points  are  discussed  by  appellants,  and  we 
find  no  error  in  the  record. 

Judgment  aflSrmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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[Civ.   No.    8342.    First  Appellate   District,    IMvislon   One.— May   19, 

1920.] 

THE  SEABOARD  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO,  Refipondent,  v.  LEO  V,  BELDEN  et  aL,  De- 
fendants;  FRED  G.  JONES,  Appellant. 

[1]  Corporations  —  Stockholder's  Liability  —  Action  on  Obiginaii 
Obligation — Renewal  Notes — Efpfct  of. — An  action  against  the 
stockholders  of  a  corporation  to  recover  on  their  stockholder's  lia- 
bility is  properly  brought  upon  the  original  obligation  of  the  cor- 
poration, notwithstanding  the  promissory  notes  evidencing  such 
liability  have  been  canceled  and  renewal  notes  issued,  there  having 
been  no  express  agreement  that  the  renewal  notes  should  eonstitate 
payment  and  such  notes  not  having  been  in  fact  paid. 

[2]  Id. — Indorsement  of  Notes  After  Maturity  —  Liability  of 
Stockholders. — The  rights  and  liabilities  of  a  stockholder  of  a 
corporation  are  not  affected  by  the  fact  that  certain  promissory 
notes  executed  to  the  corporation  are  not  indorsed  by  it  over  to 
and  sold  to  another  until  after  their  maturity. 

[3]  Id. — Nature  of  Stockholder's  Liability — EJffect  of  Guaranty. 
The  liability  of  the  stockholders  of  a  corporation  is  direct  and 
primary,  arising  coincidentally  with  the  debt  of  the  corporation, 
and  is  not  changed  or  affected  by  the  existence  of  a  guaranty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  Orothers, 
Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Rinehart  for  Appellant. 

Chickering  &  Gregory  for  Respondent. 

KOFORD,  J.,  pro  tern. — This  is  an  appeal  by  the  defend- 
ant Jones  from  a  judgment  in  an  action  brought  to  recover 
on  a  stockholder's  liability,  as  a  stockholder  of  the  Luther 
Burbank  Company,  a  corporation.  The  indebtedness  upon 
which  this  judgment  against  appellant  was  rendered  was 

3.  Nature  of  stockholder's  liability  for  debts  of  corporation,  note, 
99  Am.  Dm.  432. 
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evidenced  by  eight  promissory  notes,  as  follows:  Five  notes 
executed  by  the  corporation  to  the  plaintiff  directly,  and 
three  notes  executed  to  the  corporation  by  Joseph  H.  Clark 
and  subsequently  indorsed  over  to  and  sold  to  the  plaintiff 
by  the  corporation. 

Appellant  contends:  First,  that  the  five  corporation  notes 
were  paid  and  extinguished  by  new  notes  given  in  their 
place;  second,  that  the  Clark  notes  were  by  the  corporation 
indorsed  to  the  plaintiff  after  maturity,  and  were  taken  by 
plaintiff  subject  to  defenses,  and  third,  that  plaintiff  had 
received  a  guaranty  of  all  the  liabilities  of  the  corporation, 
and  for  that  reason  cannot  enforce  the  liability  of  the  ap- 
pellant. 

[1]  The  evidence  upon  the  first  point  is  to  the  effect 
that  new  notes  were  given  in  the  place  of  the  five  original 
notes.  The  action  was  upon  the  original  liability  evidenced 
by  these  notes.  The  new  notes  were  renewal  notes.  There 
is  nothing  in  the  evidence  to  support  the  contention  that  the 
original  obligation,  as  evidenced  by  these  five  notes,  T^as  ex- 
tinguished by  the  giving  and  accepting  of  new  notes.  The 
action  was  properly  brought  upon  the  original  obligation, 
even  though  the  original  notes  had  been  surrendered  {Bone- 
stell  V.  Bowie,  128  Cal.  511,  [61  Pac.  78] ;  Clarke  v.  Berlin 
Realty  Co.,  33  Cal.  App.  50,  [164  Pac.  333]),  and  there  being 
no  express  agreement  that  the  renewal  notes  should  consti- 
tute pajnnent,  and  such  notes  not  having  been  in  fact 
paid.  {Comptoir  d'E^compte  v.  Dresbadh,  78  CaL  15,  [20 
Pac.  28].) 

[2]  It  is  not  apparent  how  appellant's  rights  are  in  any 
way  affected  by  the  Clark  notes  being  indorsed  by  the  cor- 
poration to  the  plaintiff  after  maturity.  Such  defenses  as 
might  exist  would  be  in  favor  of  the  original  maker,  Clark. 
If  the  corporation  had  any  defenses,  appellant  neither 
pleaded  nor  offered  to  prove  them  and  has  not  even  sug- 
gested what  they  are,  to  this  time.  But  if  there  were  any 
defenses,  they  would  not  be  available  to  the  corporation  as 
indorser  for  value.  The  indorser's  warranty  would  not  per- 
mit it.     (Civ.  Code,  sec.  3116.) 

[3]  Neither  is  there  any  merit  in  appellant's  third  point 
that  the  guaranty  of  the  liability  of  the  corporation  is  in 
any  sense  a  defense  available  to  appellant  sued  on  stock- 
holder's liability.     The  liability  of  the  stockholders   of  a 
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corporation  is  direct  and  primary,  arising  coincidentally 
with  the  debt  of  the  corporation,  and  is  not  changed  nor 
affected  by  the  existence  of  a  guaranty.  {London  &  8.  F. 
Bank  v.  Parrott,  125  Cal,  472,  [73  Am.  St.  Rep.  64,  58 
Pac.  164];  Eva  v.  Anderson,  166  Cal.  420,  [137  Pac.  16].). 
The  judgment  appealed  from  is  affirmed. 

Waste,  P.  J.y  and  Richards,  J.,  concurred. 


[Civ.   No.   2778.    Second  Appenate  District,   DiTision   Onc^May   19, 

1020.] 

PETER  FERRARIS,  Respondent,  v.  SOUTHERN  PACI- 
FIC COMPANY  (a  Corporation)  et  al..  Appellants. 

[1]  Common  Gabriebs  —  Negliosnt  Tsansportatton  ot  Bananas  — 
Failuee  to  Keep  at  Peopbr  Tempeeatueb — Evidence — Infeb- 
ENCES — Finding. — In  this  action  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  on  account  of  defendants'  negli- 
gence in  transporting  a  car  of  bananas,  the  testimony  of  the  mes- 
senger who  was  in  charge  of  the  car  that  the  same  was  kept  at  a 
proper  temperature  while  en  route,  coupled  with  the  testimony  of 
others  which  tended  to  show  that  the  damage  resulted  from  leav- 
ing the  car  door  open  during  the  night  after  its  arrival  at  the  point 
of  destination,  was  sufficient  to  justify  the  finding  of  the  trial 
court  to  the  effect  that  the  deterioration  of  the  fruit,  which  was 
delivered  to  the  defendants  at  the  point  of  shipment  in  good  con- 
dition, was  due  to  the  failure  of  the  defendants  to  keep  the  same 
under  proper  refrigeration,  and  such  evidence  was  not  overcome 
by  the  inferences  sought  to  be  drawn  from  a  report  as  to  the 
varying  outside  temperatures  along  the  line  of  travel. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Louis  W.  Myers,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.   Gage,   W.   I,   Gilbert  and  Floyd  S.   Sisk  fop 
Appellants. 

Frederick  R.  Levee  and  W.  R.  Law  for  Respondent 
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SHAW,  J. — Action  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  on  account  of  defendants'  negli- 
gence in  transporting  a  car  of  bananas  from  New  Orleans 
to  Los  Angeles.  Judgment  went  for  plaintiff,  from  which 
defendants  appeal,  claiming  the  evidence  is  insufficient  to 
justify  the  finding  of  the  court  to  the  effect  that  the  de- 
terioration of  the  fruit,  delivered  to  defendants  at  New 
Orleans  in  good  condition,  was  due  to  the  failure  of  defend- 
ants to  keep  the  same  under  proper  refrigeration. 

[1]  Testimony  received  on  the  part  of  plaintiff  was  to 
the  effect  that  in  shipping  bananas  in  carload  lots  it  is 
necessary  to  place  them  in  charge  of  a  messenger,  as  was 
done  in  this  instance,  whose  duty  it  is  to  maintain  a 
temperature  inside  the  car  of  fifty-eight  or  sixty  degrees, 
which  is  done  by  the  opening  and  closing  of  plugs  and 
vents,  depending  upon  the  outside  temperature,  which  varies 
along  the  route  of  travel.  The  testimony  also  tends  to 
show  that  the  messenger  in  charge  of  the  car  properly  looked 
after  the  ventilation  thereof,  which  arrived  in  Los  Angeles 
at  8:20  P.  M.,  December  13,  1917,  with  the  fruit  in  good 
condition;  that  the  damage  to  the  bananas  occurred  between 
the  time  of  arrival  on  December  13th  and  8:30  A.  M.,  De- 
cember 14th,  and  was  caused  by  the  fact  that,  due  to  de- 
fendants' negligence,  one  door  of  the  car  had  during  the 
night  been  opened  and  left  in  that  condition,  as  a  result 
of  which  the  fruit  was  badly  chilled  and  spoiled.  As 
against  this  evidence,  which,  if  true,  was  ample  to  justify 
the  finding,  defendants  introduced  a  report  made  by  the 
messenger  in  charge  as  to  the  degrees  of  temperature  through 
which  the  fruit  was  transported  from  New  Orleans  to  Los 
Angeles,  and  which,  it  is  claimed,  shows  the  inaccuracy  of 
his  testimony.  From  this  report  it  appears  that  the  outside 
temperature  along  the  route  of  travel  varied  from  twenty 
degrees  to  sixty-eight  degrees  above  zero,  and  that  the  inside 
temperature,  so  far  as  shown  by  the  report,  was  not  less 
than  fifty-four  degrees  above  zero,  and  the  difference  be- 
tween the  outside  and  inside  temperature,  so  far  as  shown 
by  this  report,  and  in  the  absence  of  a  stove  or  other  means 
of  heating,  varied  from  four  degrees  to  eighteen  degrees; 
for  instance,  at  one  point  when  the  outside  temperature  was 
sixty  degrees,  it  was  sixty-four  degrees  inside,  and  at  an- 
other point,  when  the  outside  temperature  was  thirty-six  de- 

47  C»l.  App.— 36 
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grees,  it  was  fifty-four  degrees  inside.  At  one  point  along 
the  line,  however,  the  outside  temperature  is  shown  to  have 
dropped  to  twenty  degrees,  and  at  another  point  twenty-two 
degrees,  without  any  showing  made  by  the  report  as  to 
the  inside  temperature  at  such  times,  and  hence  appel- 
lants' claim  that  the  inside  temperature  must  have  dropped 
to  forty  decrees  or  less,  which  it  is  conceded  was  so  low 
that  the  fruit  would  have  been  damaged,  and  that  such 
damage  must  be  attributed  to  the  negligence  of  the  mes- 
senger. While  the  argument  is  plausible,  it  omits  from 
consideration  the  length  of  time  during  which  the  low  out- 
side temperature  of  twenty  degrees  at  one  point  and  twenty- 
two  at  another  prevailed,  and  also  ignores  the  degree  of 
heat  generated  inside  the  car  by  reason  of  the  bananas  being 
packed  in  bulk,  the  extent  of  which,  according  to  the  testi- 
mony, depends  upon  the  density  of  the  loading  and  other 
varying  conditions.  It  is  a  well-recognized  fact  that  fruit 
for  a  short  time  will  stand  a  low  degree  of  temperature 
without  damage,  when,  under  a  temperature  several  de- 
grees higher  but  prevailing  for  a  longer  time,  damage  will 
result  from  the  cold.  Hence,  since  the  injury  due  to  the 
low  temperature  would  depend  upon  the  duration  thereof, 
we  cannot  assume  the  direct  testimony  overcome  by  the 
mere  showing  that  en  route  the  car  passed  through  a  zone 
where  the  outside  temperature  was  twenty  or  twenty-two 
degrees  and  therefore  the  temperature  on  the  inside  of  the 
car  dropped  and  continued  at  a  point,  as  a  result  of  which 
the  fruit  was  damaged. 

We  agree  with  the  trial  court  that  the  direct  testimony 
of  the  messenger  in  charge  of  the  car,  and  others,  which 
tends  to  show  that  the  dam.age  resulted  from  leaving  the 
car  door  open  during  the  night  of  December  13th,  after  its 
arrival  in  Los  Angeles,  is  not  overcome  by  the  inferences 
sought  to  be  drawn  from  the  report  as  to  the  varying  out- 
side temperature  along  the  line  of  travel. 

The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  2954.    Second  Appellate  District,  Division  One.— May  19, 

1920.] 

G.  M.  PRATT,  Respondent,  v.  J.  M.  PADGETT,  Appellant. 

[1]  Landlord  and  Tenant — ^Usb  of  Premises  fob  Unlawtul  Pxjb- 
POSE — Damages — Knowledge  op  Landlord — Estoppel. — ^A  lessor 
is  estopped  to  claim  damages  from  the  lessee  due  to  the  fact  that 
the  latter  has  conducted  a  gambling  house  in  a  residence  leased  by 
the  former  to  the  latter,  thereby  injuring  the  reputation  of  the 
honse,  where  the  lease  of  said  premises  was  with  the  intention  of 
both  parties  that  the  same  should  be  so  used. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    "W.  A.  Sloane,  Judge.     Afl&rmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Johnson  for  Appellant. 

H.  V.  Richardson  for  Respondent 

SHAW,  J. — From  a  judgment  for  $265  entered  in  favor 
of  plaintiff,  the  defendant  has  appealed  upon  the  judgmeni- 
roU. 

The  findings,  in  so  far  as  applicable  to  the  cause  of  action 
upon  which  the  judgment  was  rendered,  are  as  follows:  On 
February  28,  1918,  plaintiff  was  the  owner,  entitled  to,  and 
in  possession  of  certain  personal  property  consisting  of 
tables,  pictures,  stools,  cushions,  water  and  wine  glasses, 
cuspidors,  a  quantity  of  assorted  liquors,  one  ice-box,  two 
thousand  chips,  and  a  faro  card-case  and  check-rack,  of 
the  value  of  $265,  all  of  which  defendant  on  said  date 
wrongfully  and  unlawfully  took  possession  of  and  converted 
to  his  own  use.  That  these  findings  fully  support  the 
judgment  rendered  is  not  open  to  the  slightest  question. 
[1]  It  is  true  that,  in  response  to  the  allegations  of  a 
cross-complaint  filed  by  defendant,  wherein  he  sought  a 
judgment  against  plaintiff  for  damages  due  to  the  fact  that 
plaintiff  had  conducted  a   gambling  house  in   a  residence 

1.  Effect  of  landlord's  knowledge  that  tenant  intends  to  use 
premises  for  'purposes  of  gaming,  note,  19  L.  B.  A.  (N.  8.)  662. 
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leased  to  him  by  defendant,  thereby  injuring  the  reputa- 
tion of  the  house,  as  to  which  the  court  found  that  such 
lca«?e  of  said  premises  so  made  by  defendant  to  plaintiff 
was  with  the  intention  of  both  parties  that  the  same  should 
be  so  used,  and  hence,  as  held  by  the  court,  defendant  was 
estopped  from  claiming  damages  by  reason  of  such  use.  In 
other  words,  as  to  defendant  the  court  applied  the  well- 
recognized  rule  that  no  recovery  can  be  had  by  either  party 
to  a  contract  having  for  its  object  the  violation  of  law.  As 
said  in  Dunn  v.  Stegemann^  10  Cal.  App.  38:  "Where  it 
appears  that  a  contract  has  for  its  object  the  violation  of 
law,  the  court  should  sua  sponie  deny  any  relief  to  either 
party, ^' 

The  lease  of  the  hou'^e  for  an  unlawful  purpose,  so  far  as 
shown  by  the  findings,  had  no  connection  with  defendant's 
act  in  wrongfully  converting  plaintiff's  property  to  his  own 
use,  and  which  presumably  he  took  to  reimburse  himself  for 
the  alleged  damage  sustained.  For  aught  that  appears  to 
the  contrary,  the  property  converted  might  have  been  else- 
where than  in  the  building  let  by  defendant  to  plaintiff  and 
which  was  used  for  gambling  purposes.  However  this  may 
be,  there  is  nothing  in  the  findings  which  brings  the  un- 
lawful act  of  defendant  within  the  rule  invoked  by  appel- 
lant. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2049.    Third   Appellate  Di8trict.--May  19,  1920.] 

J.   D.   BAILIFF,   Appellant,   v.   A.   M.   HILDEBBANDT, 

Bespondent. 

[1]  Default— Motion  to  Set  Aside — ^Failure  to  Accompany  With 
Copt  or  Answer. — Where  the  notice  of  motion  to  vacate  and  let 
aside  the  default  of  a  defendant  and  the  judgment  entered  thereon 
against  said  defendant  is  not  accomt  anied  by  the  answer,  or  other 
pleading  proposed  to  be  filed  therein,  as  provided  in  seetion  478 
of  the  Code  of  Civil  Procedure,  and  no  answer,  or  other  pleading, 
is  served  upon  the  plaintiff  or  offered  to  the  clerk  for  filing,  tho 
motion  should  be  denied. 
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[2]  Td.— Appeal— Bill  of  Exceptionb— Pleadings— PwwuicpnoN.— 
Where  the  bill  of  exceptions  on  appeal  from  an  order  granting  a 
motion  to  set  aside  the  default  of  a  defendant  and  the  judgment 
entered  thereon  does  not  show  that  an  answer  was  served  upon  the 
plaintiff  or  offered  to  the  clerk  for  filing,  and  the  certif cate  of  the 
judge  states  that  it  "contains  the  statement  of  all  papers  and  evi- 
denee  used  in  the  above-entitled  matter/'  and  the  stipulation  of 
the  attorneys  is  "that  the  foregoing  bill  of  exceptions  contains  a 
true  and  correct  statement  of  all  the  evidence  introduced  and  of 
all  of  the  proceedings  had  upon  the  hearing  of  the  above-entitled 
motion/'  it  cannot  be  presumed,  in  favor  of  the  order  of  the  trial 
court,  that  an  answer  was  served  or  filed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  granting  a  motion  to  set  aside  a  default  and  the 
judgment  entered  thereon.  Thos.  C.  Denny,  Judge.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hiram  E.  Casey,  L.  B.  Lambert  and  Casey  &  Lambert 
for  Appellant 

W.  F.  Cowan  for  Respondent 

NICOL,  P.  J.,  pro  tern, — This  is  an  appeal  by  plaintiff 
from  an  order  vacating  and  setting  aside  the  default  of 
defendant  and  the  judgment  entered  thereon  against  the 
said  defendant. 

The  motion  to  set  aside  the  default  and  judgment  was  one 
under  section  473  of  the  Code  of  Civil  Procedure  and  in 
substance  was  made  upon  the  ground  of  mistake,  inadver- 
tence, and  excusable  neglect.  The  defendant's  demurrer  to 
the  complaint  was  overruled  by  the  court  on  December  9, 
1918,  and  by  the  order  he  was  given  ten  days  within  which 
to  answer.  On  December  26,  1918,  the  defendant  not  having 
answered  in  compliance  with  the  said  order,  his  default  was 
entered  and  on  the  same  day  judgment  was  duly  entered  for 
the  amount  prayed  for  in  the  complaint,  together  with  costs; 
execution  was  issued  and  levied  upon  moneys  belonging  to 
the  defendant  and  the  judgment  by  virtue  thereof  was  fully 
paid  and  satisfied  on  the  twenty-sixth  day  of  December, 
1918.  On  June  2,  1919,  defendant  filed  his  notice  of  motion 
to  set  aside  the  said  default  and  judgment     The  motion 
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came  on  for  hearing  before  the  court  on  June  16,  1919,  and 
was  on  said  day  by  the  court  granted. 

The  notice  of  motion  stated  that  it  would  "be  made  and 
based  upon  all  the  records,  papers,  and  files  and  proceed- 
ings in  this  action,  and  upon  this  notice  and  the  affidavit 
of  defendant  and  of  W.  F.  Cowan  which  is  served  and  filed 
herewith,  and  upon  such  oral  and  documentary  evidence  as 
may  be  offered  ..."  No  copy  of  any  answer,  or  other 
pleading  proposed  to  be  filed,  accompanied  said  notice  of 
motion.  Section  473  of  the  Code  of  Civil  Procedure,  as 
amended  in  1917  (Stats.  1917,  p.  242),  provides  that  an  ap- 
plication like  the  one  in  the  case  at  bar  "must  be  accom- 
panied with  a  copy  of  the  answer,  or  other  pleading  proposed 
to  be  filed  therein,  otherwise  said  application  shall  not  be 
granted."  The  supreme  court,  in  speaking  of  this  amend- 
ment in  the  case  of  Los  Angeles  County  v.  Leiuis,  179  Cal, 
398,  [177  Pac.  154],  said:  "The  plain  object  of  the  pro- 
vision was  simply  to  require  the  delinquent  party  seeking 
leave  to  contest  on  the  merits,  to  show  his  good  faith  and 
readiness  to  at  once  file  his  answer  in  the  event  that  leave 
is  granted  by  producing  a  copy  of  the  proposed  answer  for 
the  inspection  of  his  adversary  and  the  court.  Substantial 
compliance  with  the  provision  of  course  requires  such  pro- 
duction in  connection  with  the  application  for  relief." 

In  this  case  of  Los  Angeles  County  v.  Levels,  no  copy  of 
the  answer  was  served  with  the  notice  of  motion  to  set  aside 
the  default,  but  the  defendant  two  days  before  the  giving  of 
the  notice  of  motion  offered  his  proposed  answer  for  filing 
and  left  the  same  in  the  custody  of  the  clerk  and  served  the 
same  by  delivery  of  a  copy  on  the  adverse  party.  The  notice 
of  motion  stated  that  this  was  the  answer  that  the  de- 
fendant desired  to  file  and  that  the  motion  would  be  based 
in  part  on  the  same  and  the  aflBdavit  of  the  defendant,  a 
copy  of  which  was  served  with  the  notice  of  motion,  showed 
that  the  answer  that  the  defendant  desired  to  be  filed  was 
the  one  which  the  defendant  had  offered  for  filing  and 
which  had  remained  in  the  custody  of  the  clerk.  The  su- 
preme court  held  that  this  was  a  compliance  with  the  said 
amendment  and  that  "the  provision  of  section  473  of  the 
Code  of  Civil  Procedure,  here  involved,  like  the  remainder 
of  the  section,  must  be  liberally  construed  with  a  view  to 
substantial  justice,  and  we  are  of  the  opinion  that  it  must 
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be  held  that,  in  view  of  the  facts  stated,  the  application 
for  relief  was  'accompanied'  with  a  copy  of  the  answer 
proposed  to  be  filed." 

[1]  In  the  case  at  bar,  as  before  stated,  no  copy  of  any 
answer,  or  other  pleading  proposed  to  be  filed,  accompanied 
defendant's  notice  of  motion,  nor  does  the  record  anywhere 
show  that  any  answer,  or  other  pleading,  was  served  upon 
the  plaintiff  or  offered  to  the  clerk  for  filing.  There  was 
no  compliance  made  by  defendant  with  the  said  provision. 

[2]  The  respondent  argues  that  the  record  or  bill  of 
fxceptions  must  afiirmatively  show  that  no  other  evidence 
was  offered  than  that  stated  in  the  bill  of  exceptions,  and 
that  in  the  absence  of  such  showing  it  will  be  presumed  in 
support  of  the  order  of  the  court  that  an  answer  wad 
filed.  Conceding  that  respondent's  argument  in  this  respect 
is  sound,  nevertheless  we  are  of  the  opinion  that  the  record 
in  this  case  sufficiently  shows  that  no  other  evidence  was 
offered  on  this  motion  than  that  which  is  contained  in 
the  bill  of  exceptions.  The  certificate  of  the  judge  to  the 
bill  of  exceptions  states  that  it  **  contains  the  statement  of 
all  papers  and  evidence  used  in  the  above-entitled  matter'* 
and  the  stipulation  of  the  attorneys  is,  "that  the  foregoing 
bill  of  exceptions  contains  a  true  and  correct  statement  of 
all  the  evidence  introduced  and  of  all  of  the  proceedings  had 
upon  the  hearing  of  the  above-entitled  motion." 

It  follows  that  the  order  appealed  from  should  be  reversed 
and  it  is  so  ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.   S439.    First  Appellate  District,  Division  Two. — ^May  19, 

1920.] 

ARCHIE  G.  WILLIAMS,  Respondent,  v.  A.  R.   G.  BUS 
COMPANY  (a  Corporation),  Appellant. 

[1]  Nboliobnob — Action  fob  Damaobs— Personal  Injuries — ^Verdict 
NOT  Excessive. — In  this  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  when  an  automobile  bus  owned  and  operated 
by  the  defendant,  and  in  which  plaintiff  was  riding  as  a  passenger, 
overturned,  in  view  of  the  injuries  plaintiff  received  and  the  dam- 
age done  to  his  clothes,  the  nervous  shock  suffered  by  him,  the  time 
he  spent  in  the  hospital,  then  in  bed  at  his  home,  and  then  during 
which  he  was  unable  to  resume  his  work  and  the  hospital  and 
doctor's  bills  incurred,  the  amount  of  damages  allowed  was  not  so 
grossly  excessive  aa  to  call  for  the  Interference  of  an  appellate 
tribunal. 

[2]  Id.— Exgessivb  Damages  —  Poweb  of  Appellate  Court. — ^The 
power  of  an  appellate  court  over  excessive  damages  exists  only 
when  the  facts  are  such  that  the  excess  appears  as  a  matter  of  law, 
or  is  such  as  to  suggest  at  first  blush,  passion,  prejudice,  or  cor- 
ruption on  the  part  of  the  jury. 

[3]  Id.— Passion  or  Prejudice — Disregard  of  Instructions — Exces- 
sive Verdict  —  Remedy  —  Procedure. — In  an  action  for  damages 
for  personal  injuries,  if  the  defendant  considers  the  verdict  the 
result  of  passion  or  prejudice,  or  a  disregard  of  the  instructions  of 
the  court,  it  cannot  raise  the  point  for  the  first  time  on  appeal,  but 
must  bring  this  matter  before  the  attention  of  the  trial  court  on  a 
motion  for  a  new  trial. 

[4]  Id. — Pain  and  Supfering  —  Admissibilitt  of  Statements  bt 
Plaintiff.— In  an  action  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  when  an  automobile  bus  owned  and  operated  by 
the  defendant,  in  which  plaintiff  was  riding  as  a  passenger,  over- 
turned, testimony  by  the  wife  and  the  mother  of  plaintiff  as  to 
statements  made  by  him  with  reference  to  the  pain  and  suffering 
which  he  was  undergoing  during  the  period  in  which  he  was  re- 
covering is  properly  admitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

1.  Excessiveness  of  verdicts  in  actions  for  personal  injuries  othep 
than  death,  notes,  16  Ann.  Oaa.  8;  Ann.  Gas.  1913 A,  1361;  Ann.  Oas» 
1915D,  488;  Ann.  Cas.  1916C,  916;  L.  B.  A.  1915F,  30. 
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Duke  Stone  for  Appellant. 
Ralph  E.  Swing  for  Respondent 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  against  it  in  the  sum  of  fifteen  hundred 
dollars,  recovered  by  plaintiff  as  damages  for  personal  in- 
juries. The  plaintiff  was  riding  as  a  passenger  in  an  auto- 
mobile bus  owned  and  operated  by  the  defendant  between 
Ontario  and  Riverside,  California,  when  the  automobile 
overturned. 

[1]  The  first  point  raised  by  the  defendant  is  that  the 
damages  are  excessive.  The  testimony  shows  that  the  plain- 
tiff received  a  cut  about  an  inch  deep  in  the  hip,  which 
required  a  closure  of  the  wound  with  stitches;  that  his  back 
was  wrenched  and  strained;  that  his  leg  and  arm  were 
bruised,  and  that  his  body  was  rendered  stiff  and  sore, 
and  his  nervous  system  shocked  by  reason  of  hia  experience ; 
that  at  the  time  of  the  trial  he  was  still  suffering  from  this 
nervous  shock  which  made  him  constantly  apprehensive  in 
the  performance  of  his  work  of  driving  an  automobile.  He 
spent  nine  days  in  a  hospital,  and  was  confined  to  his  bed 
at  his  home  for  two  weeks  additional.  He  was  unable  to 
resume  his  work  for  six  weeks,  and  his  clothing,  including 
an  overcoat  and  suit,  were  ruined.  He  also  incurred 
hospital  and  doctors*  bills.  Under  such  circumstances, 
we  think  the  verdict  of  fifteen  hundred  dollars  is  not  so 
grrxssly  excessive  as  to  call  for  the  interference  of  an  appel- 
late tribunal.  [2]  It  has  been  repeatedly  held  in  this 
state  that  the  power  of  an  appellate  court  over  excessive 
damages  exists  only  when  the  facts  are  such  that  the  excess 
appears  as  a  matter  of  law,  or  is  such  as  to  suggest  at  first 
blush,  passion,  prejudice,  or  corruption  on  the  part  of  the 
jury.  {Bond  v.  United  Railroads,  159  Cal.  270,  [Ann.  Cas. 
1912C,  50,  48  L.  R.  A.  (N.  S.)  687,  113  Pac.  366] ;  Hale 
V.  San  Bernardino  etc,  Co.,  156  Cal.  716,  [106  Pac.  83] ; 
Wkeaion  v.  North  Beach  etc.  Co.,  36  Cal.  591;  Varcoe  v. 
Lee,  180  Cal.  338,  [181  Pac.  223].) 

In  the  case  of  Bond  v.  United  Railroads,  supra,  it  is  said : 
**The  trial  court  should  be  vigilant  to  set  aside  verdicts 
where  there  is  reason  to  believe  this  has  been  done,  or  that 
passion,  prejudice,  or  sympathy  has  influenced  the  jury  to 
give  more  than  the  facts  reasonably   warrant.     We  have 
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cause  to  fear  that  the  trial  courts  sometimes  act  on  the 
theory  that  they  can  shift  the  responsibility  in  this  matter 
to  the  appellate  court,  and  that  an  excessive  verdict  can 
be  corrected  on  appeal.  This  is  a  mistake.  Our  power  over 
excessive  damages  exists  only  when  the  facts  are  such  that 
the  excess  appears  as  a  matter  of  law,  or  is  such  as  to 
suggest  at  first  blush,  passion,  prejudice,  or  corruption  on 
the  part  of  the  jury.  (Citing  cases.)  Practically,  the  trial 
court  must  bear  the  whole  responsibility  in  every  case." 

[3]  Furthermore,  it  appears  that  the  appellant  made  no 
motion  for  a  new  trial.  If  it  considered  the  verdict  the 
result  of  passion  or  prejudice,  or  a  disregard  of  the  in- 
structions of  the  trial  court,  its  remedy  lay  first  in  a 
motion  for  a  new  trial  addressed  to  the  trial  court.  It 
is  said  in  the  case  of  Chiarini  v.  Rochon,  1  CaL  Unrep. 
540,  that  if  this  matter  is  not  brought  before  the  attention 
of  the  trial  court  in  a  motion  for  new  trial,  it  is  too  late  to 
raise  the  point  for  the  first  time  on  appeal.  It  is  stated  in 
Bond  V.  United  Railroads,  supra:  ''If  a  motion  for  a  new 
trial  on  this  ground  is  properly  and  regularly  interposed, 
that  court  would  have  power  to  reduce  or  set  aside  the  ver- 
dict. In  the  absence  of  such  motion,  it  should  have  granted 
the  plaintiff's  motion  to  render  judgment  for  four  thousand 
five  hundred  dollars,  unless  the  amount  was  so  obviously  the 
result  of  passion,  prejudice,  or  a  disregard  of  the  instruc- 
tions as  to  justify  the  court  in  ordering  a  new  trial  of  ;ts 
own  motion.  As  it  did  not  do  so,  it  is  to  be  presumed  that 
titer e  wa^  no  cause  for  such  action.^* 

[4]  Appellant  also  complains  of  the  admission  of  testi- 
mony by  the  wife  and  mother  of  plaintiff  as  to  statements 
made  by  him  with  reference  to  the  pain  and  suffering  which 
he  was  undergoing  during  the  period  in  which  he  was  re- 
covering. This  testimony  was  properly  admitted  under  a 
well-recognized  rule  of  evidence.  (1  Greenleaf  on  Evidence, 
16th  ed.,  sec.  162a  et  seq.,  p.  254;  Green  v.  Pacific  Lumber 
Co.,  130  Cal.  435,  [62  Pac.  747] ;  Evarts  v.  Santa  Barbara 
etc.  Ry.  Co.,  3  Cal.  App.  712,  [86  Pac.  830] ;  Lange  v.  Schoet- 
tier,  115  Cal.  388,  393,  [47  Pac.  139].) 

There  are  no  other  assignments  of  error  which  require  dis- 
cussion. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 
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[Civ.  No.  3375.    First  Appellate  District,   Division  Two.— May   19, 

1920.] 

B.  M.  GORDON  et  al.,  Respondents,  v.  C.  D.  HILLMAN 
et  al.,  Appellants. 

[1]  Foreign  Judgments — Action  on  in  This  State — Constitutional 
Law — ^Jurisdiction. — ^Whlle,  nnder  article  IV,  section  1,  of  the 
constitution  of  the  United  States,  which  requires  courts  of  one 
state  to  give  full  faith  and  credit  to  the  judgments  of  a  sister 
state,  suit  may  be  maintained  in  this  state  on  a  final  judgment 
rendered  in  another  state,  that  clause  of  the  constitution  applies 
to  records  and  proceedings  of  courts  onlj  so  f&r  as  they  have 
jurisdiction.  The  jurisdiction  of  the  court  rendering  the  judg- 
ment is  always  open  to  inquiry  under  proper  averments  where  its 
conclusiveness   is   questioned   in   another  state. 

[2]  Id. — Resistance  to  Action  on — Fraud — ^Want  of  Jurisdiction. — 
An  action  on  a  judgment  rendered  in  another  state  may  be  resisted 
on  the  ground  of  fraud  which  goes  to  the  jurisdiction  of  the 
court  to  render  the  questioned  judgment  either  with  respect  to  the 
subject  matter  or  of  the  person,  or  which  constitutes  a  fraud  upon 
the  law  of  the  forum,  or  which  operates  to  deprive  the  party 
against  whom  the  judgment  was  rendered  of  an  opportunity  to  de- 
fend the  suit  when  he  had  a  meritorious  defense  to  it. 

[3]  Id. — Setting  Aside  of — ^Reversal  of  Default  Judgment  Based 
ON. — If  the  original  judgment  rendered  in  a  sister  state  has  been 
set  aside  prior  to  the  making  of  a  motion  to  set  aside  a  default 
judgment  rendered  thereon  in  this  state,  such  default  judgment 
will  be  reversed  as  a  matter  of  right  and  restitution  will  be 
awarded  to  the  defendant. 

[4]  Id. — Setting  Aside  of  Former  Judgment— Effect  of — Bight  of 
Judgment  Debtor. — ^The  effect  of  setting  aside  a  former  judgment 
is  the  same  as  where  suit  is  brought  on  a  judgment  which  is  there- 
after reversed  on  appeal  when  the  judgment  debtor  is  entitled  to 
have  the  second  judgment  set  aside  as  of  record  and  as  of  right. 

[5]  Id.— Pendency  of  Proceedings  to  Vacate -— Motion  to  Vacate 
Default  Judgment  Based  on — Right  of  Dependant. — While  a 
motion  made  under  section  473  of  the  Code  of  Civil  Procedure  is 
addressed  to  the  discretion  of  the  court  and  its  action  will  not  be 
disturbed  on  appeal,  unless  it  shall  be  made  clearly  to  appear 
that  such  discretion  has  been  abused,  such  a  motion  to  set  aside 
a  default  judgment  entered  in  an  action  to  recover  upon  a  jadg- 

2.    Bight  to  resist  judgment  of  sister  state  on  ground  of  fraud, 
Botes,  Aim.  Oaa.  1914D,  999;  32  L.  B.  A.  (N.  8.)  939. 
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ment  rendered  in  a  sister  state  should  be  g^ranted,  where  the 
motion  is  made  within  the  six  months  limited  by  that  section  and 
it  is  shown  that  proceedings  are  pending  in  the  sister  state  to  set 
aside  the  original  judgment  on  the  ground  of  fraud  and  the  issne 
of  fraud  is  tendered  hj  the  answer  accompanying  the  notice  of 
motion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  C.  Vaughan  for  Appellants. 

Harold  E.  Thomas  for  Respondents. 

BRITTAIN,  J.— The  defendants  appeal  from  an  order 
denying  motion  to  vacate  a  default  judgment  in  the  superior 
court  in  Los  Angeles  in  a  suit  to  recover  some  forty  thou- 
sand dollars  upon  a  judgment  alleged  to  have  been  rendered 
in  the  superior  court  of  King  County,  in  the  state  of  Wash- 
ington, on  January  5,  1918. 

Judgment  was  entered  on  June  4,  1918.  Notice  of  motion 
to  vacate  the  default  judgment  was  given  on  November  9, 
1918.  It  was  accompanied  by  an  affidavit  of  the  defendant 
and  a  copy  of  the  proposed  answer.  The  judgment  of  the 
Washington  court  was  attacked  on  the  ground  of  fraud.  It 
is  stated  in  the  affidavit  that  the  defendant  Hillman  was 
not  aware  of  the  fact  that  he  and  his  codefendant  had  a 
good  and  substantial  defense  to  the  action  in  Los  Angelea 
until  May  20,  1918.  It  further  appears  that  on  May  25, 
1918,  proceedings  were  commenced  in  the  Washington  court 
to  vacate  and  set  aside  the  original  judgment.  The  defend- 
ants advised  their  attorney  that  they  had  done  so  and  in- 
structed him  to  file  an  answer  on  their  behalf  in  the  Los 
Angeles  suit,  setting  up  the  alleged  fraud  upon  them  as  a 
defense  therein.  It  is  alleged  they  relied  entirely  upon  their 
attorney  to  protect  their  interests  in  this  connection  and  to 
prepare  and  file  all  necessary  papers  and  pleadings  and 
that  they  believed  he  had  taken,  and  would  take,  such  steps 
as  were  necessary  and  proper  to  protect  their  interests; 
that  they  did  not  know  of  the  entry  of  the  default  or  of 
the  judgment  by  default  until  June  20,  1918,  when  they 
were  advised  by  their  attorney  that  they  might  move  at  any 
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time  within  six  months  to  vacate  the  judgment;  that 
this  statement  was  coupled  with  the  advice  that  the  defend- 
ants should  delay  making  their  motion  in  the  Los  Angeles 
court,  so  that  the  Washington  court  might  have  an  oppor- 
tunity to  pass  upon  the  proceedings  instituted  there  prior 
to  the  hearing  of  the  motion  in  Los  Angeles.  It  appears, 
inferentially,  at  least,  that  the  proceedings  to  vacate  the 
judgment  were  pending  in  the  Washington  court  at  the  time 
of  the  hearing  of  the  motion  which  was  denied  on  Novem- 
ber 20,  1918.  Reference  is  made  in  the  appellants'  brief  to 
a  decision  rendered  by  the  supreme  court  in  the  state  of 
Washington  on  December  30,  1919,  the  effect  of  which  was 
to  cause  the  vacation  of  the  judgment  on  which  the  suit  in 
the  Los  Angeles  court  was  based.  (Gordon  v.  Hillman, 
109  Wash.  223,  [186  Pac.  651].)  Considered  as  a  matter  of 
fact,  the  action  of  the  Washington  court,  after  the  deter- 
mination of  the  motion  in  the  Los  Angeles  court,  can  be 
given  no  consideration.  When  the  motion  was  made,  how- 
ever, within  the  six  months  limited  by  section  473  of  the 
Code  of  Civil  Procedure,  it  appeared  that  the  proceedings 
to  vacate  the  Washington  judgment  were  pending. 

[1]  From  the  showing  made  on  behalf  of  the  defendants, 
it  appeared  that  the  judgment  on  which  the  suit  was 
brought  was  a  final  judgment,  having  been  affirmed  by  the 
supreme  court  of  Washington.  Suit  on  such  a  judgment 
may  be  maintained  under  constitutional  provisions  requiring 
courts  of  one  state  to  give  full  faith  and  credit  to  the  judg- 
ments of  a  sister  state.  (Const.,  art.  IV,  sec.  1.)  That 
clause  of  the  constitution  applies  to  records  and  proceedings 
of  courts  only  so  far  as  they  have  jurisdiction.  (Board  of 
Public  Works  v.  Columbia  College,  17  Wall.  521,  [21  L.  Ed. 
687,  see,  also,  Rose's  U.  S.  Notes] ;  Pennoyer  v.  Neff,  95 
U.  S.  714,  [24  L.  Ed.  565] ;  Renaud  v.  Abbott,  116  U.  S. 
217,  [29  L.  Ed.  629,  6  Sup.  Ct.  Rep.  1194].)  The  jurisdic- 
tion of  the  court  rendering  the  judgment  is  always  open  to 
inquiry  under  proper  averments  where  its  conclusiveness  is 
questioned  in  another  state.  (Knowles  v.  Logansport  etc. 
19  Wall.  58,  [22  L.  Ed.  70] ;  Simmons  v.  Saml,  138  U.  S. 
439,  [34  L.  Ed.  1054,  11  Sup.  Ct.  Rep.  369];  Brown  v. 
FletcTier,  210  U.  S.  82,  [52  L.  Ed.  966,  28  Sup.  Ct.  Rep. 
702] ;  Ilancock's  Estate,  156  Cal  804,  [134  Am.  St.  Rep. 
177,  106  Pac.  58].)     [2]     Since  fraud  may  go  to  the  very 
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question  of  juricdiction,  a  judgment  rendered  in  another 
state  may  be  resisted  on  the  ground  of  fraud  which 
goes  to  the  jurisdiction  of  the  court  to  render  the  questioned 
judgment  either  with  respect  to  the  subject  matter  or  of 
the  person,  or  which  constitutes  a  fraud  upon  the  law  of  the 
forum,  or  which  operates  to  deprive  the  party  against  whom 
the  judgment  was  rendered  of  an  opportunity  to  defend  the 
suit  when  he  had  a  meritorious  defense  to  it.  (32  L.  R.  A. 
(N.  S.)  939,  note.) 

Enough  facts  to  resist  a  general  demurrer  appear  in  the 
answer  proposed  to  be  filed  at  the  time  of  the  hearing 
of  the  motion  to  vacate  the  default  to  show  fraud  in  obtain- 
ing the  judgment  on  which  the  suit  was  brought  in  a  matter 
affecting  the  jurisdiction  of  the  court.  [3]  If  the  original 
judgment  had  been  set  aside  prior  to  the  motion,  the  default 
judgment  rendered  in  this  state  would  have  been  reversed 
as  a  matter  of  right  and  restitution  would  have  been 
awarded  to  the  defendant.  (Merchants  Ins.  Co.  v.  De  Wolf, 
33  Pa.  St.  45,  [75  Am.  Dec.  577] ;  Davidson  v.  Smith,  1 
Biss.  352;  Faber  v.  Hovey,  117  Mass.  108,  [19  Am.  Rep. 
398].)  [4]  The  effect  of  setting  aside  a  former  judgment 
is  the  same  as  where  suit  is  brought  on  a  judgment  which 
is  thereafter  reversed  on  appeal  when  the  judgment  debtor 
is  entitled  to  have  the  second  judgment  set  aside  as  of 
record  and  as  of  right.  (Heckling  v.  Allen,  15  Fed.  196; 
Banning  v.  Taylor,  24  Pa.  St.  297;  Aetna  Ins.  Co.  v.  AU 
drich,  38  Wis.  107;  Mann  v.  Aetna  Ins.  Co.,  38  Wis.  114; 
Ward  V.  Marshall,  96  Cal.  155,  [31  Am.  St.  Rep.  198, 
30  Pac.  1113] ;  dissenting  opinion  of  Justice  Olney  in  Re 
Riccardi,  182  Cal.  681,  [189  Pac.  696].) 

If  within  six  months  after  the  entry  of  the  default  judg- 
ment the  supreme  court  of  Washington  had  vacated  the 
original  judgment,  that  fact  would  have  been  a  suflScient 
reason  for  vacating  the  default  judgment.  If  the  default 
judgment  should  be  held  good,  the  subsequent  action  of  the 
supreme  court  of  Washington  would  have  required  its  vaca- 
tion under  the  rules  announced  in  the  cases  which  have 
been  last  cited.  If  the  Washington  judgment  had  been  set 
aside  before  the  default  was  entered,  that  fact  properly 
pleaded  would  have  constituted  a  bar  to  the  prosecution 
of  the  California  suit.  It  is  not  the  purpose  of  the  law 
to  deprive  litigants  of  the  right  to  have  their  cases  deter- 
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mined  upon  their  merits,  nor  to  invite  new  litigation  to 
overturn  judgments.  While  the  affirmative  allegations  of  the 
proposed  answer  were  denied  in  counter  affidavits,  the  trial 
court  was  in  no  position  to  determine  the  merits  of  the  case 
nor  to  adjudge  finally,  in  the  absence  of  evidence,  upon  the 
truth  of  the  formal  allegations  and  denials.  It  clearly  ap- 
peared both  that  proceedings  were  pending  in  Washington 
to  set  aside  the  judgment,  which  was  the  basis  of  the  Cali- 
fornia suit,  and  that  the  issue  of  fraud  was  tendered  by  the 
proposed  answer.  The  application  amounted  to  a  plea  in 
abatement  in  a  case  where,  but  for  the  pendency  of  the 
Washington  proceedings,  a  plea  in  bar  must  have  been  held 
good.  [5]  While  a  motion  made  under  section  473  of  the 
Code  of  Civil  Procedure  is  addressed  to  the  discretion  of 
the  court  and  its  action  will  not  be  disturbed  on  appeal, 
unless  it  shall  be  made  clearly  to  appear  that  such  discretion 
has  been  abused,  under  the  circumstances  shown  by  the 
record,  the  motion  to  vacate  the  default  judgment  made 
within  the  six  months  limited  by  the  code  section  should 
have  been  granted. 
The  order  appealed  from  is  reversed. 

Nourse,  J.,  and  Langdon,  P.  J.,  concurred. 


[Civ.  No.  8369.    Pipst  Appellate  District,   Division   Two.— May   20, 

1920.] 

SUSIE  M.  KIBBE  et  al..  Respondents,  v.  AITY  GRAVES 
et  al.y  Appellants. 

[1]  Appeal — ^Alteenativb  Method — Absence  of  Judge's  Cektipioatb. 
Where  an  appeal  is  taken  under  the  alternative  method,  but  the 
judge's  certificate  is  not  attached  to  the  reporter's  transcript,  in 
accordance  with  the  provisions  of  section  953a  of  the  Code  of  Civil 
Procedure,  the  appeal  must  be  considered  by  the  appellate  court 
merely  as  an  appeal  upon  the  judgment-roll  alone. 

[2]  Judgment — Changed  Facts — Res  Adjudicata. — The  fact  that  the 
court  in  one  action  decides  that  the  sheriff  might  proceed  with  a 
sale  under  execution  of  the  contingent  interest  of  a  judgment 
debtor  in  certain  real  property  held  by  a  trustee  for  the  benefit 
of  certain  creditors  of  such  judgment  debtor  does  not  render  that 
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qoeatian  ret  adjudicate  im  a  snbseqneBt  aetioB  iastitiited  after  sneli 
a  jadgmeat  debtor  baa  eeased  to  hare  any  iatereat  ia  the  proper^. 
18]  Tbusts — OoxmrGEKT  Ixtbist  of  TKusit»— Sm^  cw  Ezscunov 
— Effsct  of  Balk  bt  Tausm — Titl£  to  PaoPEarr.— Where  real 
propertj  ii  eooTered  to  a  trustee  for  the  benefit  of  eertain  eredi- 
tori  of  the  grantor,  with  power  to  iDaaage  aad  adl  aaid  property 
and  to  applj  the  proceeds  to  the  pajrment  of  nid  d^ta,  and  to 
paj  the  balanee,  if  any,  orer  to  the  grantor,  aneh  grantor,  up  to 
the  time  of  aale,  has  a  contingent  interest  in  the  property,  which 
may  be  levied  npoa  and  sold  under  eaeeotioD,  but  npon  a  nle  by 
the  tmstee,  porsnant  to  the  terms  of  the  tmst,  the  pnrehaser  ae- 
qoires  both  the  legal  and  the  eqniteble  title  to  the  property,  dis- 
charged of  all  trosts^  the  contingent  interest  of  the  original  gran- 
tor in  the  property  being  changed  into  a  contingent  interrat  in  the 
proceeds  of  the  sale,  proTided  any  ezisto  after  the  porpoees  of  the 
trust  hare  been  fulfilled. 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  Lot 
Angeles  Countj.    Leslie  B.  Hewitt,  Jadge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

C.  Franklin  Baxter  and  A.  J.  Mitchell  for  Appellants. 

Charles  M.  Ackerman  for  Respondents. 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendants 
from  a  judgment  in  favor  of  the  plaintiffs  in  an  action  to 
quiet  title  to  certain  real  estate  in  the  county  of  Los 
Angeles,  and  also  from  orders  denying  a  new  trial  and  re- 
fusing to  vacate  the  judgment. 

[1]  The  respondent,  at  the  outset,  objects  to  a  considera- 
tion of  the  reporter's  transcript  for  the  reason  that  the 
judge's  certificate  is  not  attached  thereto,  in  accordance  with 
the  provisions  of  section  953a  of  the  Code  of  Civil  Procedure. 
It  is  contended  that  as  only  the  certificate  of  the  clerk  is 
attached  to  the  transcript,  and  as  the  clerk  is  only  qualified 
to  certify  to  the  judgment-roll,  therefore  this  appeal  must 
be  considered  by  this  court  merely  as  an  appeal  upon  the 
judgment-roll  alone.  We  think  this  objection  is  well  taken 
and  that  the  appeal  can  be  considered  only  upon  the  judg- 
ment-roll. (CJtristenson  Lumber  Co.  v.  Seawall,  157  Cal. 
405,  [108  Pac.  276] ;  Knock  v.  Haizlip,  163  Cal.  20,  [124 
Pac.  997] ;  Lane  v.  Tanner,  156  CaL  135,  [103  Pac.  846].) 
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However,  in  the  present  case,  fus  pointed  out  by  the  appel- 
lant, the  consideration  of  the  judgment-roll  involves  a  con- 
sideration of  practically  all  the  material  evidence  contained 
in  the  reporter's  transcript.  The  transcript  contains  the 
judgment-roll  in  the  present  action,  and  also  a  grant  deed, 
judgment-rolls  in  two  prior  actions  and  a  sheriff's  return 
upon  execution  in  yet  another  action  between  the  parties. 
These  documents  are  substantially  set  out,  in  their  legal  ef- 
fect, in  the  pleadings,  and  the  facts  with  reference  to  them 
were  found  by  the  court.  The  effect  of  judgments  in  cases 
Nos.  B-38190  and  B-40999  are  pleaded,  the  grant  deed  from 
McMahan,  trustee,  to  the  plaintiffs  is  referred  to  in  the 
pleadings  and  is  described  therein,  except  as  to  the  consid- 
eration stated  in  said  deed.  The  recital  of  a  consideration 
of  $36,641.85  in  said  deed  (which  deed  is  set  out  in  the 
transcript)  is  the  one  point  excluded  from  our  consideration 
upon  this  appeal  by  the  absence  of  the  judge's  certificate, 
which  the  appellant  contends  is  material  to  her  case.  It  may 
not  be  inappropriate  for  us  to  say,  in  passing,  that  we  think 
a  consideration  even  of  this  matter  would  not  change  our 
determination  in  any  way  for  the  reasons  which  shall  appear 
hereinafter. 

The  facts  of  the  case  are  complex.  Many  matters  are 
set  up  in  the  pleadings  which  occurred  in  actions  between 
the  same  parties  previous  to  this  action,  and  in  the  interest 
of  clarity,  we  shall  discuss  the  events  as  found  by  the  court, 
in  the  order  of  their  occurrence,  and  without  regard  to  the 
order  in  which  they  are  pleaded. 

On  August  21,  1915,  one  Florence  E.  Rickershauser  was 
the  owner  of  the  real  property  involved  in  the  present 
action.  At  that  time  she  was  insolvent  and  executed  a  deed 
to  one  McMahan  covering  said  property,  which  conveyance 
was  duly  recorded  on  December  3,  1915.  On  August  27, 
1915,  McMahan  executed  a  declaration  of  trust  with  refer- 
ence to  said  property,  declaring  that  he  held  the  same  not 
in  his  own  right,  but  as  trustee  for  certain  creditors  of  the 
grantor,  the  names  of  the  creditors  and  the  amounts  of  their 
claims  being  set  out  in  the  declaration  of  trust;  that  he 
held  the  same  for  the  benefit  of  said  creditors  with  power  to 
manage  and  sell  said  property  and  to  apply  the  proceeds 
to  the  payment  of  said  debts,  and  to  pay  the  balance,  if 
any,  over  to  the  grantor,  Florence  E.  Rickershauser, 

47  Gal.  App.— 87 
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On  May  18,  1916,  defendant  Amy  Graves  instituted  an 
action  (No.  B-38190)  against  E.  E.  Denton  and  Florence  E. 
Rickershauser,  and  recovered  a  judgment  therein  for 
$3,474.24.  On  July  11,  1916,  a  writ  of  execution  was  issued 
upon  said  judgment,  and  the  sheriff  levied  upon  the  prop- 
erty involved  herein,  as  the  property  of  Florence  E.  Ricker- 
shauser, and  published  a  notice  of  sale  to  be  held  on  August 
31,  1916.  On  August  8,  1916,  McMahan  instituted  an  action 
(No.  B-40999)  against  the  sheriff  to  restrain  him  from 
selling  said  property,  and  alleged  that  the  property  was 
held  by  him  in  trust  for  the  benefit  of  certain  creditors  of 
Florence  E.  Rickershauser,  and  that  Florence  E.  Ricker- 
shauser had  no  right,  title,  or  interest  therein.  In  this  ac- 
tion Amy  Graves  intervened  and  by  her  complaint  in  in- 
tervention and  the  answer  thereto,  there  was  put  in  issue  the 
questions  of  the  validity  of  the  deed  from  Florence  B. 
Rickershauser  to  McMahan,  and  the  validity  and  purposes  of 
the  trust  declared  by  him  to  attach  to  said  property.  It 
was  adjudicated  in  that  action  that  the  conveyance  from 
Rickershauser  to  McMahan  was  bona  fide  and  not  in  fraud 
of  creditors;  that  it  was  impressed  with  a  trust  in  accord- 
ance with  the  trust  declaration  hereinbefore  referred  to; 
that  Florence  E.  Rickershauser  was  entitled  to  whatever 
beneficial  interest  remained  in  the  trust  property  after  the 
payment  of  the  claims  enumerated  in  the  trust  declarations, 
and  that  McMahan  was,  therefore,  not  entitled  to  a  perma- 
nent injunction  against  the  sheriff  to  restrain  him  from 
selling  whatever  beneficial  interest  Florence  E.  Rickershauser 
had  in  the  property. 

Thereafter,  in  pursuance  of  the  trust  agreement,  the  prop- 
erty was  sold  by  the  trustee  McMahan  on  July  30,  1917, 
and  the  sale  confirmed  by  the  court,  and  the  purposes  of  the 
trust  accomplished  by  the  payment  of  the  debts.  On  August 
30,  1917,  the  sheriff  proceeded  with  the  execution  sale  to 
satisfy  the  judgment  in  said  action  No.  B-38190,  in  ac- 
cordance with  the  judgment  in  case  No.  B-40999.  Amy 
Graves  purchased  at  said  sale,  all  the  right,  title,  and  inter- 
est  of  Florence  E.  Rickershauser  in  and  to  said  property.  A 
certificate  evidencing  said  sale  was  issued  to  the  purchaser 
by  the  sheriff,  but  a  deed  has  not  yet  been  executed  by  the 
sheriflP  conveying  said  interest  so  purchased.  It  will  be  ob- 
served from  this  statement  of  facts,  that  before  Amy  Graves 
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made  her  purchase  at  the  sheriff's  sale,  the  property  had 
already  had  sold  to  the  plaintiffs  under  the  power  given  in 
the  trust  agreement,  and  the  proceeds  from  said  sale  had 
been  used  in  the  extinguishment  of  the  debts  of  Florence 
E.  Rickershauser,  the  said  sale  under  the  trust  deed  had 
been  confirmed  by  the  court  and  the  trustee  discharged, 
according  to  the  allegations  of  the  pleadings  and  the  findings 
of  the  court.  At  the  time  Amy  Graves  purchased  the  bene- 
ficial interest  of  Florence  E.  Rickershauser  she  had  notice  of 
the  conveyance  to  plaintiffs  made  under  the  power  con- 
tained in  the  trust  agreement,  as  said  conveyance  to  plain- 
tiffs was  duly  recorded. 

All  of  the  above  facts  are  preliminary  to  a  discussion  of 
the  present  suit,  but  they  all  appear  from  the  pleadings  and 
findings  in  the  present  action.  In  the  present  action  the 
plaintiffs,  who  are  the  grantees  of  McMahan  under  the 
power  given  him  in  the  trust  agreement,  seek  to  quiet  title 
to  the  land  against  the  defendant,  and  they  also  set  out  in 
their  complaint  the  facts  regarding  the  execution  sale  under 
which  the  right,  title  and  interest  of  Florence  B.  Ricker- 
shauser was  sold  to  Amy  Graves,  and  allege  that  the  sheriff 
will  execute  a  deed  to  said  Amy  Graves  on  August  30,  1918, 
in  consummatiion  of  said  sale  unless  restrained  by  the 
court,  and  that  such  deed,  if  executed,  will  cloud  the  title 
of  the  plaintiffs  to  their  property,  and  they  ask  that  the 
sheriff  be  restrained  from  executing  this  deed.  In  other 
Words,  the  plaintiffs  seek  to  litigate  the  question  of  whether 
or  not  Florence  E.  Rickershauser  had  any  beneficial  interest 
In  the  land  in  controversy  at  the  time  of  defendant's  pur- 
chase, and  to  restrain  the  sheriff  from  executing  the  deed 
to  defendant  until  such  matter  may  be  determined — so  as 
to  keep  unclouded  the  title  of  the  plaintiffs  to  the  land.  It 
is  also  alleged  that  the  value  of  the  property  is  something 
over  $30,000,  and  that  the  interest  of  Florence  E.  Ricker- 
shauser was  sold  at  sheriff's  sale  for  about  $2,600,  and  plain- 
tiffs offer  to  redeem  from  said  sale  if  it  be  adjudged  that 
Florence  E.  Rickershauser  had  any  beneficial  interest  in  said 
property  at  the  time  of  the  purported  sale  to  Amy  Graves. 
It  is  also  alleged  that  the  plaintiffs  purchased  the  property 
in  good  faith  from  Thomas  T.  McMahan,  trustee,  and  paid 
therefor  $33,641.85.  Amy  Graves  filed  an  answer  denying 
the  title  of  plaintiff  and  setting  up  title  in  herself  by  virtue 
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of  the  execution  sale.  She  also  makes  various  allegations  in 
her  answer  and  cross-complaint  as  to  matters  decided  in 
action  B-40999  with  reference  to  the  fraud  of  Florence  E. 
Rickershauser  in  conveying  to  McMahan,  and  the  validity  of 
McMahan's  conveyance  to  plaintiffs,  all  of  which  we  need 
not  discuss  here,  as  these  questions  were  decided  adversely 
to  the  defendant  Amy  Graves  in  said  action  No.  B-40999, 
and  such  matters  are  res  adjudicata  as  between  these  par- 
ties. 

The  trial  court  in  the  present  action  issued  a  permanent 
injunction  restraining  the  sheriff  from  clouding  the  title 
of  the  plaintiffs  by  issuing  the  deed  to  the  defendant. 

[2]  One  of  the  main  contentions  of  the  appellant  is  that 
the  injunction  should  not  have  been  issued  because  she 
asserts  that  it  was  decided  in  said  action  B-40999  that  the 
sheriff  might  proceed  with  the  sale  and  sell  the  beneficial 
interest  of  Florence  E.  Rickershauser  in  the  property.  The 
facts  bearing  upon  this  question  as  they  existed  at  the  time 
of  the  determination  in  action  B-40999,  and  as  they  exist 
in  the  present  action  are  materially  different,  and  therefore 
the  question  is  not  res  adjudicata  here.  In  action  B-40999, 
McMahan  was  the  plaintiflf.  He  held  the  legal  title  then  to 
the  property  in  controversy,  holding  the  same  under  specific 
trusts  as  found  by  the  court,  and  Florence  K  Rickershauser 
was  a  possible  beneficiary  under  the  trust.  She  had  a 
contingent  interest  in  the  property,  for  at  that  time  it  had 
not  yet  been  sold  under  the  power  given  to  the  trustee. 
This  possible  beneficial  interest  of  Florence  E.  Rickershauser 
was  an  asset,  upon  which  it  was  proper  for  Amy  Graves  to 
levy  at  that  time,  and  she  could  not  be  restrained  from 
doing  this.  If  it  had  been  necessary  to  sell  only  a  part  of 
the  property  to  satisfy  the  debts  set  out  in  the  trust  agree- 
ment, then  the  residue  would  have  belonged  to  Florence 
E.  Rickershauser  under  the  terms  of  the  trust  agreement, 
and  her  contingent  interest  would  have  become  vested.  Thii 
contingent  interest  was  something  which  could  have  been 
reached  by  the  judgment  creditor  of  said  Florence  E.  Rick- 
ershauser. In  the  present  action,  however,  the  situation  has 
changed.  McMahan  no  longer  holds  the  property  under  a 
trust  in  which  Florence  E.  Rickershauser  has  any  possible 
interest.  The  property  has  been  sold.  PlaintiflPs  have  pur- 
chased the  property  at  the  trustee's  sale.     They  allege  and 
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the  court  found  that  they  paid  value  for  it.  There  is  no 
longer  in  existence  any  interest  of  Florence  E.  Rickershauser 
in  the  property,  for  it  was  necessary  to  sell  all  of  the 
property  to  pay  the  debts.  [3]  The  error  of  the  appellant 
is  in  assuming  that  when  McMahan  sold  under  the  trust 
deed  to  the  plaintiffs  in  execution  of  the  trust  the  plain- 
tiffs took  only  the  legal  title,  subject  to  the  beneficial  interest 
of  Florence  B.  Rickershauser.  The  plaintiffs  took  both  the 
legal  and  equitable  title — the  full  and  complete  title,  dis- 
charged of  all  trusts.  This  being  true,  the  interest  of  Flor- 
ence E.  Rickershauser  in  the  property  became  changed  into 
an  interest  in  the  proceeds  of  the  sale,  provided  any  sur- 
plus existed  after  the  purposes  of  the  trust  had  been  ful- 
filled. Whether  there  is  such  a  surplus,  and  if  so,  who  is 
holding  it,  and  whether  or  not  Amy  Graves  may  levy  upon 
it,  are  questions  not  in  issue  here.  We  are  dealing  merely 
with  the  title  to  this  real  property.  As  it  has  been  found 
that  it  was  regularly  and  properly  sold  to  the  plaintiffs 
for  value  in  execution  of  a  valid  instrument  of  trust,  the 
interest  of  Florence  E.  Rickershauser  in  said  property  is 
forever  wiped  out,  and  there  was  nothing,  at  the  time  of 
the  purported  sale  by  the  sheriff,  to  convey  to  the  defendant 
Amy  Graves.  In  other  words,  the  issuance  of  the  deed  by 
the  sheriff  would  be  a  meaningless  proceeding,  conveying 
nothing  and  merely  involving  the  plaintiffs  in  lawsuits  to 
clear  the  record.  Whatever  interest  Florence  E.  Ricker- 
shauser may  have  had  in  the  property  was  converted  into 
an  interest  in  the  proceeds  of  the  sale,  if  such  proceeds  were 
more  than  the  amount  necessary  for  the  payment  of  the 
debts.  Appellant,  however,  does  not  attempt  to  pursue  this 
possible  interest  in  the  proceeds  of  the  sale,  but  insists  upon 
having  the  property.  It  is  for  this  reason  that  it  becomes 
immaterial  to  the  appellant  that  we  may  not  consider  upon 
this  appeal  the  recital  in  the  deed  from  McMahan  to  plain- 
tiffs of  the  consideration  of  $36,641.85 — $3,000  more  than 
the  amount  of  the  debts  specified  in  the  trust  declaration. 
Even  though  it  be  conceded  that  the  trustee  received  for 
the  property  more  than  the  amount  of  the  claims  specified 
in  the  declaration  of  trust,  and  that,  therefore,  there  was 
a  balance  due  Florence  E.  Rickershauser,  yet  we  are  not 
concerned  with  that  balance  here,  and  we  do  not  see  how 
the  injunction  granted  in  the  present  case  interferes  in  any 
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way  with  defendant's  right  to  pursue  said  money  if  it  exists. 
The  injunction  restrains  the  sheriff  **from  executing  a  deed 
in  favor  of  the  said  Amy  Graves  which  if  executed  would 
purport  to  convey  to  her  any  beneficial  interest  of  Florence 
E.  Rickenshauser  in  and  to  the  land  or  any  part  thereof 
involved  in  this  action." 

One  further  point  is  argued  by  the  appellant,  which  has 
reference  to  the  descriptions  of  the  property  contained  in. 
the  various  instruments  involved  in  this  action.  The  point 
is  made  merely  with  reference  to  the  last  parcel  of  real 
property  set  out  in  the  complaint — ^parcel  G.  This  parcel 
of  land  when  it  was  conveyed  by  Florence  E.  Rickershauser 
to  McMahan,  trustee,  was  described  as  follows:  **An  un- 
divided one-half  interest  in  lots  1,  8,  9,  10,  11,  12,  13,  14, 
16  and  24  in  Block  15  of  the  Breen  Tract y  Wilmington." 
This  same  description  was  used  in  the  deed  from  McMahan 
to  plaintiffs;  it  was  also  used  in  the  complaint  to  quiet  title 
herein.  It  was  the  description  found  by  the  court  to  cover 
the  land  in  controversy,  in  its  findings  of  fact  and  conclu- 
sions of  law,  and  in  its  judgment  herein.  It  is  the  descrip- 
tion contained  in  the  injunction  against  the  sheriff,  and  he 
is  enjoined  from  executing  a  deed  to  defendant  Graves  of 
land  described  in  that  manner. 

However,  in  the  cross-complaint  of  Amy  Graves  filed 
herein,  in  which  she  sought  to  quiet  title  to  this  land  and 
to  have  the  deeds  from  Rickershauser  to  McMahan,  and  from 
McMahan  to  plaintiffs,  declared  void,  this  particular  parcel 
of  land  is  described  as  follows:  "An  undivided  one-half 
interest  in  lots  1,  8,  9,  10,  11,  12,  13,  14,  16  and  24  of  the 
Breen  Tract  as  per  Book  Fifteen,  page  forty-two  of  maps," 
The  execution  in  action  No.  B-38190  had  been  issued  against 
this  parcel  described  in  this  manner,  and  the  sale  by  the 
sheriff  was  made  to  the  defendant  Graves  under  this  de- 
scription. 

Because  of  this  variation  in  the  descriptions  of  the  ten  lota 
in  the  Breen  Tract,  appellant  is  taking  the  position  that  the 
property  to  which  the  plaintiffs  are  entitled  under  the  deed 
from  McMahan,  and  under  the  decree  of  the  court  quieting 
title,  is  not  the  same  property  under  which  execution  was 
issued  in  action  B-38190  and  not  the  same  property  which 
defendant  Graves  purchased  at  the  sheriff's  sale.  There- 
fore, they  contend  that,  regardless  of  the  judgment  quieting 
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title  according  to  the  prayer  of  plain tiflfs'  complaint,  de- 
fendant Graves  is  entitled  to  a  deed  to  ten  lots  in  the 
Breen  Tract.  There  is  nothing  in  the  record  from  which 
this  court  can  determine  whether  these  certain  ten  lots  **in 
the  Breen  Tract"  and  the  ten  lots  numbered  the  same  **in 
block  15  of  the  Breen  Tract"  are  the  same  lots.  If  they 
are  not,  then  obviously  defendant  may  have  her  deed  to  the 
lots  **in  the  Breen  Tract,"  while  the  plaintiffs  have  their 
title  quieted  to  the  lots  "in  block  15  of  the  Breen  Tract." 
But  it  requires  no  modification  of  the  judgment  to  bring 
about  such  a  result,  because  the  injunction  merely  restrains 
the  sheriff  from  executing  a  deed  to  these  certain  lots  "in 
block  15  of  the  Breen  Tract."  It  in  no  way  interferes  with 
his  action  in  executing  to  the  defendant  Graves  a  deed  to 
any  different  lots  "in  the  Breen  Tract"  which  she  may  have 
purchased. 

The  judgment  is  af&rmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 


[Civ.   No.   3366.    First  Appellate  Diatrict,   Division    Two.— May   20, 

1920.] 

LYNN   C.   BUXTON,   Respondent,   v.    INTERNATIONAL 
INDEMNITY  COMPANY  (a  Corporation),  Appellant. 

[1]  Automobile  Insurance — Constbuction  of  Letter  and  Policy  To- 
gether.— ^In  this  action  on  a  policy  of  automobile  insurance,  a 
letter  from  the  iusurance  company  to  the  assured  confirming  the 
Btatements  of  one  of  its  solicitors  as  to  the  protection  given  by 
that  company  and  in  which  it  agreed  to  insure  against  certain 
risks  was  properly  held  to  constitute  a  part  of  each  and  every 
contract  of  insurance  entered  into  by  the  assured  after  the  date 
of  such  letter,  unless  expressly  excluded  from  said  contracts,  where 
said  policies  were  taken  out  in  reliance  thereon,  notwithstanding 
said  policies  contained  provisions  in  conflict  therewith. 

1.  Insurance  covering  automobiles  against  theft,  robbery,  and 
pilferage,  notes,  Ann.  Cas.  1915 A,  627;  Ann.  Cas.  1916A,  1128;  Ann. 
Cas.  1917D,  53;  44  L.  R.  A.  (N.  S.)  75;  51  L.  R  A.  (N.  8.)  684; 
L.  B.  A.  1915E,  579;  L.  B.  A-  1917F,  543. 


Digitized  by  LjOOQIC 


584    Buxton  v.  International  Indemnity  Co.  [47  Cal.  App. 

[2]  Id. — ^UsE  OP  Word  "Steal"  in  Broad  Sense — ^Intention  of  Par- 
ties— Construction  of  Policy. — Where,  from  an  examination  of 
all  the  provisions  of  a  policy  of  automobile  insurance  in  the  light 
of  the  circumstances  connected  with  and  preceding  its  issuance, 
such  as  the  statements  of  the  assured  as  to  the  risks  he  desired 
insurance  against  and  the  statements  of  the  insurance  company 
and  its  solicitor  as  to  the  protection  given,  it  is  apparent  there- 
from that  the  word  "steal,"  used  by  the  insurance  company  in  re- 
ferring to  the  risks  it  would  insure  against,  was  intended  to  cover 
every  form  of  wrongful  taking  by  a  conditional  vendee,  and  not 
merely  larceny,  the  policy  will  be  construed  accordingly. 

[8]  Id.— Action  on  Policy — Reformation  of  Contract — Recovery- 
Pleading. — A  complaint  seeking  to  revise  or  reform  a  contract  and 
also  to  recover  upon  or  enforce  the  same  as  revised  or  reformed 
states  but  one  cause  of  action. 

[4]  Id. — Conversion  of  Automobile  —  Allegations  on  Information 
AND  Belief — Sufficiency  of. — An  allecration.  on  information  and 
belief,  that  the  conditional  vendee  of  an  autotruck,  without  the 
knowledge  and  consent  of  the  vendor,  removed  the  truck  from  the 
eounty,  and  from  the  state,  and  ever  since  has  and  does  now  con- 
ceal the  same  with  the  intent  to  injure  and  defraud  the  vendor, 
and  that  said  vendee  embezzled  said  truck  and  wrongfully  eon- 
verted  the  same  to  his  own  use,  constitutes  a  sufficient  allegation 
of  conversion,  as  against  a  general  demurrer. 

[5]  Id. — Proof  of  Loss — ^Waiveh — Pleading. — In  an  action  on  a  policy 
of  automobile  insurance,  the  complaint  is  sufficient,  although  no 
proof  of  lose  is  pleaded,  where  plaintiff  pleads  facts  which  consti- 
tute a  waiver  of  proof  of  loss  and  these  facts  are  not  denied  by 
the  defendant. 

[6]  Id.— Pleading  Contract  According  to  Legal  Effect — ^Denial  of 
Allegations — Issues. — Where  the  plaintiff,  in  such  an  action, 
pleads  the  contract  of  insurance  according  to  its  legal  effect  and 
such  allegations  are  denied  by  the  defendant,  a  finding  of  the  trial 
court  with  relation  to  the  intention  of  the  parties  to  the  contract 
in  using  a  particular  word,  in  defining  the  protection  given,  is 
within  the  issues  made  by  the  pleadings. 

[7]  Id. — Evidence — Burden  of  Proof. — An  action  to  recover  under  a 
policy  of  automobile  insurance  against  theft  is  a  civil  action  and 
plaintiff  is  required  to  prove  his  case  only  by  a  preponderance  of 
the  evidence,  the  rule  being  the  same  as  it  is  in  civil  cases 
generally. 

[8]  Id.— Attempt  to  Recover  Property  —  Payments  to  Detective 
Agency — Recovery  of. — Where  a  policy  of  automobile  insurance 
expressly  provides  that  any  act  of  the  assured  in  recovering,  sav- 
ing, and  preserving  the  property  in  case  of  loss  or  damage  shall  be 
considered  as  done  for  the  benefit  of  all  concerned  and  that  all 
reasonable  expenses  thus  incurred  shall  constitute  a  claim   uni^ut 
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the  policy,  the  assured  is  entitled  to  recover  the  amount  paid  a 
detective  agency  in  attempting  to  recover  the  property. 
[0]  Id.— Equity  of  Vendor — Insurance  of — ^Interest — Judgment. — 
Where  the  interest  or  equity  of  the  assured  in  the  automobile  ia 
the  amount  of  the  unpaid  installments  plus  interest  thereon,  the 
conditional  sale  contract  having  provided  for  the  payment  of  in- 
terest on  all  deferred  payments  from  the  date  of  the  contract,  and 
the  policy  of  insurance  provides  for  the  protection  of  that  equity, 
the  insurance  company,  in  an  action  on  such  policy,  may  not  object 
to  the  allowance  of  such  interest  in  the  judgment. 

APPEAL  from  a  .indgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  H.  Valentine,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

N.  Blackstock,  Edward  M.  Selby  and  W.  I.  Gilbert  for 
Appellant. 

John  B.  Takey  and  Jack  M.  Hendrick  for  Respondent. 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  for  the  plaintiflf  in  an  action  to  recover 
upon  a  contract  of  insurance.  The  court  found  that  the  con- 
tract of  insurance  entered  into  between  the  parties  to  this 
action  consisted  of  a  written  agreement  in  the  form  of  a 
letter  dated  June  8,  1916,  signed  by  the  secretary  of  the 
defendant  company  and  addressed  to  the  plaintiflf,  and  of  a 
policy  of  insurance  set  out  in  the  complaint. 

Plaintiff  was  a  dealer  in  automobiles  and  entered  into  a 
contract  with  one  Suttle,  by  which  Suttle  was  to  purchase 
a  Steams-Knight  automobile  for  $2,250,  the  purchase  price 
to  be  paid  in  ipstallments  as  provided  in  the  contract,  and 
the  automobile  to  remain  the  property  of  the  vendor  until 
all  payments  had  been  made.  Plaintiflf  applied  to  the  de- 
fendant for  insurance  upon  this  automobile  so  contracted  to 
be  sold,  and  a  policy  was  issued  by  the  defendant  on  June 
12,  1917.  The  insured  named  in  the  policy  was  **W.  A. 
Suttle  and/or  N.  R.  Vail."  According  to  the  testimony  and 
the  findings,  at  the  time  of  the  issuance  of  the  policy,  the 
automobile  covered  thereby  was  the  property  of  the  plain- 
tiflf and  said  N.  R.  Vail  had  no  interest  whatever  therein, 
but  his  name  was  inserted  in  the  policy  at  the  suggestion  of 
the  defendant's  agent  because  plaintiflf  stated  to  said  agent 
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of  the  defendant  that  Vail  would  advance  money  upon  this 
purchase  contract.  The  premium  upon  the  policy  was  paid 
by  the  plaintiff  and  the  policy  was  delivered  to  him.  Vail 
for  some  reason  did  not  advance  money  upon  the  contract 
and  on  June  26,  1916,  an  indorsement  was  made  on  said 
policy  by  the  defendant  company  that  it  had  received  notice 
that  the  interest  of  Vail  in  the  policy  had  been  assigned  to 
plaintiff,  and  loss,  if  any,  was  payable  to  W.  A.  Suttle 
and/or  Lynn  C.  Buxton,  as  their  interests  may  appear. 
Later  the  policy  was  assigned  by  plaintiff  to  T.  E.  Newlin 
as  collateral  security,  and  this  assismment  was  approved  by 
the  insurance  company.  After  the  loss  of  the  automobile, 
Newlin  assigned  his  interest  in  said  policy  to  plaintiff. 

The  testimony  upon  which  the  findings  of  the  trial  court 
are  based  shows  that  prior  to  June  8,  1916,  Mr.  Hallenbeck, 
who  was  soliciting  business  for  the  defendant,  had  a  con- 
versation with  the  plaintiff  regarding  his  insurance  busi- 
ness. Hallenbeck  was  seeking  plaintiff's  business  and  plain- 
tiff complained  to  him  about  the  technical  defenses  raised 
by  insurance  companies  and  the  inadequate  protection  given 
by  their  policies,  and  told  him  that  he  desired  to  be  fully 
protected  in  all  cases  of  lease  contracts.  Hallenbeck  prom- 
ised that  his  company  would  fully  protect  the  plaintiff  if  he 
would  insure  his  automobiles  with  it,  and  stated,  according 
to  the  plaintiff's  testimony,  that  the  policies  of  his  company 
would  be  protection  against  **fire,  theft,  and  wrongful  con- 
version," and  that  he  would  have  the  company  write  to 
plaintiff  to  this  effect.  In  accordance  with  this  understand- 
ing, on  June  8,  1916,  H.  Perk,  Jr.,  secretary  of  defendant 
company,  wrote  to  the  plaintiff  as  follows:  **I  wish  to 
advise  you  that  the  International  Indemnity  Company  will 
from  this  date  extend  policies  on  all  cars  in  which  you  may 
have  an  equity  to  cover  any  claims  arising  under  the  fol- 
lowing conditions:  .  .  .  Third:  If  the  conditional  buyer  of 
an  automobile  or  any  member  of  his  immediate  family 
should  steal  any  automobile  insured  under  our  policies  and 
thereby  commit  a  felony,  upon  warrant  being  secured  for 
the  arrest  of  such  party  or  parties,  the  company  hereby 
agrees  that  your  equity  in  any  automobile  insured  by  this 
company  will  be  fully  protected.*'  Plaintiff's  secretary  tes- 
tified that  reliance  was  placed  upon  this  letter  and  policies 


Digitized  by  LjOOQIC 


Way,  1020.]    Buxton  v,  Intebnationai^  Indemnity  Co.    587 

of  insurance  were  ordered  from  the  defendant  company  with 
this  understanding. 

This  instrument  was  never  recalled,  and  plaintiff  had  re- 
ceived no  notice  at  the  time  the  policy  in  suit  here  was 
issued,  nor  thereafter,  that  this  communication  was  not  in 
full  force  and  effect. 

On  or  about  September  15,  1917,  Suttle,  the  vendee  of 
the  car,  disappeared  from  Los  Angeles,  taking  the  car  with 
him.  The  evidence  regarding  his  alleged  misconduct  we 
shall  discuss  later.  [1]  Our  first  consideration  is  the  con- 
tention of  the  appellant  that  the  evidence  does  not  support 
the  finding  of  the  trial  court  that  the  two  documents  men- 
tioned here — ^the  letter  of  June  8,  1916,  and  the  policy 
issued  June  12,  1917 — constitute  one  contract.  We  think  it 
clearly  appears  from  the  testimony  of  the  plaintiff  and  his 
secretary  that  the  policy  was  taken  out  in  reliance  upon 
and  in  consideration  of  the  agreement  made  in  the  letter 
of  June  8th,  and  that  said  letter  became  a  part  of  each  and 
every  contract  of  insurance  entered  into  between  the  parties 
after  its  date  unless  expressly  excluded  from  said  contracts. 
The  policy  of  insurance  itself  provides,  among  other  things, 
insurance  against:  "Theft,  Robbery  or  Pilferage,  excepting 
by  any  person  or  persons  in  the  assured 's  household  or  in 
the  assured 's  service  or  employment  whether  the  theft,  rob- 
bery or  pilferage  occur  during  the  hours  of  such  service  or 
employment  or  not,  and  excepting  also  the  wrongful  con- 
version or  secretion  by  a  mortsragor  or  vendee  in  possession 
under  mortgage,  conditional  sale,  or  lease  agreement,  ..." 

[2]  It  was  the  contention  of  the  plaintiff  upon  the  trial 
that  the  language  hereinbefore  quoted  from  the  letter  of 
June  8th  was  intended  to  obviate  the  exception  italicized 
above  with  reference  to  wrongful  conversion  or  secretion  by 
vendee  in  possession  under  conditional  sale;  and  that  the 
language  of  said  letter:  **If  the  conditional  buyer  .  .  . 
should  steal  any  automobile  insured  under  our  policies  .  .  . 
your  equity  will  be  fully  protected,*'  was  intended  by  the 
parties  and  understood  by  them  to  cover  wrongful  conver- 
sion by  said  conditional  buyer;  that  the  word  *' steal"  is 
used  in  its  broad,  general  sense,  and  not  in  the  technical 
sense  of  larceny.  Plaintiff  asked  that  the  portion  of  the 
contract  of  insurance  appearing  in  the  letter  be  reformed 
to  express  the  true  intent  and  understanding  of  the  parties. 
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The  court  found  that  the  word  ** steal''  was  used  by  the 
parties  to  express  the  idea  of  wrongful  conversion  and  re- 
formed the  contract  accordingly.  The  matter  could  have 
been  disposed  of,  as  pointed  out  by  respondent,  under  the 
power  of  the  court  to  interpret  contracts,  for  it  appears  from 
the  testimony  of  the  plaintiff's  witnesses  that  the  word 
'* steal"  must  have  been  used  by  the  parties  in  its  broad  and 
colloquial  sense.  It  is  unlikely  that  the  plaintiff  would  have 
cared  for  an  extension  of  insurance  to  cover  a  contingency 
which  is  almost  impossible  of  occurrence.  If  appellant's 
view  be  taken,  the  defendant  assumed  practically  no  risk  at 
all  in  guaranteeing  the  plaintiff  against  larceny  by  a  con- 
ditional vendee  of  an  automobile  covered  by  his  contract  of 
purchase.  The  conditional  vendee  would  have  lawful  pos- 
session of  the  car,  and  his  misappropriation  thereof  would 
be  embezzlement  or  wrongful  conversion.  It  is  difficult  to 
imagine  how  he  could  commit  larceny  in  connection  there- 
with, for  this  offense  involves  unlawfulness  in  taking  pos- 
session. Appellant  enlightens  us  upon  this  point  by  arguing 
that  if  the  contract  of  purchase  was  entered  into  for  the 
purpose  of  stealing  the  car,  then  the  original  possession 
would  be  unlawful  and  the  act  would  be  larceny.  It  seems 
unlikely  that  the  plaintiff  desired  insurance  against  a  situa- 
tion such  as  this.  The  necessary  elements  of  such  an  offense 
to  bring  it  within  the  terms  of  such  a  policy  would  be  most 
difficult  of  proof.  Furthermore,  the  direct  testimony  of  the 
plaintiff  is  that  he  desired  and  was  assured  that  he  would 
receive  protection  against  wrongful  conversion  by  his  ven- 
dee. It  is  not  surprising  that  a  la3nnan,  upon  reading  the 
letter  of  June  8th,  would  think  its  language  covered  this 
situation.  It  is  also  not  necessary  that  parties  to  a  contract 
should  express  themselves  in  the  most  technical  and  precise 
terms;  it  is  sufficient  if  their  meaning  clearly  appears. 

Section  3401  of  the  Civil  Code  provides  that  in  revising  a 
written  instrument  the  court  may  inquire  what  the  instru- 
ment was  intended  to  mean,  and  what  were  intended  to  be 
its  legal  consequences,  and  is  not  confined  to  the  inquiry 
what  the  language  of  the  instrument  was  intended  to  be. 
Section  504a  of  the  Penal  Code  provides  that  every  person 
who  shall  fraudulently  remove,  conceal,  or  dispose  of  any 
personal  property  or  effects  of  another  in  his  possession 
binder  a  contract  of  purchase  not  yet  fulfilled  is  guilty  of 
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embezzlement.  Although  the  word  ** steal'*  ordinarily  im- 
ports larceny,  it  may  be  shown  to  import  a  charge  of  em- 
bezzlement. {Taylor  v.  Short,  40  Ind.  511.)  The  word 
"steal"  can  be  shown  in  the  connection  in  which  it  is  used 
not  to  import  larceny.  (26  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
770;  Bunnell  v.  Fiske,  52  Mass.  (11  Met.)  551,  554.)  The 
term  "steal"  "is  commonly  used  in  indictments  for  larceny 
.  .  .  and  denotes  the  commission  of  theft.  But,  in  popular 
usage,  'stealing'  seems  to  be  a  wider  term  than  larceny,  inas- 
much as  it  may  include  the  unlawful  appropriation  of  things 
which  are  not  technically  the  subject  of  larceny."  (Black's 
Law  Dictionary.)  It  is  said  in  Darling  v.  Clement,  69  Vt. 
292,  297,  [37  Atl.  779],  that  the  natural  and  obvious 
meaning  of  the  word  "steal"  is  a  felonious  taking  of  prop- 
erty by  larceny,  but  it  may  be  qualified  by  accompanying 
words  so  as  to  show  that  such  was  not  the  meaning.  In 
the  present  case,  we  think  that  when  the  word  "steal" 
was  accompanied  by  the  qualifying  words,  "by  a  condi- 
tional buyer,"  that  these  qualifying  words  clearly  extended 
the  word  "steal"  so  as  to  make  it  include  embezzlement,  a 
crime  which  is  consistent  with  the  legal  right  of  possession 
in  the  vendee  under  a  conditional  contract  of  purchase. 

Furthermore,  if  the  contract  contained  in  said  letter  be 
construed  as  appellant  desires,  merely  to  cover  a  technical 
theft  by  a  conditional  purchaser,  or,  as  stated  by  the  ap- 
pellant: "Only  to  cover  a  case  where  there  was  a  felonious 
intent  at  the  time  that  the  automobile  purchaser  acquired 
possession,"  then  the  owner  was  already  protected  against 
such  a  situation  by  the  policy  proper,  and  without  the  addi- 
tion of  the  letter  of  June  8th,  and  therefore  the  portion  of 
the  contract  contained  in  the  letter  is  meaningless  and  use- 
less. For  the  policy  itself  provides  against  theft  by  any 
and  every  one  excepting  only  persons  in  the  assured 's  house- 
hold or  employment.  There  is  no  exception  made  as  to  theft 
by  one  having  a  conditional  contract  of  purchase,  and  if  we 
concede  the  possibility  of  such  an  offense,  then  no  excep- 
tion is  made  of  it  in  the  policy.  The  only  thing  that  is  ex- 
cepted with  regard  to  the  conditional  purchaser  is  "wrong- 
ful conversion."  Therefore,  it  appears  that  if  the  letter  of 
June  8th  added  any  protection  against  the  actions  of  the 
conditional  purchaser,  it  must  have  been  by  making  inoper- 
ative this  exception  against  wrongful  conversion. 
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We  therefore  agree  with  the  trial  court  in  its  holding 
that  the  contract  was  intended  by  the  parties  to  cover  un- 
lawful conversion  by  the  vendee. 

It  may  be  appropriate  to  point  out  here,  in  answer  to  cer- 
tain arguments  made  by  appellant,  that  the  finding  of  the 
trial  court  is  that  in  drawing  the  contract  between  the  par- 
ties to  this  action,  it  was  the  intention  of  the  parties  that 
this  contract  should  cover  and  fully  protect  the  plaintiff 
against  the  embezzlement  or  wrongful  conversion  of  any 
automobile  covered  by  any  insurance  policy  issued  by  the 
defendant,  and  that  said  letter  or  contract  of  June  8,  1916, 
was  given  by  defendant  company  to  the  plaintiff  for  the 
purpose  and  with  the  intention  to  protect  tTie  said  plaintiff 
against  wrongful  conversion  or  embezzlement  of  any  automo- 
bile so  sold  by  plaintiff  under  conditional  sales  contract. 
This  finding  is  sufficient  to  sustain  the  judgment,  and  it  is 
immaterial  whether  or  not  the  other  portion  of  the  finding  to 
the  effect  that  by  inadvertence  and  mistake  the  word 
''steal"  was  used  instead  of  the  words  ** wrongful  conver- 
sion and  embezzlement"  is  technically  sustained  by  the  evi- 
dence or  not.  If  the  parties  intended  that  the  word  "steal" 
should  be  used  in  its  broad  and  colloquial  sense  and  cover 
certain  risks  out  of  which  this  loss  grew,  that  is  sufficient, 
and  it  is  unnecessary  that  the  record  show  the  parties  actu- 
ally intended  to  use  the  express  words,  **  wrongful  conver 
sion,"  but  by  mistake  used  the  word  "steal." 

Many  of  the  other  objections  of  the  appellant  are  tech 
nical  ones,  and  we  shall  discuss  them  briefly.  Appellant  con- 
tends that  its  demurrer  should  have  been  sustained  because 
the  complaint  contains  two  causes  of  action  which  were 
not  separately  stated.  The  court  found,  contrary  to  ap- 
pellant's premise  upon  this  argument,  that  the  letter  and 
contract  constituted  one  and  the  same  contract.  As  before 
stated,  we  are  in  accord  with  this  conclusion.  [3]  A 
complaint  seeking  to  revise  or  reform  a  contract  and  also 
to  recover  upon  or  enforce  the  same  states  but  one  cause 
of  action.  {Messer  v.  Hibernia  Sav.  &  Loan  Society,  149 
Cal.  122,  [84  Pac.  835].) 

[4]  Appellant  also  contends  that  the  complaint  does  not 
sufficiently  allege  the  conversion  of  the  automobile  by  Suttle, 
and  therefore  fails  to  allege  loss.  The  complaint  alleges: 
**As  this  plaintiff  is  informed  and  believes,  and  therefore 
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alleges  the  fact  to  be,  the  said  W.  A.  Suttle,  without  the 
knowledge  or  consent  of  this  plaintiff,  removed  from  Los 
Angeles,  and  the  state  of  California,  the  said  automobile 
and  ever  since  has  and  does  now  conceal  the  same  with  the 
intent  to  injure  and  defraud  this  plaintiff."  This  is  an 
allegation  upon  information  and  belief  of  suflBcient  facts 
to  constitute  embezzlement  under  our  code.  And  it  is  fur- 
ther alleged  in  the  complaint,  upon  information  and  belief, 
that  the  said  Suttle  '*  embezzled  said  automobile  and  wrong- 
fully converted  the  same  to  his  own  use."  An  allegation  of 
material  facts  upon  information  or  belief  is  a  suflScient  alle- 
gation. (Sec.  446,  Code  Civ.  Proc. ;  McDermont  v.  Anaheim 
etc.  Water  Co,,  124  Cal.  112,  115,  [56  Pac.  779].)  The 
objection  to  this  allegation  was  taken  by  general  demurrer, 
and  the  allegations  of  the  complaint  we  think  are  sufficient 
against  such  attack. 

[5]  Appellant  also  contends  that  the  complaint  is  insuffi- 
cient because  no  proof  of  loss  is  pleaded.  Plaintiff  pleaded 
facts  which  constitute  a  waiver  of  proof  of  loss,  and  these 
facts  were  not  denied  by  the  defendant.  Plaintiff  alleged 
that  on  September  24,  1917,  he  notified  the  defendant  in 
writing  of  the  loss  or  disappearance  of  the  automobile  and 
that  within  sixty  days  from  the  date  of  the  loss  the  defend- 
ant denied  liability  upon  the  policy  upon  the  ground  that 
the  policy  did  not  cover  embezzlement  or  wrongful  conver- 
sion. Appellant  seeks  to  avoid  the  effect  of  this  waiver  by 
asserting  that  its  denial  of  liability  was  under  the  policy 
alone,  and  it  did  not  have  in  contemplation  the  letter  of 
June  8,  1916,  which  was  held  by  the  trial  court  to  be  a  part 
of  the  policy;  that,  therefore,  they  never  denied  liability 
under  the  contract  recovered  upon  here  and  therefore  never 
waived  proof  of  loss.  The  answer  to  this  contention  is  that 
the  defendant  was  aware  of  all  the  facts  and  is  presumed 
to  know  the  law.  Since  the  court  has  held  that  the  two  in- 
struments constituted  one  contract,  defendant's  denial  of 
liability  under  the  contract  was  a  denial  of  liability  under 
both  instruments. 

[6]  Another  objection  of  appellant  is  that  the  finding  of 
the  trial  court  with  relation  to  the  intention  of  the  parties 
to  the  contract  in  using  the  word  ** steal"  is  outside  of  the 
issues  made  by  the  pleadinsrs.  This  arjniment  is  made  be- 
cause the  complaint  alleged,  among  other  things,  that  the  de- 
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fendant  had  contracted  and  agreed  with  the  plaintiff  in 
consideration  of  the  plaintiff  purchasing  insurance  from  the 
defendant  to  attach  to  each  and  every  policy  then  in  exist- 
ence held  by  plaintiff  or  that  might  thereafter  be  issued  a 
rider  or  agreement  protecting  the  plaintiff  against  wrongful 
conversion  by  purchasers  under  conditional  contracts  of  sale. 
It  is  true  that  the  trial  court  found  against  this  allegation 
of  the  complaint,  and  plaintiff  did  not  recover  upon  this  the- 
ory of  the  case.  But  it  is  not  true  that  the  complaint 
contained  no  allegations  sufficient  to  place  in  issue  the  ques- 
tion of  the  meaning  of  the  word  ''steal"  as  contained  in 
the  letter  of  June  8,  1916.  Upon  examination  of  the  com- 
plaint, we  find  an  allegation  that  the  defendant  in  con- 
sideration of  the  payment  of  a  certain  premium  executed 
and  delivered  to  the  plaintiff  a  policy  of  insurance  against 
all  direct  loss  or  damage  which  he  might  sustain  caused 
by  the  wrongful  conversion  of  said  automobile  by  the 
vendee  under  said  executory  contract.  This  is  pleading 
the  contract  according  to  its  legal  effect  and  these  allegations 
were  denied  by  the  defendant.  In  determining  the  legal 
effect  of  this  contract  which  was  found  to  be  made  up 
of  the  policy  and  letter  of  June  8,  1916,  the  court  neces- 
sarily determined  the  meaning  of  the  language  used  in  the 
light  of  the  intention  of  the  parties  to  the  contract.  This 
portion  of  finding  4  was  therefore  in  issue,  and  it  is  the 
basis  of  the  judgment. 

The  only  other  objection  of  the  appellaut  which  we  find 
it  necessary  to  discuss  here  is  that  the  evidence  does  not 
justify  the  finding  that  Suttle  converted  the  automobile  to 
his  own  use  and  removed  the  same  from  the  state  of  Cali- 
fornia and  does  now  retain  and  conceal  the  same  with  intent 
to  injure  and  defraud  the  plaintiff.  The  evidence  in  the 
case  shows  (and  there  is  no  evidence  to  the  contrary)  that 
Suttle  took  the  automobile  out  of  this  state  without  the  con- 
sent or  knowledge  of  the  plaintiff;  that  he  concealed  the 
same  so  that  the  plaintiff  is  unable  to  locate  it,  although  he 
employed  detectives  who  followed  Suttle  about  to  several 
cities  and  endeavored  to  locate  the  car;  that  plaintiff  de- 
manded of  Suttle  either  pa3nnent  of  the  installments  due  or 
possession  of  the  car,  and  this  demand  has  not  been  com- 
plied with;  that  the  payment  due  on  September  15,  1917, 
the  day  when  the  automobile  was  taken  from  the  state  has 
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not  been  made,  and  no  subsequent  payment  haa  been  made, 
although  several  months  elapsed  between  the  time  of  its  dis- 
appearance and  the  institution  of  this  action.  It  is  apparent 
from  this  testimony  that  Suttle  exercised  dominion  over  the 
automobile  which  was  inconsistent  with  the  rights  of  the 
true  owner.  {Fitzgerald  v.  State,  50  N.  J.  L.  475,  477, 
[14  Atl.  746] ;  People  v.  Ooodrich,  142  Cal.  220,  [75  Pac. 
796].)  [7]  An  action  to  recover  under  a  policy  of  auto- 
mobile insurance  against  theft  is  a  civil  action  and  plaintiff 
is  required  to  prove  his  case  only  by  a  preponderance  of  the 
evidence,  the  rule  being  the  same  as  it  is  in  civil  cases 
generally. 

[8]  The  objection  that  the  plaintiff  should  not  have  re- 
covered the  $126.26  paid  to  the  detective  agency  in  attempt- 
ing to  recover  the  automobile  is  met  by  the  express  terms 
of  the  policy  that  any  act  of  the  assured  in  recovering,  sav- 
ing, and  preserving  the  property  in  case  of  loss  or  damage 
shall  be  considered  as  done  for  the  benefit  of  all  concerned 
and  all  reasonable  expenses  thus  incurred  shall  constitute 
a  claim  under  this  policy.  The  portion  of  the  contract  con- 
tained in  the  letter  of  June  8th  provides  for  the  pro- 
tection of  plaintiff's  equity  in  the  car.  [9]  Plaintiff's 
equity  in  the  car  was  the  amount  of  the  unpaid  install- 
ments plus  interest  thereon;  for  the  terms  of  the  condi- 
tional contract  of  sale  provided  for  the  payment  of  interest 
upon  all  deferred  payments  from  the  date  of  the  con- 
tract.  Appellant  may  not,  therefore,  object  to  the  allow- 
ance of  such  interest  in  the  judgment. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by   the   supreme    court   on   July    19,    1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent. 

47  Cal.  App.— 88 
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[Civ.  No.  2784.    Second  Appellate  District,  Division  One.— May  20, 

1920.] 

PIONEER     TRUCK     COMPANY      (a     Corporation), 
Respondent,  v.  H.  W.  HAWLEY,  Appellant. 

[1]  Replevin  —  Pleading — Possession — Findings — Issues — Appeal — 
Presumption. — On  an  appeal  on  the  judgment-roll  alone  from  a 
judgment  in  favor  of  the  plaintiff  in  an  action  to  replevin  an  auto- 
truck, although  the  complaint  failed  to  touch  upon  the  subject  of 
possession  of  the  property  by  defendant  at  the  commencement  of 
the  action,  or  the  implication  of  such  possession  was  very  defec- 
tively conveyed,  but  such  defect  was  not  raised  by  demurrer,  it  wiU 
be  presumed  in  favor  of  the  judgment  and  findings  of  the  trial 
court  showing  defendant's  possession  of  the  truck  at  the  com- 
mencement of  the  action,  that  such  fact  was,  at  the  trial,  treated 
as  a  fact  within  the  issues  and  properly  to  be  determined  by  the 
court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Wm.  D.  Dehy,  Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  McD.  Spencer  and  Jensen  &  Jensen  for  Appellant. 

Warren  B.  Libby  for  Respondent. 

CONREY,  P.  J.— The  plaintiflP  brought  this  action  to  re- 
cover judj^rment  for  possession  of  a  certain  described  auto- 
truck, or  the  value  thereof  if  a  return  cannot  be  had,  and 
for  damages.  Judgment  having  been  entered  in  favor  of 
the  plaintiff,  the  defendant  appeals  therefrom,  and  the  case 
is  brought  here  upon  the  judgment-roll  alone. 

Appellant  claims  that  it  nowhere  appears,  either  from  the 
complaint  or  the  findings,  that  appellant  ever  had  posses- 
sion of  the  property  sought  to  be  recovered,  and  that  for 
that  reason  the  judgment  should  be  reversed.  He  relies 
upon  the  rule  that  in  an  action  of  this  kind  the  plaintiff 
cannot  recover  without  alleging  and  proving  that  at  the 
time  of  commenocmcnt  of  the  action  the  property  was  in  pos- 
seasion  of  the  defendant.  {Riciotto  v.  Clement,  94  Cal.  105, 
[29  Pac.  414].) 
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In  the  case  at  bar  the  only  allegations  touching  the  de- 
fendant are  that,  at  a  stated  time  a  few  days  prior  to  the 
commencement  of  this  action,  the  plaintiff  demanded  posses- 
sion of  said  property  from  the  defendant,  and  that  defend- 
ant has  failed,  refused,  and  neglected  to  deliver  the  same  to 
the  plaintiff;  *'that  plaintiff  is  damaged  by  the  unlawful 
holding  of  said  property  in  the  sum  of  twenty-five  dollars 
for  each  and  every  day  the  same  has  been  withheld  since 
said  seventeenth  day  of  January,"  etc.  The  answer  of  the 
defendant  was  equally  noncommittal  and  silent  on  the  sub- 
ject of  defendant's  possession  of  the  truck,  but  denied  the 
allegations  above  noted.  The  findings  of  fact  affirm  the  de- 
mand by  plaintiff,  the  failure  and  refusal  of  defendant  to 
deliver  the  property  to  plaintiff,  and  declare  that  the  plain- 
tiff is  damaged  in  a  stated  sum  by  the  detention  of  said 
truck.  In  the  ** conclusions  of  law*'  it  was  further  stated 
that  the  defendant  "withholds  possession  thereof  unlawfully 
from  said  plaintiff." 

[1]  If  the  complaint  does  not  wholly  fail  to  touch  upon 
the  subject  of  possession  of  the  property  by  defendant  at 
the  commencement  of  the  action,  it  must  at  any  rate  be  ad- 
mitted that  the  implication  of  such  possession  is  very  de- 
fectively conveyed.  Respondent  contends,  however,  that 
since  no  demurrer  was  filed  in  the  case,  and  since  the  court 
made  findings  as  above  stated,  and  it  is  not  made  to  appear 
that  any  question  was  raised  in  the  court  below  concerning 
the  sufficiency  of  the  complaint,  that  this  court  must  now 
assume,  in  favor  of  the  findings  and  judgment,  that  the  fact 
of  defendant's  possession  of  the  truck  at  the  commencement 
of  the  action  was,  at  the  trial,  treated  as  a  fact  within  the 
issues  and  properly  to  be  determined  by  the  court.  On  this 
ground  we  think  that  the  judgment  should  be  sustained.  In 
Slaughter  v.  Goldberg,  Bowen  &  Co,,  26  Cal.  App.  318,  324 
et  seq.,  [147  Pac.  90],  this  subject  is  fully  discussed.  There 
it  was  conceded  that  the  complaint  failed  to  show  a  certain 
fact  without  which  the  action  would  not  lie;  nevertheless 
it  appeared  that  the  case  had  been  tried  and  determined 
upon  the  theory  that  the  issue  was  presented  in  the  case. 
The  court  held  that  a  defendant  should  not  be  permitted  to 
stand  by  and,  without  objection,  allow  an  issue  to  be  tried 
as  though  properly  presented  by  the  pleadings,  and  on  ap- 
peal escape  the  consequences  by  claiming  that  the  complaint 
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failed  to  present  such  issue,  The  difference  between  that 
case  and  this  is  that  there  the  facts  as  to  the  conduct  of  the 
trial  and  the  manner  in  which  the  evidence  was  received 
were  before  the  court  of  appeal,  whereas  in  the  present  case 
we  have  only  the  judgment-roll.  But  in  Oervaise  v. 
Brookins,  156  Cal.  110,  [103  Pac.  332],  the  supreme  court, 
upon  a  consideration  of  the  pleadings  and  findings  alone,  de- 
termined that  it  appeared  with  reasonable  certainty  that  the 
case  was  tried  upon  the  theory  that  the  answer  put  in  issue 
the  value  of  certain  property,  although  technically  that  issue 
had  not  been  properly  presented  by  the  pleadings.  That 
being  so,  the  court  denied  to  the  appellant  the  right  to  have 
the  point  considered  that  there  was  no  such  issue.  The  case 
of  Illinois  T.  &  8,  Bmk  v.  Pacific  By.  Co,,  115  Cal.  297, 
[47  Pac.  60],  was  cited  wherein  **the  presence  in  the  record 
of  a  finding  of  fact  which  it  was  claimed  was  not  in  issue, 
was  considered  a  sufficient  showing  that  the  cause  was  tried 
upon  the  theory  that  the  fact  was  in  issue." 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  19,  1920,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.y  who  were  absent. 
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[Civ.  No.  3122.    Second  Appellate  District,  Division  One.— May  20, 

1920.] 

WM.  L.  GLOCKNER,  etc..  Appellant,  v.  PALACE 
AMUSEMENT  COMPANY  (a  Corporation),  Respond- 
ent. 

[1]   JUDGMKNTS  —  ACTION    ON    INSTALLMENT    CONTRACT  —  FSAUD  —  Ad- 

VEB8I  Finding  —  Subsequent  Action  —  Defenses  —  Estoppel. — 
Where  the  court,  in  an  action  to  recover  certain  unpaid  monthly 
installments  due  under  a  contract  for  the  purchase  of  a  motion 
picture  orchestra,  finds  adversely  to  the  defendant  as  to  its  allega- 
tion of  fraudulent  acts  of  plaintiff  which  are  set  up  as  a  defense, 
the  defendant  is  thereby  estopped  to  allege  said  facts  as  a  defense 
to  a  second  action  by  plaintiff  to  reeover  subsequent  unpaid 
monthly  installments. 
[2]  Id. — ^FoBMEE  Judgment  as  EfeTOPPEL— Pleading — Peoof.— In  such 
subsequent  action  it  is  not  necessary  that  plaintiff  plead  the  former 
judgment  as  an  estoppel,  but  when  the  defendant  by  his  answer 
tenders  the  same  issue  presented  in  the  former  action,  plaintiff  is 
entitled  to  offer  evidence  of  the  facts  constituting  such  estoppel 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Lewis  R.  Works,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Smith  ft  Breslin  for  Appellant 

Wm.  T.  Blakely  for  Respondent 

SHAW,  J. — ^Action  to  recover  certain  unpaid  monthly  in- 
stallments of  money  alleged  to  be  due  under  a  contract  for 
the  purchase  by  defendant  from  plaintiff  of  a  motion  picture 
orchestra. 

Judgment  went  for  defendant,  from  which  plaintiff 
appeals. 

For  defense  to  the  action  defendant  relied  upon  certain 
aUeged  fraudulent  acts  practiced  by  plaintiff,  whereby  de- 
fendant was  induced  to  enter  into  the  contract,  as  to  all  of 
which  the  court  found  in  defendant's  favor. 

[1]  It  appears  that  prior  to  the  institution  of  the  action 
there  had  been  anotlier  action  between  the  same  parties  and 
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■  * 

upon  the  same  contract  to  recover  monthly  installments  of 
money  theretofore  accruing  thereon  and  which  defendant 
had  failed  to  pay.  In  this  first  action  the  defendant,  as 
here,  pleaded  in  defense  of  recovery  therein  the  same 
fraudulent  acts  of  plaintiff  which  it  sets  up  in  its  answer 
in  the  instant  case,  and,  as  shown  by  the  judgment-roll  in 
said  first  action,  introduced  in  evidence,  the  court,  as  to  such 
defense,  found  adversely  to  defendant  and  gave  judgment 
tor  plaintiff,  which  judgment  ha^,  at  the  time  of  filing  the 
complaint  herein,  become  final.  Hence,  the  court  having  in 
the  trial  of  the  first  case  adjudged  as  unavailing  the  defense 
of  fraud  therein  pleaded,  defendant  must,  in  the  second 
suit,  upon  the  principle  of  estoppel,  be  deemed  concluded 
thereby.  While  the  subject  of  the  action  in  this  case  was 
different  installments  from  those  involved  in  the  former 
action,  the  defense  to  recovery  thereof  was  the  same  in  both ; 
hence,  as  said  in  Koehler  v.  Holt  Mfg.  Co,,  146  Cal.  335, 
[80  Pac.  73] :  **The  case  comes  clearly  within  the  principle 
that  a  judgment  operates  as  an  estoppel  to  preclude  the 
parties  and  privies  from  contending  to  the  contrary  of  that 
point  or  matter  of  fact,  which,  having  been  once  distinctly 
put  in  issue  by  them,  has  been,  on  such  issue  joined, 
solemnly  found  against  them."  Indeed,  we  know  of  no 
authority  holding  to  the  contrary,  while  the  proposition  is, 
among  other  cases,  supported  by  Baker  v.  Eilers  Music  Co., 
175  Cal.  657,  [166  Pac.  1008] ;  Wiese  v.  San  Francisco 
Musical  Society,  82  Cal.  645,  [7  L.  R.  A.  577,  23  Pac.  212], 
and  Williams  v.  Hawkins,  34  Cal.  App.  146,  [166  Pac.  869]. 

[2]  Respondent  attempts  to  avoid  the  result  by  suggest- 
ing that  plaintiff  did  not  plead  the  former  judgment  as  an 
estoppel.  A  sufficient  answer  to  this  is  that  he  could  not 
anticipate  that  defendant  would,  as  a  defense,  plead  facta 
which  had  been  theretofore,  on  issue  joined,  adjudged 
against  it;  and  hence  when  defendant  by  answer  tendered 
the  same  issue,  he  was  entitled,  without  pleading  the  judg- 
ment, to  offer  evidence  of  the  facts  constituting  the  estoppel 

Our  views  render  it  unnecessary  to  notice  other  points. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.   No.  3368.    First   Appellate   District,  Division   Two.— May   20, 

1920.] 

SECURITY  MORTGAGE  COMPANY  (a  Corporation), 
Respondent,  v.  JOHN  DELFS  et  al.,  Defendants;  CON- 
TINENTAL NATIONAL  BANK  OF  LOS  ANGELES 
(a  Corporation),  Cross-complainant  and  Appellant. 

[1]  MoRTOAGES — Action  to  Foreclose — Delivebt  of  Note  and  Mokt- 
GAOE  BY  Assignee  to  Payee — Conflicting  Evidence  —  Finding  — 
Appeal. — In  an  action  to  foreclose  a  mortgage,  a  finding  of  the 
trial  court  that  after  the  payee  of  the  note  had  executed  an  as- 
signment of  the  note  and  mortgage  on  a  separate  paper,  the  as- 
signee under  such  assignment  voluntarily  redelivered  the  note  and 
mortgage  to  the  payee,  if  based  upon  conflicting  evidence,  is  con- 
clusive on  the  appellate  court. 

[2]  Id, — Fraud  —  Negligence  —  Injury  to  Two  Innocent  Parties  — 
Who  must  Suffer — Equity. — As  between  two  innocent  parties 
who  have  both  suflPcre^i  from  the  fraud  of  a  third  the  loss  must 
fall  where  the  course  of  business  has  placed  it,  if  no  fault  or 
negligence  is  imputable  to  either  party;  but  where  the  fault  or 
negligence  of  either  has  furnished  the  means  whereby  the  third 
party  has  perpetrated  the  fraud  and  occasioned  the  loss,  equity 
demands  that  the  loss  must  be  borne  by  the  one  who  by  his  con- 
duct has  rendered  the  injury  possible. 

[8]  Id. — Redelivery  of  Note  and  Mortgage  by  Assignee  to  Payee-* 
Subsequent  Assignment  to  Another  for  Value — Want  of  No- 
tice— Estoppel. — Where,  after  a  note  and  mortgage  are  assigned 
on  a  separate  paper  by  the  payee  to  a  bank  as  security  for  the 
payment  of  an  independent  debt,  the  bank  voluntarily  delivers  the 
note  and  mortgage  to  the  payee  thereof  without  any  notation 
thereon  showing  its  claim,  and  without  recording  the  assignment 
to  it  or  giving  notice  to  the  mortgagors  of  such  assignment,  and 
thereafter  the  payee  assigns  the  note  and  mortgage  to  another, 
who  takes  the  same  prior  to  the  recordation  of  the  assignment  to 
the  bank,  in  good  faith,  for  value,  and  without  any  notice  of  any 
prior  claim,  the  bank  is  estopped  from  claiming  ownership  as 
against  such  subsequent  assignee. 

[4]  Id.— Order  of  Recordation  of  Assignments  Immaterial — Con- 
struction OF  Code. — In  such  case,  the  equities  of  the  respective 
assignees  are  not  rendered  equal  because  the  subsequent  assignee 
does  not  record  his  assignment  until  after  the  holder  of  the  first 
assignment  has  recorded  his,  where  the  latter  is  not  injured  by  the 
failure  to  record  such  subsequent  assignment;  neither  is  such  sub- 
sequent assignment  void  under  section  1214  of  the  Civil  Code,  as 


Digitized  by  LjOOQIC 


600  Sboumty  Mortgage  Co.  v.  Dblfs.     [47Cal.App. 

against  the  assignee  under  the  prior  assignment,  who  plaeea  his 
assignment  of  record  first,  as  the  latter  is  not  a  "snbseqaent  pur- 
chaser" within  the  meaning  of  that  section. 
[6]  Id.— Assignment  to  Two  Innocent  Parties — Priobitt  of  Trans- 
FEB  AND  Recordation — Neougencs — Fraud — Bights  of  Parties. 
When  a  mortgage  on  realty  is  fraudulently  transferred  to  two  inno- 
cent assignees  under  separate  assignments  prior  to  recordation  or 
other  notice  of  either  assignment,  as  between  the  two  innocent 
parties  the  priority  of  the  transfer  and  of  the  recordation  or  other 
notice  is  important  only  when  the  equities  are  equal;  but  where 
the  assignee  second  in  point  of  time  takes  without  notice  and  for 
a  valuable  consideration  through  the  negligence  of  the  other  and 
the  equities  are  otherwise  equal,  he  by  whose  negligence  the  fraud 
occurred  must  be  the  sufferer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kemp,  Mitchell  &  Silberberg  for  Appellant 

Swanwick  &  Donnelly,  S.  E.  Vermilyea  and  J.  W.  Swan- 
wick  for  Respondent. 

NOURSE,  J. — Defendant  and  cross-complainant  appeals 
from  a  judgment  in  favor  of  plaintiff  foreclosing  a  mortgage 
executed  by  the  defendants  John  and  Rosa  Delfs  to  one 
Gore,  in  February,  1917,  and  assigned  by  him  to  appellant 
in  March,  1917,  and  thereafter  on  July  26,  1917,  assigned  by 
Gore  to  respondent.  The  facts  material  to  the  case  are 
that,  after  the  execution  and  delivery  of  the  note  and  mort- 
gage, Gore,  the  payee  thereof,  assigned  both  on  a  separate 
paper  to  appellant  as  security  for  the  payment  of  an  in* 
dependent  debt  due  from  Gore  to  appellant;  that  thereafter 
and  on  July  18,  1917,  appellant,  acting  through  its  regu- 
larly employed  note  teller,  delivered  the  note  and  mortgage 
to  Gore,  taking  his  receipt  therefor;  that  on  July  26,  1917, 
Gore  assigned  the  note  and  mortgage  to  respondent  as  secur- 
ity for  the  payment  of  ten  thousand  dollars  borrowed  by 
him  from  respondent  at  that  time;  that  thereafter  and  on 
the  twenty-first  day  of  September,  1917,  appellant  duly 
recorded  its  assignment  of  March,  1917,  and  four  days  later 
respondent's  assignment  of  July  26th  was  recorded.    The 
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action  was  commenced  by  respondent  to  foreclose  the  mort- 
gage so  assigned  to  it  and  appellant  intervened,  claiming  to 
be  the  owner  of  the  note  and  mortgage  as  a  prior  assignee. 

The  trial  court  found  that  respondent  was  the  owner  of 
the  note  and  mortgage  at  the  time  of  the  trial,  that  appel- 
lant was  estopped  from  claiming  ownership,  and  that  the 
note  and  mortgage  had  been  voluntarily  delivered  to  Gore 
by  appellant.  These  findings  are  attacked  by  appellant — 
the  first  two  as  being  insufiicient  to  support  the  judgment, 
the  last  as  not  being  supported  by  the  evidence. 

[1]  First  giving  consideration  to  the  attack  upon  the 
finding  of  voluntary  delivery  of  the  note  and  mortgage,  it 
appears  that  the  evidence  was  conflicting,  a  portion  of  it  hav- 
ing been  given  by  deposition  and  this  being  contradicted 
by  appellant's  witnesses  during  the  course  of  the  trial.  The 
evidence  was  that  the  documents  were  voluntarily  delivered 
to  Gore  by  the  regularly  employed  note  teller  of  the  bank, 
who  took  Gore's  receipt  upon  a  printed  form  of  receipt  for 
collateral  furnished  him  by  the  bank  for  the  purpose.  The 
teller  testified  that  he  had  been  specially  authorized  by  the 
bank  president  to  so  deliver  collateral  to  Gore  whenever  he 
wanted  it  and  that  it  was  a  customary  and  frequent  thing 
to  do  if  the  particular  form  of  receipt  was  signed.  The 
only  conflict  in  the  evidence  as  to  this  point  was  in  the 
testimony  of  one  of  the  witnesses  for  appellant  to  the  effect 
that  the  authority  given  the  note  teller  was  restricted  so 
that  he  should  not  permit  Gore  to  take  the  documents  away 
from  the  bank  premises.  Upon  such  conflict  this  court  is 
bound  by  the  finding  of  the  trial  court. 

With  this  finding  taken  as  conclusive,  the  evidence  is 
that,  on  the  eighteenth  day  of  July,  1917,  appellant,  while 
then  having  possession  of  the  note  and  mortgage  as  security 
for  an  indebtedness  of  Gore  to  appellant,  voluntarily  de- 
livered them  to  Gore,  indorsed  in  blank  by  Gore,  the  payee 
thereof,  with  nothing  appearing  upon  either  document  to 
indicate  that  appellant,  or  anyone  other  than  Gore,  had  any 
interest  in  them;  that  appellant  permitted  the  note  and 
mortgage  to  remain  in  the  possession  of  Gore  without  rec- 
ordation of  its  assignment  or  notice  to  the  mortgagors  until 
some  six  months  after  its  execution;  that  the  loan  of  re- 
spondent to  Gore  was  made  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  or  knowledge  that  anyone 
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other  than  Gore  claimed  any  interest  in  the  note  and  mort- 
gage; and  that  the  loan  would  not  have  been  made  by  re- 
spondent if  appellant  had  not  permitted  (Jore  to  assume 
possession  of  the  documents  free  from  any  notice  of  adverse 
claims. 

Upon  this  showing  it  is  argued  that  appellant  was  negli- 
gent in  failing  to  record  its  assignment  prior  to  the  transfer 
to  respondent,  in  failing  to  give  notice  to  the  mortgagors, 
and  in  delivering  the  documents  to  Gore  without  some  nota- 
tion thereon  showing  its  claim.  From  this  it  is  argued  that, 
as  respondent  was  an  innocent  purchaser  for  value  and  with- 
out notice,  appellant  is  estopped  by  its  own  negligence  from 
asserting  its  claim,  or  that,  the  loss  having  occurred  through 
appellant's  negligence,  it  must  be  the  one  to  suffer. 

[2]  As  between  two  innocent  parties  who  have  both 
Buffered  from  the  fraud  of  a  third  the  loss  must  fall  where 
the  course  of  business  has  placed  it,  if  no  fault  or  negligence 
is  imputable  to  either  party.  But  where  the  fault  or  negli- 
gence of  either  has  furnished  the  means  whereby  the  third 
party  has  perpetrated  the  fraud  and  occasioned  the  loss, 
equity  demands  that  the  loss  must  be  borne  by  the  one  who 
by  his  conduct  has  rendered  the  injury  possible.  (10 
B.  C.  L.,  p.  695.)  This  is  in  effect  a  restatement  of  the 
well-known  maxim  of  jurisprudence  found  in  section  3543 
of  our  Civil  Code  that  **  where  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third,  he,  by  whose  negligence 
it  happened,  must  be  the  sufferer.*' 

[3]  The  doctrine  so  expressed  is  often  referred  to  as  es- 
toppel by  negligence,  which  is  not  strictly  correct  because 
some  of  the  essential  elements  of  estoppel  are  lacking  in 
ordinary  negligence.  But  it  makes  little  difference  by  what 
term  the  rule  is  designated.  If  the  facts  found  are  sufficient 
to  bring  the  conclusion  of  law  within  the  rule  the  judgment 
must  be  aflSrmed.  Here  the  findings  of  fact  amply  support 
the  conclusion  that  respondent  was  the  innocent  party  and 
that  the  loss  occurred  through  the  negligence  of  appellant 
The  note  and  mortgage  were  made  payable  to  Gore  and  bore 
every  evidence  of  title  and  transferability  in  him.  Respond- 
ent made  inquiry  of  the  mortgagors  to  ascertain  if  they  had 
any  equitable  defenses  against  the  apparent  liability  and 
ascertained  that  tliey  had  none.  This  was  all  that  prudence 
in  the  ordinary  course  of  business  required.    If  appellant 
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had  recorded  its  assignment  or  had  given  notice  thereof  to 
the  mortgagors,  its  rights  could  have  been  protected.  **The 
policy  of  the  law  is  against  upholding  secret  liens  and 
charges  to  the  injury  of  innocent  subsequent  purchasers  and 
encumbrancers."  (Smitton  v.  McCuUough,  182  Cal.  530, 
[189  Pac.  686].)  [4]  But  appellant  argues  that  the  equi- 
ties are  equal  because  respondent  also  was  negligent.  The 
only  negligence  ascribed  to  respondent  in  the  briefs  is  its 
failure  to  record  its  assignment  prior  to  recordation  by  ap- 
pellant. But  negligence  without  injury  is  of  no  avail  to 
appellant.  Upon  its  theory  of  the  case,  if  respondent  had 
so  recorded  its  assignment,  appellant  would  have  been  with- 
out  any  remedy  whatsoever,  while  the  failure  to  record  did 
not  injure  appellant. 

The  facts  of  the  case  differ  materially  from  those  in  Chase 
V.  Whitmore,  68  Cal.  545,  [9  Pac.  942] ;  Kohn  v.  Sacramento 
Elec,  Oas  etc.  Co,,  168  Cal.  1,  [141  Pac.  626] ;  and  Crocker 
Nat,  Bank  v.  Byrne  &  McDonnell,  178  Cal.  329,  [173  Pac. 
752]  ;  because  in  each  one  of  those  cases  the  securities  were 
taken  from  the  true  owner  by  fraud  or  theft,  whereas  in  the 
case  at  bar  the  note  and  mortgage  were  assigned  to  appel- 
lant as  security  for  the  payment  of  another  independent 
debt  and  the  pledgee  voluntarily  released  its  security  to  the 
pledgor  without  fraud  on  the  part  of  anyone  acting  for  the 
pledgee.  Furthermore,  as  Gore  was  the  payee  of  the  note, 
he  was,  so  long  as  it  remained  in  his  possession  at  least,  the 
apparent  if  not  the  true  owner.  Under  such  circumstances 
respondent  was  not  required  to  make  inquiry  of  all  the 
world  to  see  if  others  had  some  prior  claim. 

There  remains  for  consideration  the  question  of  the  effect 
of  the  recordation  acts  upon  the  rights  of  the  parties.  Ap- 
pellant contends  that  respondent's  assignment  must  be  held 
void  because  under  section  1215  of  the  Civil  Code  an  assign- 
ment of  a  mortgage  upon  real  property  must  be  treated  as 
a  conveyance  within  the  meaning  of  section  1214  of  the  Civil 
Code,  which  provides  that  every  such  conveyance  is  void  '*as 
against  any  subsequent  purchaser  ...  in  good  faith  and  for 
a  valuable  consideration,  whose  conveyance  is  first  duly  re- 
corded." But  assuming  that  the  section  includes  an  assign- 
ment of  a  mortgage,  appellant  was  not  a  **  subsequent  pur- 
chaser" within  the  meaning  of  the  section,  the  purpose  of 
which  is  to  protect  the  interests  of  the  innocent  purchaser 
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as  against  the  claim  of  the  prior  owner  who  has  failed  to 
avail  himself  of  the  protection  afforded  him  by  the  statute 
of  giving  notice  to  the  world  by  the  recordation  of  the  con- 
veyance. But  even  so,  these  sections  of  the  code  were 
enacted  at  the  same  time  as  section  2934  of  the  same  code, 
which  provides  that  **an  assignment  of  a  mortgage  may  be 
recorded  in  like  manner  as  a  mortgage,  and  such  record 
operates  as  notice  to  all  persons  subsequently  deriving  title 
to  the  mortgage  from  the  assignor."  Here  again  is  the 
evident  purpose  to  make  the  recordation  of  the  assignment 
notice  to  those  subsequently  deriving  title.  "There  is  no 
provision  as  to  prior  assignees,  or  that  the  recordation 
should  have  *like  effect*  as  recordations  of  grants."  {Adler 
V.  Sargent,  109  Cal.  42,  49,  [41  Pac.  799].)  The  effect  of 
the  recordation  of  a  grant  of  real  property  is  fixed  by  sec- 
tion 1107  of  the  Civil  Code,  which  favors  the  one  who,  in 
good  faith  and  for  a  valuable  consideration,  has  acquired 
title  by  an  instrument  that  is  first  duly  recorded.  There  is 
no  express  provision  in  the  code  to  the  effect  that  the  recor- 
dation of  an  assignment  of  a  mortgage  on  real  property 
shall  in  itself  operate  to  defeat  the  title  of  an  innocent 
assignee  for  value  who  took  without  notice  and  prior  to  the 
recordation.  Inasmuch  as  section  2934  relates  specifically 
to  assignments  of  mortgages  and  was  adopted  concurrently 
with  sections  1214  and  1215  of  the  Civil  Code,  the  effect  of 
recordation  of  an  assignment  must  be  that  prescribed 
therein,  namely,  notice  to  those  subsequently  deriving  title. 
And  such  must  be  the  rule  in  view  of  the  decision  in  the 
Adler  case,  which  has  been  accepted  as  the  judicial  inter- 
pretation of  that  section.  [6]  From  this  it  follows  as  a 
rule  of  law  that  when  a  mortgage  on  realty  is  fraudulently 
transferred  to  two  innocent  assignees  under  separate  assign- 
ments prior  to  recordation  or  other  notice  of  either  assign- 
ment, as  between  the  two  innocent  parties  the  priority  of  the 
transfer  and  of  the  recordation  or  other  notice  is  important 
only  when  the  equities  are  equal.  But  where  the  assignee 
second  in  point  of  time  takes  without  notice  and  for  a  valu- 
able consideration  through  the  negligence  of  the  other  and 
the  equities  are  otherwise  equal,  he  by  whose  negligence  the 
fraud  occurred  must  be  the  sufferer. 
The  judgment  is  affirmed. 

Brittain,  J.,  and  Langdon,  P.  J.,  concurred 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  17,  1920,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment  in  the  district  court  of  appeal,  was  denied  by  the  su- 
preme court  on  July  19,  1920. 

All  the  Justices  concurred  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 


[Gir.  No.  3135.    Second  Appellate  District,  Diyieion  One.— May  20, 

1920.] 

ALMEDA    BRESEE     HYMAN,     Respondent,    v.     KARL 
STERN  COMPANY  (a  Corporation),  Appellant. 

[11  CoBPosATioNs  —  Fixing  of  Salaeies  —  Noncohpliancb  With  By- 
laws— Validity  of  Agebemknt  Bet\veen  Owners. — Where  two 
persons  who  own  and  control  a  corporation  to  all  substantial  effect 
agree  upon  the  salaries  to  be  paid  to  each  of  them,  such  agreement 
is  valid  and  binding,  notwithstanding  the  bj-laws  of  the  corpora- 
tion declare  that  the  salaries  of  the  officers  and  employees  should 
be  fixed  hy  the  board  of  directors. 

[2]  Appeal — Ezoessivb  Judgment — Necessity  foe  Reversal. — In  an 
action  to  recover  for  amounts  of  salary  alleged  to  be  unpaid,  where 
the  amount  for  which  the  court  gave  judgment  is  in  excess  of  the 
amount  shown  by  the  evidence  to  be  due  to  the  plaintiff,  which 
condition  arose  through  an  error  in  the  findings  of  fact,  the  judg- 
ment must  be  reversed  by  the  appellate  court,  as  it  cannot  direct 
an  amendment  of  findings  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Benjamin  W.  Shipman  and  Henry  0.   Wackerbarth  for 
Appellant. 

James  B.  Kelby  for  Respondent. 

JAMES,  J. — ^Plaintiff  brought  this  action  to  recover  on 
two  counts  for  amounts  of  salary  alleged  to  be  unpaid  to  her 
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by  the  defendant  corporation.  Judgment  was  in  her  favor, 
and  defendant  has  appealed. 

It  was  shown  in  evidence  that,  abont  the  1st  of  April, 
1917,  Karl  Stern,  who  was  then  conducting  a  business  simi- 
lar to  that  which  was  and  theretofore  had  been  engaged  in 
by  the  plaintiff,  proposed  to  the  plaintiff  that  she  consoli- 
date her  business  with  that  of  Stern.  The  terms  of  consoli- 
dation were  agreed  upon  and  the  defendant  corporation  was 
formed  and  shares  issued  in  the  proportion  of  ten  to  Stern 
and  one  to  plaintiff.  Some  few  shares  were  placed  in  the 
hands  of  an  employee  for  the  purpose  of  making  a  third 
director.  Stern  characterized  himself  as  the  manager  of  the 
concern.  By-laws  were  adopted,  among  which  was  one  con- 
taining the  provision  that  salaries  of  the  officers  and  em- 
ployees should  be  fixed  by  the  board  of  directors.  It  does 
not  appear  that  the  directors  formally  acted  under  that  pro- 
vision. As  a  part  of  the  arrangement  between  the  plaintiff 
and  Stern,  the  matter  of  salaries  to  be  drawn  by  each  of 
fhem  was  considered  and  it  was  agreed  that  Stern  should 
receive  fifty  dollars  per  week  and  the  plaintiff  twenty-five 
dollars.  However,  according  to  the  plaintiff's  testimony. 
Stern  said  that  as  the  business  needed  capital  he  and  the 
plaintiff  should  not  draw  the  full  amount  of  their  salary  at 
the  start,  and,  agreeing  to  that  suggestion,  plaintiff  for  the 
first  year  drew  but  fifteen  dollars  per  week.  At  the  end  of 
the  first  year  a  meeting  of  the  stockholders  was  held  and  an 
advance  of  two  dollars  and  fifty  cents  per  week  was  allowed 
on  account  of  the  salary  to  be  paid  to  the  plaintiff.  Plain- 
tiff, from  April  1  to  August  10,  1918,  drew  seventeen  dollars 
and  fifty  cents  per  week.  At  the  latter  date  she  ceased  to 
render  any  services  and  later  brought  this  action.  In  her 
complaint  she  claimed  the  right  to  recover  the  unpaid  ten 
dollars  per  week  for  the  first  year's  work  and  twelve  dollars 
and  fifty  cents  per  week  for  that  period  of  time  from  April 
1,  1918,  to  August  10th  of  the  same  year. 

[1]  The  first  contention  of  appellant  is  that  the  condi- 
tion of  the  by-law  declaring  that  the  directors  should  fix  the 
salaries  of  officers  and  employees  was  not  complied  with,  and 
that  any  arrangement  entered  into  between  Stern  and  the 
plaintiff  as  to  salaries  to  be  paid  was  invalid.  We  think 
there  is  no  merit  in  this  contention.  If  the  two  persons  who 
i^wncd  and  controlled  the  corporation  to  all  substantial  effect 


Digitized  by  LjOOQIC 


May,  1920.]         Hyman  v.  Karl  Stern  Co.  607 

agreed  upon  the  salaries  to  be  paid,  where  the  corporate  form 
was  adopted  only  as  a  convenient  agency  for  the  handling 
of  the  business,  such  an  agreement,  we  think,  was  valid  and 
binding.  Plaintiff  testified  that  Stern  and  she  "were  the 
only  ones  concerned";  and  further,  that  when  she  suggested 
that  some  minutes  be  made  on  the  books  of  the  corporation 
setting  forth  the  amount  of  salaries.  Stern  replied  that  it 
was  not  necessary  and  that  his  attorney  had  so  advised  him. 
The  association  of  the  two  individuals  constituted  practically 
a  partnership,  the  corporate  organization  being  a  mere 
agency  to  be  used  in  conducting  the  business.  As  to 
whether  the  agreement  to  pay  the  added  compensation  had 
been  made  as  alleged  and  testified  to  by  the  plaintiff  was 
for  the  trial  court  to  determine,  as  the  evidence  was  con- 
flicting on  that  point.  There  was  ample  evidence  to  sustain 
the  finding  that  such  agreement  had  been  made.  [2]  How- 
ever, the  amount  for  which  the  court  gave  judgment  is  in 
excess  of  the  amount  shown  by  the  evidence  to  be  due  the 
plaintiff.  This  condition  no  doubt  arose  through  error  in 
preparing  the  findings,  but  it  necessitates  a  reversal  of  the 
judgment,  as  we  cannot  here  direct  an  amendment  of  find- 
ings of  fact.  The  court's  findings  followed  the  allegations 
of  the  complaint,  particularly  as  to  the  second  cause  of 
action,  which  covered  the  period  of  service  between  April  1, 
1918,  and  the  tenth  day  of  August,  1918.  The  complaint 
alleged  that  between  those  dates  plaintiff  received  only  fif 
teen  dollars  per  week,  when  her  own  testimony  showed  that 
she  received  seventeen  dollars  and  fifty  cents.  Hence  the 
findings  are  not  sustained  by  the  evidence  and  the  amount 
of  the  judgment,  under  the  facts,  should  be  reduced. 
For  the  reason  given,  the  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CiT.  Ktt.  3131.    Seeond  AppcHate  District,  Dtnain  Ou.— May  20, 

ld2C.] 

L.    J.    MOSLEY,    Appellant,    t.    WILL    H.    SEELY, 
Bespondent 

[11  PiomssoKT  Note — ^Acnoif  oh — ^Detexsb — Acmekmest  to  Bepi»- 

CBASK    IKTCXZST    IK    IXTEfTlOJf — ^FINDINGS — STFFICIKXCT    Of    IM- 

DSNCE. — In  this  action  to  lecorer  apon  a  promiaaory  note  ezeented 
by  defenf^ant  to  plain  tiff  and  hia  copartner  aa  part  eonaidezmtioii 
for  the  transfer  to  defendant  bj  them  of  a  one-third  intereBt  in  an 
uiTention  for  the  improrement  of  eameraa,  the  eridenee  waa  anffi- 
eient  to  jostifr  the  findings  of  the  trial  eoort  to  the  effeet  that 
plaintiff  and  bis  copartner  agreed  to  lepnrehaae  the  defendant's 
interest  in  the  invent  ion  on  or  about  a  specified  time,  if  the  latter 
desired  to  sell,  and  that  defendant,  at  the  time  apeeified,  did  elect 
to  sell,  and  thereafter  did  aell,  his  interest  in  the  invvntion  to 
plaintiff  and  his  copartner,  and  the  latter  paid  to  defendant  a 
given  sum  of  monej  on  account  of  sacb  repurchase,  which  amount 
the  court  properly  added  to  the  amount  of  the  note  sued  on  in 
determining  the  balance  due  defendant. 
[2]  Patents — How  Assigned — CtoNsraucnoH  of  United  States  Stat- 
iiTB.~Sect]on  4898  of  the  Bevised  Statutes  of  the  United  Statea, 
providing  that  an  interest  in  a  patent  cannot  be  aaaigned  easeept 
by  an  instrument  in  writing,  haa  reference  solely  to  patents  or 
an  interest  therein,  and  not  to  an  invention  which  has  not  been 
and  may  never  be  patented. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Allison  &  Dickson  for  Appellant. 

Cecil  H.  Phillips  for  Respondent. 

SHAW,  J. — Action  to  recover  upon  a  promissory  note  for 
$500  made  by  defendant  to  plaintiff  and  one  H.  K.  Fairall, 
in  which,  as  alleged  in  the  complaint,  Fairall  transferred  his 
interest  therein  to  plaintiff,  who  was  the  legal  holder  thereof, 
and  all  of  which  remains  unpaid. 

The  answer  not  only  raised  issues  as  to  the  ownership  of 
the  note  and  nonpayment  thereof,  but  alleged  that  the  note 
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was  in  part  consideration  for  a  transfer  to  him  by  plaintiff 
and  Fairall  of  a  one-third  interest  in  an  invention  for  the 
improvement  of  cameras,  for  which  at  the  time  he  paid 
$500  in  cash  and  gave  the  note  in  question;  that  thereafter 
by  mutual  consent  he  reconveyed  the  interest,  whereupon  the 
obligation  was  rescinded. 

[1]  Further  answering  and  as  a  counterclaim,  he  alleged 
that  at  the  time  of  the  making  of  the  note  plaintiff  and 
Fairall  gave  him  a  written  agreement  that  in  case  he  should 
desire  to  sell  the  interest  and  improvement  in  cameras  so 
transferred  to  him  on  September  8,  1914,  which  was  the  date 
of  the  note,  they  would  repurchase  the  same  on  or  about 
January  15,  1915,  at  the  price  so  paid  by  him;  that  there- 
after, to  wit,  on  or  about  January  14,  1915,  he  elected  to 
€ell  the  same  back  to  them  and  so  notified  Fairall  and  plain- 
tiff, who  repurchased  his  interest  for  the  sum  of  $1,000, 
upon  which  they  paid  the  sum  of  $250,  leaving  a  balance 
due  and  unpaid  of  $750,  all  of  which  allegations  plaintiff  by 
answer  denied. 

Upon  the  issues  so  tendered,  the  court  made  findings  ad- 
verse to  plaintiff  and  gave  judgment  thereon  in  favor  of 
defendant,  from  which  plaintiff  appeals,  claiming  the  evi- 
dence is  insuflBcient  to  support  certain  findings.  These  find- 
ings are,  first,  that  plaintiff  is  not  the  legal  holder  and 
owner  of  the  promissory  note.  As  appears  from  the  record, 
the  note  was  made  payable  to  H.  K.  Fairall  and  L.  J. 
Mosley,  by  both  of  whom  it  was  indorsed  and,  therefore,  like 
a  note  payable  to  bearer,  subject  to  transfer  by  mere  de- 
livery with  intent  to  pass  title  thereto.  {Meyer  v.  Foster, 
147  CaL  166,  [81  Pac.  402] ;  Eames  v.  Crosier,  101  Cal.  260, 
[35  Pac.  873].)  Conceding,  however,  that  this  and  the  fur- 
ther finding  that  the  payees  of  the  note  agreed  that  they 
would  not  transfer  the  same  are  without  support  of  evidence, 
the  error  could  not  affect  the  judgment,  since  the  note  was 
not  transferred  and,  in  our  opinion,  the  evidence  is  suflScient 
to  support  the  further  finding,  upon  which  the  judgment 
rests,  to  the  effect  that  plaintiff  agreed  to  rebuy  from  de- 
fendant the  interest  in  said  camera  improvement  at  a  like 
price  to  that  paid  by  him  therefor,  and  "that  on  or  about 
the  fourteenth  day  of  January,  1915,  defendant  elected  to 
sell,  and  on  or  about  the  twenty-ninth  day  of  May,  1915,  did 
sell,   his   said   one-third   interest   in   said    improvement   in 

47  Oal.  App.— 80 
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cameras,  to  said  plaintiff  and  said  Fairall,  in  accordance 
with  last-mentioned  agreement,  and  on  or  about  last- 
mentioned  date  said  plaintiff  and  said  Fairall  bought  the 
same  back  from  defendant  in  accordance  with  said  agree- 
ment,*' which  sale  so  made  by  defendant  to  plaintiff  and 
Fairall  was  by  them  accepted.  And,  in  this  connection,  the 
court,  upon  sufficient  evidence,  further  found  that  plaintiff 
and  Fairall  paid  to  him  the  sum  of  $250,  which,  together 
with  the  promissory  note,  amounted  to  $750,  thus  leaving  a 
balance  due  him  of  $250,  for  which  he  was  given  judgment. 
The  evidence  in  support  of  these  findings  is,  first,  a  written 
agreement  signed  by  Fairall  and  Mosley  whereby  they 
agreed  to  repurchase  the  improvement  in  cameras  from  de- 
fendant at  the  same  price  paid  therefor  by  him ;  and,  second, 
testimony  of  Fairall  to  the  effect  that,  for  himself  and  plain- 
tiff and  pursuant  to  the  terms  of  said  agreement,  he  pur- 
chased from  defendant  the  interest  by  them  sold  to  him  in 
said  camera  invention,  and  paid  thereon  the  sum  of  $250. 
This  was  on  May  29,  1915,  from  which  date,  his  testimony 
tends  to  prove,  they  did  not  regard  defendant  as  having 
any  interest  in  the  invention  and  dealt  with  other  parties  as 
to  the  invention,  assuming  they  owned  the  whole  thereof. 
[2]  The  alleged  insufficiency  of  evidence  to  support  these 
findings  is  based  upon  the  sole  claim  that  defc  lant  did  not 
execute  a  written  assignment  of  transfer  of  his  interest  in 
said  invention  to  plaintiff  and  Fairall;  the  argument  being 
that,  under  section  4898  of  the  Revised  Statutes  of  the 
United  States,  an  interest  in  a  patent  cannot  be  assigned  ex- 
cept by  an  instrument  in  writing,  in  support  of  which  he 
also  cites  several  authorities.  Conceding  this  to  be  true, 
there  is  no  evidence  that  the  invention  was  patented  or  that 
it  was  even  patentable,  and,  as  said  in  Burr  v.  De  La 
Vergne,  102  N.  Y.  415,  [7  N.  E.  366],  said  section  4898  has 
reference  solely  to  patents  or  an  interest  therein.  It  does 
not  relate  to  an  invention  which  has  not  been  and  may  never 
be  patented. 

The  evidence  clearly  tends  to  prove  that  plaintiff  and 
Fairall,  his  copartner,  agreed  in  writing  to  repurchase  the 
interest  sold  by  them  to  defendant  in  case  he  desired  to  sell; 
that  he  did  express  his  desire  to  resell,  and  thereupon  Fairall, 
with  the  knowledge  of  plaintiff,  paid  him  $250  toward  the  re- 
purchase, and,  according  to  his  testimony  and  that  of  defend- 
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ant,  both  regarded  the  interest  as  belonging  to  plaintiff  and 
Fairall,  and  in  subsequent  transactions  dealt  with  it  as  being 
their  own.  We  perceive  no  merit  in  the  errors  pointed  out 
by  appellant.  PlaintiflP  and  Fairall  owned  the  invention. 
They  agreed,  at  his  option,  to  buy  back  the  interest  therein 
sold  to  him,  and  upon  his  exercising  the  option,  paid  him 
$250  on  account  of  such  resale,  thus  leaving  a  balance  due 
him  of  $750,  upon  which  the  effect  of  the  judgment  is  to 
credit  them  with  the  $500  note.  Applying  section  4^^  of 
article  VI  of  the  constitution,  we  cannot  escape  the  con- 
viction that  whatever  errors  were  committed  in  the  trial, 
they  did  not  result  in  a  miscarriage  of  justice. 
The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  8063.    Second  Appellate  Distriet,  Division  One. — ^Mij  20, 

1920.] 

JOHN     HALL,     Respondent,     v.     THE     PUENTB     OIL 
COMPANY   (a  Corporation),  et  aL,  Appellants. 

[1]  Negligence  —  Doctrine  of  Respondeat  Superior  —  When  Appli- 
cable.— The  doctrine  of  respondeat  superior  cannot  be  invoked  to 
hold  the  master  liable  for  injury  caused  hj  the  negligent  act  of 
a  servant  unless  at  the  time  of  the  negligent  act  causing  the  injury 
the  servant  vras  engaged  in  performing  a  service  for  the  master 
or  incidental  thereto. 

[2]  Id. — Automobile  Accident — Scope  op  Employment — ^Evidence. — 
In  this  action  against  an  oil  company  and  one  of  its  employees  to 
recover    damages    for    personal    injuries    sustained    by    plaintiff 

2.  Responsibility  of  owner  when  car  being  used  by  servant  or 
another  for  his  own  business  or  pleasure,  notes,  10  Ann.  Cas.  732;  12 
Ann.  Cas.  972;  Ann.  Cas.  1914C,  1087;  Ann.  Cto.  1915D,  476;  Ann. 
Cas.  1916A,  659;  Ann.  Cas.  1917D,  1001,  1008:  Ann.  Cas.  1918D,  241, 
1134;  1  L.  B.  A.  (N.  S.)  235;  9  L.  R.  A.  (N.  S.)  1033;  14  L.  R.  A. 
(N.  S.)  216;  21  L.  R.  A.  (N.  S.)  93;  26  L.  R.  A.  (N.  S.)  382;  33 
L.  R.  A.  (N.  S.)  79;  37  L.  R.  A.  (N.  S.)  834;  47  L.  R.  A.  (N.  3.) 
662;    L.   R.   A.    1916A,   957. 

Liability  of  owner  whore  car  is  being  used  by  borrower  or  hirer, 
note,  33  i.  R.  A.   (N.  S.)    81. 
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through  having  been  struck  by  an  automobile  owned  by  the  com- 
pany and  driven  by  such  employee,  the  evidence  showed  that  the 
accident  happened  after  the  duties  of  the  employee  to  the  em- 
ployer had  ended  for  the  day  and  at  a  time  when  such  employee 
was  engaged  in  a  mission  the  purpose  of  which  was  his  own 
pleasure  and  which  could  have  no  possible  connection  with  the 
duties  which  he  owed  to  his  employer. 

[3]  Id. — Consent  op  Employer  to  Use  of  Automobile  —  Liabilitt 
POB  Damages. — The  fact  that  the  employee  was  using  the  auto- 
mobile of  his  employer  for  his  own  purposes  with  the  employer's 
eonsent  would  not  render  the  latter  liable  for  injuries  resulting 
from  the  negligence  of  such  employee. 

[4]  Id. — Extent  op  Injury  —  Cause  —  Evidence  —  Findings.— In  this 
action  against  an  oil  company  and  one  of  its  employees  to  recover 
damages  for  personal  injuries  sustained  by  plain tifiP  through  hav- 
ing been  struck  by  an  automobile  owned  by  the  company  and 
driven  by  such  employee,  the  evidence  was  sufficient  to  support  the 
findings  of  the  trial  court  as  to  the  extent  of  plaintiff's  injury 
and  that  such  injury  was  due  to  the  negligence  of  the  employee. 

[5]  Id. — Settlement  Agreement  With  Plaintipp — Evidence — Find- 
ing.— Notwithstanding  that  in  a  criminal  proceeding  growing 
out  of  the  negligent  act  of  such  employee  the  judge  had  told  him 
that  he  would  have  to  make  some  reparation  for  the  injury  sus- 
tained by  plaintiff  and  left  the  matter  in  the  hands  of  the  pro- 
bation officer,  who  concluded  that  such  employee  could  pay  a  given 
sum  each  month,  which  sum  was  paid  for  four  months,  the  trial 
court,  in  such  action,  properly  found  that  the  parties  had  not  en- 
tered into  an  agreement  whereby  such  employee  agreed  to  pay,  and 
plaintiff  agreed  to  accept,  said  sum  per  month  for  a  given  number 
of  months  in  full  settlement  of  his  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  L.  H,  Valentine,  Judge.  Reversed  in 
part;  affirmed  in  part 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Kidd,  Perry  F.  Backus,  and  A.  J.  Verheyen  for 
Appellants. 

Hugh  E.  Macbeth  for  Respondent. 

SHAW,  J. — Defendants  appeal  from  a  judgment  in  favor 
of  plaintiff,  awarded  as  damages  for  personal  injuries. 

Roberts  was  employed  by  his  eodt'fendant,  whose  place  of 
business  was  in  Los  Anycleis,  as  a  traveling  salesman  of  oil, 
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and,  in  the  performance  of  his  duty,  which  required  him 
to  travel  in  Los  Angeles  and  adjoining  counties,  the  Oil  Corn- 
pan}''  provided  him  with  an  automobile  and  at  all  times  fur- 
nished the  oil  and  gasoline  necessary  in  the  operation 
thereof.  His  daily  duties  covered  the  period  from  8  o'clock 
A.  M.  to  5  o'clock  P.  M.  With  the  consent  of  his  employer, 
Roberts  used  a  garage  at  his  home  in  Alhambra,  wherein  the 
car  was  kept  at  night  and  when  not  in  use.  In  addition  to 
his  use  of  the  car  in  traveling  back  and  forth  from  his  resi- 
dence to  the  oil  company's  place  of  business  in  Los  Angeles 
he  had  the  privilege,  when  not  on  duty  to  his  employer,  of 
using  it  for  pleasure  rides  and  purposes  of  his  own.  On  the 
day  of  the  accident  he  returned  from  Orange  County  to  the 
yard  of  the  Oil  Company  at  approximately  5  o'clock  P.  M.; 
whereupon,  his  day's  work  being  at  an  end,  he,  in  his  car, 
came  up  town,  in  Los  Angeles,  where,  at  Fourth  and  Spring 
Streets,  he  had  an  appointment  to  meet  a  friend  at  7  o'clock, 
who  was  to  accompany  him  to  a  meeting  of  the  lodge  of 
Elks  in  Alhambra.  During  the  time  between  his  arrival 
uptown,  at  about  a  quarter  after  5  o'clock,  and  7  o'clock,  at 
which  hour  he  met  his  friend,  he  wandered  around  town, 
'loafing  and  taking  a  drink  here  and  there."  At  7  o'clock 
he  left  Fourth  and  Spring  Streets,  Los  Angeles,  for  the 
lodge-rooms  at  Alhambra,  and  at  First  Street  the  automobile 
operated  by  Roberts  collided  with  plaintiff,  who  was  thereby 
injured. 

Upon  these  facts  the  trial  court  found  that  it  was  untrue, 
as  alleged  in  the  answer  of  defendant  Puente  Oil  Company, 
that  John  J.  Roberts,  at  the  time  of  said  accident,  was 
operating  the  car  on  and  about  a  mission  of  his  own  and  not 
within  the  course  or  scope  of  his  employment  as  an  employee 
of  said  Oil  Company,  or  in  the  performance  of  any  act  for 
or  on  behalf  of  said  Oil  Company;  and  also  found  that  ''the 
defendant  John  J.  Roberts,  while  engaged  within  the  general 
scope  of  his  said  employment,  carelessly  and  negligently 
drove  and  operated  the  said  Ford  automobile,  then  and  there 
the  property  of  the  said  Puente  Oil  Company." 

In  our  opinion,  appellants'  challenge  to  these  findings, 
upon  the  ground  that  they  are  not  supported  by  the  evi* 
dence,  must  be  sustained.  [1]  It  is  apparent  the  trial 
court,  in  making  the  findings,  deemed  the  facts  sufficient  to 
establish  a  case  for  the  application  of  the  doctrine  of  re* 
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spondeat  superior;  but  this  principle  cannot  be  invoked  un- 
less at  the  time  of  the  negligent  act  causing  the  injury  the 
servant  was  engaged  in  performing  a  service  for  the  master 
or  incidental  thereto.  The  doctrine  rests  upon  the  proposi- 
tion that  in  doing  the  acts  out  of  which  the  negligence  arose, 
the  servant  was  representing  the  master  at  the  time  and  en- 
gaged in  his  business.  As  said  in  IliggivA  v.  Western  Union 
Tel.  Co,,  156  N.  Y.  75,  [66  Am.  St.  Rep.  537,  50  N.  E.  537] : 
''Beyond  the  scope  of  his  employment  the  servant  is  as  much 
a  stranger  to  his  master  as  any  third  person,  .  .  .  And  if 
the  servant  step  aside  from  his  master's  business,  for  how- 
ever short  a  time,  to  do  an  act  not  connected  with  such  busi- 
ness, the  relation  of  master  and  servant  is  for  the  time  sus- 
pended, and  an  act  of  the  servant  during  such  interval  is 
not  to  be  attributed  to  the  master.*'  "The  test,"  says  the 
court  in  Chamberlain  v.  Calif  omia  Edison  Co.,  167  Cal.  500, 
[140  Pac.  25],  "is,  whether  the  act  was  done  in  the  prosecu- 
tion of  the  business  in  which  the  servant  was  employed  to 
assist."  To  the  same  eflfect,  see  Oousse  v.  Lowe,  41  Cal. 
App.  715,  [183  Pac.  295] ;  Broum  v.  Chevrolet  Motor  Co.,  39 
Cal  App.  738,  [179  Pac.  697];  Stephenson  v.  Southern 
Pacific  Co.,  93  Cal.  558,  [27  Am.  St.  Bep.  223,  15  L.  E.  A. 
475.  29  Pac.  234]. 

[2]  Clearly,  Roberts  was  not  engaged  in  the  performance 
of  any  duty  which  he  owned  to  his  employer.  Since  the 
garage  in  which  he  was  accustomed  to  keep  the  automobile 
was  at  his  home,  the  taking  of  the  car  from  his  place  of 
employment  to  such  garage  would  have  been  an  act  within 
the  scope  of  his  employment.  {Riorda/n  v.  Oas  Consumers* 
Assn.,  4  Cal.  App.  639,  [88  Pac  809].)  The  evidence,  how- 
ever,  shows  that  he  was  not  operating  the  car  with  a  view 
of  reaching  such  destination;  and  while  the  testimony  shows 
that  he  might  have  accepted  an  order  for  the  delivery  of 
oil  by  his  employer  at  any  time  or  place,  he  owned  no  duty 
to  his  employer  so  to  do  and  was  not  seeking  such  sales 
and  did  not  take  any  orders  on  the  day  of  the  accident  after 
5  o'clock,  when  his  duties  to  his  employer  ended  for  the  day. 
Neither,  in  our  opinion,  does  the  fact  that  the  employer  sup- 
plied the  gasoline  and  oil  required  in  the  operation  of  the 
car  affect  the  question  in  the  slightest  degree.  After  5 
oVloek  P.  M.  on  the  day  of  the  accident  his  time  was  hit 
own  to  use  as  he  pleased,  and  he,  likewise  with  the  consent 
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of  his  employer,  had  the  use  of  the  car  for  his  own  purposes, 
and  when  the  injury  to  plaintiff  occurred  he  was  engaged 
in  a  mission  the  purpose  of  which  was  his  own  pleasure  and 
which  could  have  no  possible  connection  with  the  duties 
which  he  owed  to  his  employer,  any  more  than  if  he  had 
taken  the  car  on  a  holiday  or  Sunday  for  a  pleasure  ride 
for  himself  and  family  or  upon  a  fishing  trip. 

[3]  Bespondent  lays  much  stress  upon  the  fact  that  the 
use  of  the  car  by  Roberts  for  his  own  purposes  was  with  the 
consent  of  the  Puente  Oil  Company,  his  employer.  At  most, 
this  was  a  mere  lending  of  the  car  to  him  for  his  own  use, 
as  to  which,  says  the  court  in  Brown  v.  Chevrolet  Motor  Co., 
supra,  **it  is  uniformly  held  that  the  owner  is  not  re- 
sponsible for  injuries  resulting  from  the  negligence  of  a 
driver  whose  only  relation  to  the  owner  is  that  of  a  bor- 
rower"; in  support  of  which  the  court  cites  Berry  on  Auto- 
mobiles, sec.  684;  Hartley  v.  Miller,  165  Mich.  115,  [33 
L.  R.  A.  (N.  S.)  81,  130  N.  W.  336] ;  and  Segler  v.  CaUister, 
167  Cal.  355,  [51  L.  R.  A.  (N.  S.)  772,  139  Pac.  819].  We 
are  unable  to  draw  any  distinction  between  a  case  where  the 
use  of  the  car  by  a  servant  for  his  own  purpose  is  without 
the  master's  consent  and  that  where  such  use  is  permissive. 
Carried  to  its  logical  conclusion,  the  contention  of  respond- 
ent, which  was  adopted  by  the  trial  court,  would  render  the 
owner  of  a  shotgun  liable  for  the  act  of  one  to  whom  he  had 
loaned  it  for  use  on  a  hunting  trip  and  due  to  whose  negli- 
gent use  thereof  he  had  shot  another.  Our  conclusion, 
therefore,  is,  that  the  findings  of  which  appellants  complain 
are  not  supported  by  the  evidence. 

[4]  Appellants  also  predicate  error  upon  the  insuflS- 
ciency  of  evidence  to  support  the  finding  whereby  the  injury 
to  plaintiff  was  by  the  court  attributed  to  the  negligence  of 
Roberts,  and  exonerating  plaintiff  from  contributory  negli- 
gence. An  examination  of  the  record  discloses  no  merit  in 
this  contention.  At  most,  the  evidence  presents  a  conflict 
from  which,  and  the  circumstances  shown  to  exist,  different 
inferences  might  be  deduced,  and  hence  the  determination 
of  the  trial  court  thereon  must  be  deemed  conclusive. 
Neither  is  there  the  slightest  merit  in  the  contention  that  the 
finding  as  to  the  extent  of  plaintiff's  injury  is  without 
support. 
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[5]  Both  defendants  alleged  the  making  of  an  agreement 
between  plaintiff  and  Roberts  whereby  the  latter  agreed  to 
pay  him  fifteen  dollars  per  month  for  a  period  of  one  hun- 
dred months,  which  plaintiff  agreed  to  accept  in  full  settle- 
ment of  his  damages,  which  allegation  the  court  found  to  be 
untrue,  but  allowed  upon  the  judgment  rendered  the  sum  of 
sixty  dollars,  which  defendant  had  paid  to  another  for  plain- 
tiff's benefit.  There  is  nothing  in  the  evidence  upon  which 
to  base  a  finding  other  than  that  made.  It  appears  from 
the  evidence  that  plaintiff  was  not  a  party  to  any  agreement 
touching  the  matter,  but  that  in  some  criminal  proceeding 
growing  out  of  Roberts'  negligent  act.  Judge  Craig,  before 
whom  he  appeared,  told  defendant  that  he  would  have  to 
make  some  reparation  for  the  injury  sustained  by  plaintiff, 
and  left  the  matter  in  the  hands  of  the  probation  officer  of 
the  court,  who,  upon  consulting  Roberts  and  hia  wife  and 
going  over  his  income  and  his  domestic  expenses,  concluded 
that  he  could  pay  plaintiff  fifteen  dollars  a  month,  which 
sum,  it  seems,  defendant  paid  for  four  months.  There  was 
no  writing  executed  between  plaintiff  and  Roberts  eviden- 
cing such  agreement,  and,  since  the  same  was  to  cover  a 
period  of  one  hundred  months,  it  was  not,  in  the  absence 
of  such  writing,  enforceable  against  Roberts.  (Sec.  1624, 
Civ.  Code.)  In  addition  to  all  of  this,  the  evidence  touch- 
ing the  question  is  too  vague  and  uncertain  upon  which  to 
base  a  contract  of  such  character. 

As  to  the  defendant  Puente  Oil  Company,  the  judgment  is 
reversed;  and  as  to  the  defendant  John  J.  Roberts,  it  is 
affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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I  Civ.   No.  8371.    Vint  Appellate  District,   IMvision  Two.— May  20, 

1920.] 

SAMUEL  C.  BOYER,  Appellant,  v.  THE  CITY  OF  LONG 
BEACH  (a  Municipal  Corporation),  Respondent. 

[1]  Judgments — Order  Dismissing  Action — ^Right  o»  Appeal. — ^An 
order  dismissing  an  action  under  section  581a  of  the  Code  of  Civil 
Procedare  is,  when  entered  upon  the  minutes  of  the  court,  a  final 
judgment  from  which  an  appeal  may  be  taken. 

[2]  Id. — Belief  from — Remedies — Time. — The  time  within  which  re- 
lief may  be  sought  by  appeal  or  motion  under  section  473  of  the 
Code  of  Civil  Procedure  is  limited  by  statute,  and  the  time  within 
which  certiorari  or  a  suit  in  equity  may  be  instituted  is  determined 
by  the  equities  of  the  case. 

[3]  Td. — Motion  to  Vacate — Time. — There  is  no  statutory  authority 
for  a  motion  to  set  aside  a  judgment  after  the  period  fixed  by 
section  473  of  the  Code  of  Civil  Procedure  has  expired,  if  such 
judgment  is  not  void  on  its  face  because  of  want  of  jurisdiction 
of  the  subject  matter. 

[4]  Id.— Order  Dismissing  Action — Record — Presumptions. — In  the 
absence  of  the  record  of  the  proceedings  had  on  the  hearing  of 
the  motion  to  dismiss,  on  an  appeal  from  an  order  denying  a 
motion  to  set  aside  an  order  dismissing  an  action  on  the  ground 
that  the  summons  was  not  served  on  the  defendant  within  three 
years  and  it  had  not  appeared  in  the  action,  the  presumption  is 
that  the  motion  to  dismiss  was  made  by  an  attorney  of  record  and 
that  it  was  supported  by  affidavits  or  other  evidence. 

[6]  Id. — Appearance  by  Defendant — Determination  by  Trial  Court 
— How  Reviewed. — ^A  determination  by  the  trial  court,  on  a  motion 
to  dismiss  an  action,  that  a  notice  of  substitution  of  attorneys  for 
defendant,  which  was  served  on  plaintiff,  did  not  constitute  an 
appearance  by  defendant — failure  of  service  of  summons  being 
admitted — ^may  be  reviewed  on  appeal  from  an  order  granting  the 
motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  motion  to  vacate  an  order  dis- 
missing an  action.    Grant  Jackson,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Palkner  for  Appellant. 

James  E.  Eelby,  George  L.  Hoodenpyl  and  Christian 
Hoeppner  for  Respondent. 
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NOURSE,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  denying  his  motion  to  vacate  an  order  dismissing  his 
action  against  defendant  made  under  section  581a  of  the 
Code  of  Civil  Procedure,  on  the  ground  that  the  summons  in 
the  action  was  not  served  on  defendant  within  three  years 
next  after  the  commencement  of  the  action  and  that  defend- 
ant had  not  appeared  in  said  action. 

The  complaint  was  filed  on  May  12,  1914.  Summons  was 
not  served  upon  defendant  at  any  time.  On  October  4, 
1915,  the  mayor  of  the  defendant  city  served  on  counsel  for 
plaintiff  a  notice  that  certain  attorneys  had  been  substituted 
by  defendant  for  other  attorneys,  and  this  notice  was  filed 
with  the  papers  in  the  case.  Nothing  further  was  done 
until  January  4,  1918,  when  the  attorneys  so  substituted  for 
the  first  time  appeared  in  the  action  and  moved  a  dismissal 
on  the  grounds  above  stated.  This  motion  was  granted  on 
January  16,  1918,  no  opposition  being  made  thereto  on  be- 
half of  plaintiff. 

Tliereafter  and  on  August  5,  1918,  plaintiff  filed  a  notice 
of  motion  to  vacate  the  order  of  dismissal  on  the  grounds 
that  (1)  the  motion  was  made  by  one  who  was  not  an  attor- 
ney of  record;  (2)  that  the  face  of  the  record  showed  that 
a  general  appearance  had  been  made  by  defendant,  and  (3) 
that  the  motion  was  not  supported  by  affidavits  or  other 
evidence.  This  motion  was  denied  by  the  trial  court,  and 
from  that  order  the  appeal  is  taken. 

[1]  An  order  dismissing  an  action  under  section  581a  of 
the  Code  of  Civil  Procedure,  is,  when  entered  upon  the  min- 
utes of  the  court,  a  final  judgment  from  which  an  appeal 
may  be  taken.  It  was  so  held  in  Maries  v.  Keeiiany  140  CaL 
33,  [73  Pac.  751],  when  the  provisions  of  this  section  were 
contained  in  section  581.  It  is  true  the  latter  section  also 
provided  that  the  orders  of  dismissal  should  be  entered  in 
the  minutes  of  the  court  and  that  when  so  entered  they 
should  be  effective  for  all  purposes.  This  language  was  not 
carried  into  section  581a  when  the  change  was  made,  but 
the  record  here  discloses  that  the  order  was  entered  in  the 
minutes  of  the  court  and  the  effect  of  the  entry  can  be  none 
other  than  that  specified  in  section  581.  When  a  judgment 
or  order  is  not  void  on  its  face  because  the  subject  matter 
is  without  the  jurisdiction  of  the  court  rendering  it,  the  law 
provides  sufficient  methods  to  reverse  or  correct  it  by  appeal. 
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by  certiorari,  by  a  suit  in  equity,  and  by  motion  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure.  [2]  The  time 
within  which  relief  may  be  sought  by  appeal  or  motion 
under  section  473  is  limited  by  statute,  the  time  within 
which  certiorari  or  a  suit  in  equity  may  be  instituted  is  de- 
termined by  the  equities  of  the  case.  [3]  There  is  no 
statutory  authority  for  a  motion  to  set  aside  a  judgment 
after  the  period  fixed  by  section  473  has  expired,  at  least  if 
such  judgment  is  not  void  on  its  face  because  of  want  of 
jurisdiction  of  the  subject  matter.  It  is  not  necessary  to 
di>scuss  the  remedies  for  relief  from  the  latter  class  of  judg- 
ments because  this  is  not  such  a  case. 

The  motion  to  vacate  the  judgment  was  made  more  than 
six  months  after  its  entry.  [4]  The  first  and  third 
grounds  urged  in  the  motion  cannot  be  considered  because, 
in  the  absence  of  a  record  of  the  proceedings  had  on  the 
hearing  of  the  motion  to  dismiss,  the  presumption  is  that 
they  were  regular.  [5]  The  second  ground  urged — ^that 
the  defendant  had  made  a  general  appearance  in  the  action 
within  the  three-year  period — presented  a  mixed  question  of 
law  and  fact  which  the  trial  court  was  required  to  determine 
upon  the  hearing  of  the  motion.  If  it  correctly  determined 
that  no  appearance  had  been  made — failure  of  service  of 
summons  being  admitted — then  the  order  dismissing  the  ac- 
tion was  proper.  If  the  court  was  in  error,  plaintiff  had  a 
plain  remedy  by  appeal. 

In  any  event,  the  trial  court  certainly  had  jurisdiction  of 
the  subject  matter  and  the  judgment  is  not  void  on  its  face 
for  that  reason.  It  is  apparent  that  the  notice  of  substitu- 
tion of  attorneys  was  not  treated  as  an  appearance  by  either 
party  until  long  after  the  action  had  been  dismissed.  The 
notice  was  not  followed  by  demurrer  or  answer,  no  attempt 
was  made  to  bring  the  cause  to  trial,  no  stipulations  were 
made  on  behalf  of  defendant,  and  no  concessions  were  given 
by  plaintiff.  That  the  notice  was  not  intended  to  be  an  ap- 
pearance is  clear. 

The  trial  court  properly  denied  the  motion  to  vacate  the 
judgment  and  its  order  is  therefore  afiirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[Civ.  No.  2776.     Second  Appellate  District,  Divinon  One.— May  20, 

1920.] 

E.   Q.   BORGMETER,   Respondent,  v.  J.  B.  SOLOMON, 

Appellant. 

[1]  CbNTRACTS— Action  to  Recoveb  Abohitbct^s  Fbes— Bvidino*— 
Finding. — In  this  action  to  recoyer  fees  alleged  to  be  due  fiom 
the  defendant  on  a  contract  for  professional  seryiees  which  were 
rendered  by  the  plaintiff  as  an  architect,  notwithstanding  the  testi- 
mony given  by  the  defendant  and  others  tending  to  prove  that  the 
contract  of  employment  was  conditioned  upon  plaintiff's  procur- 
ing a  tenant  for  the  contemplated  building,  acceptable  to  the 
defendant,  there  was  snfBcient  evidence  to  support  the  court's 
finding  of  the  existence  of  a  contract  free  from  such  condition. 

[2]  Id. — ^Nature  op  Contract — Insuftioient  Pleading — ^Unnecessart 
Finding. — In  such  an  action,  where  affirmative  matters  stated  in 
the  answer  are  not  sufficient  to  present  the  defense  that  there  was 
a  conditional  contract,  such  matters  being  pleaded  only  as  a  part 
of  the  defense  that  there  was  no  contract  of  employment  what- 
ever, a  specific  finding  as  to  whether  the  contract  was  a  eondi- 
tional  one  is  not  necessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Russ  Avery,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haas  &  Dunnigan  for  Appellant 

Philip  Cohen  and  Walter  F.  McEntire  for  Respondent 

CONREY,  P.  J.— This  action  was  brought  by  the  plaintiff 
to  recover  fees  alleged  to  be  due  to  him  from  the  defendant 
on  a  contract  for  professional  services  which  were  rendered 
by  the  plaintiff  as  an  architect.  [1]  It  was  found  by  the 
court  that  the  defendant  employed  the  plaintiff  as  such 
architect  to  prepare  plans  and  specifications  for  the  erection 
of  a  hotel  building  at  a  described  location  in  the  city  of  Los 
Angeles,  and  agreed  to  pay  therefor  the  sum  of  nine  hun- 
dred dollars,  which  sum  was  to  cover  the  cost  of  superin- 
tending the  erection  and  construction  of  the  building;  also 
that  the  plaintiff  prepared  plans  and  specifications,  as  re- 
quired by  the  defendant,  and  has  at  all  times  been  ready, 
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willing,  and  able  to  perform  the  services  of  superintending 
the  erection  and  construction  of  the  said  building,  but  the 
defendant  has  refused  and  still  refuses  to  erect  and  construct 
said  hotel  building  in  accordance  with  the  plans  and  speci- 
fications prepared  by  the  plaintiflF,  and  has  refused  to  pay, 
etc.  Judgment  was  rendered  in  favor  of  the  plaintiff,  and 
the  defendant  appeals  therefrom. 

Appellant  contends  that  the  findings  above  mentioned  are 
not  sustained  by  the  evidence.  In  support  of  his  contention 
that  the  evidence  is  not  sufficient  to  establish  the  contract 
of  employment  on  the  terms  stated  in  the  complaint  and 
found  by  the  court,  appellant  insists  that  the  evidence  with- 
out conflict  shows  that  the  contract  of  employment  was  con- 
ditioned upon  plaintiff  procuring  a  tenant  for  the  contem- 
plated building,  acceptable  to  the  defendant.  While  an 
examination  of  the  record  shows  that  there  was  testimony 
given  by  the  defendant  and  others  tending  to  prove  that  the 
contract  of  emplo3rment  was  conditional,  as  above  stated,  yet 
such  evidence  was  not  without  conflict.  On  the  contrary, 
there  is  evidence  strongly  tending  to  show  that  the  contract 
was  free  from  such  condition.  This  evidence  showed,  among 
other  things,  that  the  plaintiff  was  introduced  to  the  defend- 
ant by  one  Seigel,  a  contractor,  and  that  the  plaintiff  told 
the  defendant  that  if  defendant  was  willing  to  take  a  little 
less  rent  than  he  was  proposing  to  demand,  plaintiff  was 
sure  he  could  get  him  a  tenant;  that  very  promptly  there- 
after the  plaintiff,  through  an  agent,  obtained  the  name  of 
a  prospective  tenant  and  informed  defendant  that  he  had  a 
tenant  for  the  hotel;  that  this  tenant,  one  Mrs.  Verhaar,  is 
the  same  person  who  afterward  became  the  tenant  of  de- 
fendant's building  after  it  had  been  constructed  by  the 
defendant  on  plans  prepared  by  an  architect  other  than  the 
plaintiff;  that  shortly  after  plaintiff's  first  conversation  with 
defendant  an  interview  took  place  between  plaintiff  and  de- 
fendant and  Mrs.  Verhaar,  at  which  time  Mrs.  Verhaar 
stated  that  she  would  take  the  house  if  the  plans  suited  her, 
but  would  not  sign  the  agreement  until  the  plans  were  com- 
pleted; that  the  plaintiff  prepared  the  plans  and  completed 
them  about  four  weeks  after  the  time  of  said  interview  at 
which  Mrs.  Verhaar  was  present;  that  during  these  four 
weeks  the  defendant  and  the  contractor  were  present  at  the 
plaintiff's  office  many  times,  examining  the  plans  and  mak- 
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ing  saggestions  concerning  the  same;  that  before  the  plans 
were  prepared  the  defendant  directed  the  plaintiff  to  go 
ahead  with  their  preparation  and  promised  to  pay  fees 
amounting  to  three  per  cent  of  the  cost  of  the  proposed 
building,  such  cost  being  estimated  at  thirty  thousand  dol- 
lars. The  testimony  of  the  witnesses  indicates  that  in  their 
preliminary  negotiations  the  defendant  was  influenced  by 
the  prospect  that  the  plaintiff  might  aid  him  in  procuring  a 
tenant  for  the  proposed  building  and  that  snch  probable 
tenant  had  been  found.  But  this  testimony  was  not  com- 
pelling  upon  the  court  to  find  that  the  procuring  of  such 
tenant  entered  into  and  became  a  part  of  the  actnal  employ- 
ment of  the  architect  to  prepare  the  plans  and  specifications. 
After  those  plans  and  specifications  had  been  completed,  the 
defendant  refused  to  proceed  according  to  those  plans  and 
specifications,  or  to  avail  himself  further  of  the  services  of 
the  plaintiff.  No  reason  or  excuse  for  such  refusal  appears 
in  the  record;  although  it  does  appear  that  the  defendant, 
with  the  assistance  of  other  architects,  erected  a  hotel  build- 
ing at  the  proposed  location  and  that  Mrs.  Verhaar  became 
the  tenant  thereof. 

Being  satisfied  with  the  court's  finding  of  an  uncondi- 
tional contract,  we  need  not  discuss  the  second  point  of  ap- 
pellant, which  is  that,  assuming  that  plaintiff  was  bound  to 
procure  a  tenant,  he  did  not  comply  with  that  condition. 

[2]  Finally,  appellant  contends  that  the  court  "failed 
to  find  on  the  material  issue  raised  by  the  answer  that  the 
contract  was  a  conditional  one,"  and  that  the  judgment 
should  be  reversed  for  that  reason.  The  affirmative  matters 
stated  in  the  answer  and  to  which  this  argument  is  directed 
are,  in  fact,  not  sufficient  to  present  the  defense  that  there 
was  a  conditional  contract.  On  the  contrary,  those  matters 
were  pleaded  only  as  a  part  of  the  defense  that  there  was  no 
contract  of  employment  whatever.  The  affirmative  matters 
in  question  stated  that  the  plaintiff  made  a  proposition  to 
the  defendant  concerning  a  lease  to  be  made  to  a  prospective 
tenant  to  be  produced  by  the  plaintiff  and  proposed  that 
plaintiff  act  as  architect  in  making  the  plans  and  superin- 
tending the  construction  of  such  building;  and  then  alleges 
that  no  agreement  was  made  with  the  plaintiff  by  the  de- 
fendant for  the  drafting  of  plans  or  specifications  of  said 
building,  or  the  supervision  of  the  construction  of  the  same, 
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and  that  such  plans  as  the  plaintiff  did  prepare  were  pre- 
pared wholly  and  solely  at  his  own  instance,  and  not  on 
request  of  defendant  or  pursuant  to  any  employment  by  the 
defendant.  It  thus  appears  that  the  answer  did  not  set  up 
a  conditional  contract  or  make  the  defense  that  the  plaintiff 
had  T»ot  complied  with  the  conditions  required  of  him 
thereby.  This  beinsr  so,  the  affirmative  matters  stated  were 
merely  of  an  evidentiary  nature  in  connection  with  defend- 
ant's denial  that  he  made  any  contract  with  the  plaintiff. 
As  to  matters  so  pleaded  in  the  answer  specific  findings  were 
not  necessary. 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  jud*nnent  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 


[Civ.  No.  8332.    Second  AppeUate  District,  Division  Two. — May  21, 

1920.] 

ALEXANDER  C.  PYPER,  Petitioner,  v.  LACY  D.  JEN- 
NINGS,  Justice  of  the  Peace,  etc..  Respondent. 

[1]  Evidence— Compelling  Production  of  Private  Books  or  Papers 
— Conditions  Precedent  to  Order. — As  a  condition  precedent  to 
the  right  of  a  court  to  require  a  person  to  deliver  up  a  private 
book  or  paper  for  examination,  it  must  be  made  to  appear,  by 
clear  and  unequivocal  proof,  that  the  book  or  document  contains  evi- 
dence relevant  and  material  to  the  issues  before  the  court  and  that 
the  precise  book,  paper,  or  document  containing  such  evidence  has 
been  so  designated  or  described   that  it  may   be  identified. 

[2]  Libel — Truth  as  Defense — Innuendo.— Where  the  defendant  in 
a  libel  case  sets  up  the  truth  as  a  defense,  he  must  justify  the 

2.  Truth  as  a  defense  to  a  civil  action  for  libel  or  slander,  notos, 
17  Ann.  Cas.  761;  Ann.  Cas.  1918C.  3.15,  ]088;  21  L.  E.  A.  502;  31 
Ii.  B.  A.  (N.  8.)    132;  50  L.  E.  A.    (N.  S.)   1040. 
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words  in  the  sense  in  whicli  the  innuendo  explains  them,  assuming, 
of  eourse,  that  the  words  are  capable  of  the  meaning  imputed  to 
them  by  the  innuendo. 

[8]  Id. — Plea  of  JusTincATiON — Scope.— The  general  rule  is  that  the 
pica  of  justification  in  a  libel  case  must  be  as  broad  as  the  charge, 
and,  in  point  of  law,  must  be  identical  with  it. 

[4]  Id.— Reputation — How  Proved.— Reputation,  or,  as  it  is  sometimes 
called,  character,  is  a  ftict  to  be  proved  bj  the  testimony  of  wit- 
nesses who  know  it,  not  by  the  proof  of  specific  instances  of  mis- 
conduct which  may  or  may  not  have  affected  it  injuriously. 

[5]  Id. — Statements  Gonceenino  Re-election  of  Matob — Confidenci 
OF  Elbctohs— UNjusTinED  INNUENDO. — A  publication  concerning 
the  mayor  of  a  city,  "They  were  surprised  you  ever  put  him  in 
office,  dumbfounded  at  his  re-election,  and  amazed  beyond  mes^nre 
that  you  continue  to  put  up  with  him,"  the  word  "they"  referring 
to  certain  northern  neighbors  and  the  word  "him"  to  the  mayor, 
does  not  justify  an  innuendo  to  the  effect  that  he  was  not  worthy 
of  the  confidence  of  the  electors. 

[6]  Id. — Chabob  of  Bad  Reputation  in  Given  Locality — How  Justi- 
fied.— A  publication  concerning  the  mayor  of  the  city  of  San 
Diego  that  he  might  go  to  Tia  Juana  (Mexico)  and  get  one  hun- 
dred men  to  stand  by  him,  the  intention  of  the  article  being  to 
convey  the  implication  that  his  reputation  among  the  habitues  of 
the  latter  place  is  such  that  they  believe  he  is  not  a  citizen  of 
good  morals  or  integrity,  or  of  good  character,  and  is  not  acting 
in  good  faith  in  his  declared  purpose  to  suppress  crime,  and  that 
because  they  so  believed,  they  will  be  willing  to  stand  behind  him 
and  be  guided  by  him,  can  be  justified  only  by  proof  that  such  is 
his  reputation  there  and  not  by  proof  of  specific  acts  of  mis- 
conduct. 

[7]  Id. — ^Absence  of  Chabqb  of  Spectpic  Act  of  Dishonsstt— Vaqux 
Reference  to  Opinion  of  Othees — Proof  in  Justification. — 
Where  the  libelous  article,  without  imputing  any  specific  act  of 
dishonesty,  seeks  to  blacken  the  good  name  of  the  object  of  the 
defamatory  words  by  vague  reference  to  some  ill-defined  opprobrious 
opinion  others  have  of  him,  without  conveying  to  the  readers  any 
sharply  edged  delineation  of  that  opinion,  the  defendant  can  only 
justify  by  direct  proof  of  bad,  or,  at  least,  impaired,  reputation  in 
the  community  or  among  the  class  of  persons  referred  to  in  the 
defamatory  article. 

[8]  Id. — Statement  That  Person  Worthy  of  Confidbnoi — ^Unjusti- 
fied Innuendo  That  Others  not  Worthy. — A  published  state- 
ment that  "he  [the  chief  of  police]  surely  deserves  credit  for  nav- 
ing  control  of  that  ungovernable  temper  (which  is  more  than  we 
can  say  of  some  folks),  and  must  be  worthy  the  confidence  in  him 
which  I  fin«l  expressed  on  all  sides,"  does  not  justify  an  innuendo 
that  the  mayur  of  the  city  is  not  worthy  of  that  confidence. 
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[9]  Id. — ^Innuendo  EiPLAiNiNo  Pubucation  —  Right  to  Justify  is 
That  Sxnse. — The  defendant  in  a  libel  action  may  justify  the 
substance  of  the  publication  in  the  sense  in  which  the  innuendo 
explains  it,  if  it  explains  it  fairly,  but  the  import  of  the  words 
used  in  the  publication  cannot  be  enlarged,  extended,  or  changed 
by  the  innuendo,  and  if  it  is,  the  innuendo,  to  the  extent  that  it 
is  not  borne  out  by  the  defamatory  words,  will  be  rejected  as 
surplusage. 

[10]  Contempt  —  Refusal  to  Produce  Book  oe  Paper  —  Obdeb 
Punishing — ^Necessaby  Recitals. — An  order  punishing  a  witness 
for  eonteinpt  for  refusing,  in  open  court,  to  produce  a  book  or 
other  document  must  reeite  the  facts  that  constitute  the  eontempt 
and  confer  jurisdiction  upon  the  court  to  make  the  order,  and  for 
this  purpose  must  recite  facts  showing  that  the  document  contains 
evidence  pertinent  and  material  to  the  issue  to  be  tried. 

[11]  Libel — Charge  of  Gambling — Proof  of  Misuse  of  Trust  Funds 
Irrelevant. — Where  the  defamatory  words  charge  one  with  the 
gambling  habit,  the  truth  of  the  charge  cannot  be  proved  by  evi- 
dence that  the  libeled  person  has  misused  trust  funds. 

APPLICATION  for  a  Writ  of  Prohibition  to  restrain  a 
justice  of  the  peace  from  enforcing  a  judgment  of  eontempt. 
Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morganstem  &  Dom  for  Petitioner. 

Curtis  Hillyer  and  Wright  &  McEee  for  Respondent. 

PINLAYSON,  P.  J.— This  is  an  application  for  a  writ  of 
prohibition  to  restrain  respondent,  justice  of  the  peace  for 
the  township  of  San  Diego,  from  enforcing  a  judgment  of 
contempt  rendered  by  him  in  an  action  for  criminal  libel 
then  pending  in  his  court  and  entitled  "The  People  of  the 
State  of  California,  Plaintiff,  v.  The  San  Diego  Sun  Publish- 
ing  Company,  a  Corporation,  and  R.  A.  Lacy,  Defendants." 

The  criminal  action,  in  the  course  of  which  the  contempt 
proceedings  arose,  is  based  upon  a  defamatory  article  alleged 
to  have  been  published  of  and  concerning  Louis  J.  Wilde, 
mayor  of  the  city  of  San  Diego.  The  defendants  in  the 
criminal  action  undertook  to  prove  the  truth  of  the  libelous 
charge.  For  that  purpose  they  sought  to  cause  to  be  pro- 
duced in  court  certain  books  in  the  possession  of  the  peti- 
tioner here.     Thoe  books,  so  it  is  claimed,  show  the  pay- 
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ments  into  and  disbursements  from  a  certain  trost  fund, 
under  the  control  of  Wilde,  known  as  the  Community  Oil 
Well  Fund.  As  a  basis  for  their  claim  that  the  books  con- 
tain evidence  relevant  and  material  to  the  issues  x)resented 
by  the  complaint  in  the  action  for  criminal  libel,  the  defend- 
ants in  that  action  contended,  as  does  the  respondent  here, 
that  the  entries  in  the  boolvs  show  that  Mayor  Wilde  was  not 
a  man  of  integrity,  in  this,  that  they  disclose  that  he  had 
applied  some  of  the  moneys  in  the  Community  Oil  Well 
Fund  to  uses  foreign  to  the  purposes  for  which  that  trust 
fund  had  been  created.  The  fund  is  one  in  which  private 
persons  only  are  interested. 

While  a  witness  in  the  justice's  court,  petitioner  was 
ordered  by  respondent  to  produce  the  books.  Upon  his  re- 
fusal to  comply  with  that  order  petitioner  was  adjudged 
guilty  of  contempt  of  court  and  sentenced  to  imprisonment 
in  the  city  jail  for  one  day. 

Respondent  has  demurred  to  the  petition,  and,  at  the 
same  time,  has  filed  a  written  answer.  It  was  stipulated  at 
the  hearing  that,  in  so  far  as  the  averments  of  the  answer 
are  allegations  of  fact  and  not  mere  conclusions  of  law,  its 
averments  are  true.  We,  therefore,  deem  it  not  only  the 
more  expeditious  course,  but  proper,  to  dispose  of  the  case 
on  its  merits,  and  for  that  purpose,  to  consider  the  case  in 
its  entirety — the  facts  averred  in  the  answer  as  well  as  those 
alleged  in  the  petition  for  the  writ. 

[1]  It  is  the  established  rule  that,  as  a  condition  prece- 
dent to  the  right  of  a  court  to  require  a  person  to  deliver 
up  a  private  book  or  paper  for  examination,  it  must  be 
made  to  appear,  by  clear  and  unequivocal  proof,  (1)  that 
the  book  or  document  contains  evidence  relevant  and  mate- 
rial to  the  issues  before  the  court;  and  (2)  that  the  precise 
book,  paper,  or  document,  containing  such  evidence  has  been 
so  designated  or  described  that  it  may  be  identified.  {Ex 
parte  Clarke,  126  Cal.  235,  [77  Am.  St.  Rep.  178,  46  L.  R.  A. 
835,  58  Pac.  546] ;  Kullman  etc,  Co.  v.  Superior  Court,  15 
Cal.  App.  276,  [114  Pac.  589] ;  Funkenstein  v.  Superior 
Court,  23  Cal.  App.  663,  [139  Pac.  101].)  For  the  purpose 
of  this  decision  we  shall  assume  that,  by  evidence  properly 
adduced  in  the  justice's  court  during  the  trial  of  the  crimi- 
nal action,  the  books  themselves,  and  so  much  of  their  con- 
tents as  the  defendants  in  that  action  sought  to  introduce 
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in  furtherance  of  their  declared  purpose  to  show  that  Wilde 
had  improperly  used  certain  moneys  of  the  Community  Oil 
Well  Fund,  were  identified  with  all  the  particularity  re- 
quired for  compliance  with  the  constitutional  giiaranty 
against  unreasonable  searches  and  seizures.  Under  the  rule 
just  adverted  to,  however,  there  was  this  further  requisite: 
It  was  essential,  as  a  condition  precedent  to  the  right  of  the 
justice's  court  to  require  petitioner  to  deliver  the  books  up 
for  examination,  that  it  be  made  to  appear,  by  clear  and 
unequivocal  proof,  that  the  books  contain  evidence  relevant 
and  material  to  the  issues  in  the  criminal  action.  In  our 
opinion  the  entries  in  the  books,  assuming  that  they  do  show 
that,  at  times,  Mayor  Wilde  misused  or  misapplied  certain 
of  the  moneys  of  the  trust  fund,  are  not  material  to  any 
issue  in  the  criminal  action.  Conceding  to  the  defendants 
in  that  action  all  that  they  there  claimed  respecting  the 
nature  of  the  book  entries,  the  entries,  nevertheless,  would 
not  tend  to  prove  the  truth  of  any  of  the  defamatory  matters 
in  the  alleged  libelous  article  as  charged  in  the  criminal 
complaint. 

The  alleged  libelous  article,  published  in  "The  San  Diego 
Sun,"  a  newspaper  printed  and  published  in  that  city,  is  as 
follows: 

** Editor  Sun:  Having  come  from  a  northern  city  where 
one  of  your  city  officials  is  only  too  well  known,  it  was  with 
considerable  amusement  that  I  read  an  article  by  him  in  a 
morning  paper  some  few  days  ago.  Hearing  the  public  on 
every  hand  referring  to  same  as  another  'Brain  Storm,' 
proved  San  Diegans  are  'next,' — ^but  truly  it  is  sad  your 
northern  neighbors  are  not  aware  of  this.  They  were  sur- 
prised you  ever  put  him  in  office,  dumfounded  at  his  re- 
election and  amazed  beyond  measure  that  you  continue  to 
put  up  with  him.  San  Diego  must  be  virtuous  if  patience  is 
anything  to  go  by;  but  there  comes  a  time  when  patience 
ceases  to  be  a  virtue.  According  to  his  own  statements  in 
the  Sunday  paper  the  100  citizens  didn't  show  up.  Why 
doesn't  he  got  to  Tia  Juana.  He  might  get  100  there  to 
stand  by  him,  even  though  it  is  said  there  is  honor  among 
thieves.  The  ungentlemanly  remarks  and  foul  language  he 
allows  to  come  in  print  above  his  name  must  disgust  even 
the  worst.  Although  hearing  the  best  reports  of  the  San 
Diego  police  department,  and  personally  knowing  of  some 
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very  efficient  work  done  by  flame,  I  can  speak  only  in  terma 
of  the  department.  If,  however,  your  police  chief  is  any- 
thing like  your  mayor  described  him,  he  must  be  Wilde's 
twin  brother,  for  he  surely  drew  his  own  picture  to  perfec- 
tion. What  I  can't  understand  is  that  the  alleged  ungovern- 
able temper  of  your  chief  hasn't  let  loose  and  made  a  large 
and  rather  dirty  grease  spot  in  your  city  hall.  He  surely 
deserves  credit  for  having  control  of  that  ungovernable  tem- 
per (which  is  more  than  we  can  say  of  some  folks),  and 
must  be  worthy  the  confidence  in  him  which  I  find  expressed 
on  all  sides.  I  do  feel,  however,  your  mayor  is  to  be  pitied 
rather  than  censured,  but  it  is  a  shame  that  your  lovely 
city  must  be  the  goat  and  suffer  such  humiliations.  You 
are  laughed  at,  but  what  can  you  expect  with  your  jazz  cat 
gambles  and  brain  storms  f  You  have  an  exceptional  coun- 
cil; get  rid  of  your  Wild  mayor,  and  San  Diego  will  take 
her  place  in  the  top  ranks. 

*' Yours  from  the  north, 

''R.  A.  Lacy,  Gen.  Del." 

While  this  defamatory  article  may  have  a  tendency  to  ex- 
pose Mayor  Wilde  to  public  ridicule,  it  will  be  noticed  that 
nowhere  does  it  make  any  direct  charge  of  dishonesty — 
certainly  none  of  the  character  sought  to  be  proved  by  the 
books  that  petitioner  refused  to  produce;  though,  of  course, 
it  is  possible  that  some  passages  of  the  letter  published  in 
"The  Sun"  may  have  a  covert  meaning,  which,  read  in  the 
light  of  such  extrinsic  circumstances  as  formerly  it  was  the 
office  of  the  inducement  to  narrate,  may  be  susceptible  of 
a  construction  imputing  to  the  mayor  dishonesty  in  financial 
transactions.  But  unless,  by  way  of  innuendo,  there  is  some 
averment  in  the  criminal  complaint  that  properly  places  such 
a  construction  upon  the  words  of  the  defamatory  article, 
the  defendants  in  the  criminal  action  cannot  adduce  evidence 
of  any  specific  misappropriation  of  trust  funds. 

[2]  The  rule  is  that  where  the  defendant  in  a  libel  case 
sets  up  the  truth  as  a  defense,  he  must  justify  the  words  in 
the  sense  in  which  the  innuendo  explains  them,  assuming, 
of  course,  that  the  words  are  capable  of  the  meaning  im- 
puted  to  them  by  the  innvendo.  {Snyder  v.  Tribune  Co., 
161  Iowa,  671,  [143  N.  W.  519] ;  note  to  Hutchins  v.  Page, 
31  L.  R.  A.  (N.  S.)  140;  25  Cyc.  460;  Newell  on  Slander, 
and  Libel,  p.  793.)     In  Snyder  v.  Tribune  Co.,  supra,  the 
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court  said:  ''A  proper  plea  of  justification  either  expressly 
or  impliedly  admits  the  truth  of  the  innuendo  [for  the  pur- 
pose of  the  justification] ;  and,  where  the  defendant  sets  up 
the  truth,  he  must  justify  the  words  in  the  sense  in  which 
the  innuendo  explains  them,  unless  the  words  used  in  the 
innuendo  enlarge  the  natural  and  ordinary  sense  of  the 
language,  or  otherwise  place  a  false  construction  thereon." 

The  complaint  in  the  action  for  criminal  libel,  after  set- 
ting forth  the  libelous  article  in  haec  verba,  proceeds,  by 
the  averment  of  what  the  pleader  deemed  to  be  appropriate 
innuendoes,  to  explain  certain  passages  by  alleging  the  mean- 
ing that  the  defendants  intended  to  convey  to  readers 
thereof.  It  is  claimed  by  respondent  that  these  innuendoes 
give  to  the  libelous  article  such  a  meaning  that  the  defend- 
ants in  that  action,  for  the  purpose  of  proving  the  truth  of 
the  libelous  charges,  may  rightfully  show  any  specific  act 
of  dishonesty  on  the  part  of  Mayor  Wilde,  and  that  for  that 
purpose,  the  books  showing  Wilde's  disbursements  from  the 
Community  Oil  Well  Fund  were  admissible  in  evidence. 

Taking  up  now  the  particular  innuendoes  relied  upon  by 
respondent  to  justify  his  order  adjudging  petitioner  guilty 
of  contempt:  By  way  of  innuendo,  the  complaint  in  the 
criminal  action  alleges  that  ''by  and  through  the  said  letter 
above  set  forth  the  said  defendants  then  and  there  intended 
to  convey  to  any  and  all  persons  who  read  the  same,  by  the 
use  of  the  words  'where  one  of  your  city  officials  is  only 
too  well  known,'  that  he,  the  said  Louis  J.  Wilde,  was,  in 
the  said  northern  city,  unfavorably  known,  and  was  not 
entitled  to  the  respect  of  those  with  whom  he  was  acquainted 
in  said  northern  city  because  lie,  the  said  Louis  J,  WUde, 
lacked  integrity."  We  have  italicized  the  words  of  this 
innuendo  upon  which  respondent  particularly  relies. 

The  words  used  in  the  alleged  defamatory  article  "a 
northern  city  where  one  of  your  city  officials  is  only  too 
well  known,"  at  most  can  import  no  more  than  that,  among 
the  inhabitants,  or  some  of  them,  of  a  city  north  of  San 
Diego,  Mayor  Wilde  bears  an  unsavory  reputation.  An 
odious  reputation  in  some  unidentified  northern  city  is, 
therefore,  the  gist  or  sting  of  the  libelous  charge.  The  de- 
famatory charge  implies  no  particular  act  committed  by 
Wilde.  Nor  does  it  impute  a  reputation  for  the  commission 
of  any  particularly  improper,  immoral,  or  criminal  act;  but 
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only  that,  in  the  estimate  of  the  public  in  some  unnamed 
city,  his  reputation  is  bad — that  his  good  name,  credit,  or 
honor,  as  derived  from  public  opinion  in  that  northern  city, 
is  to  some  extent  impaired.  [3]  The  general  rule  is  that 
the  plea  of  justification  must  be  as  broad  as  the  charge,  and, 
ia  point  of  law,  must  be  identical  with  it.  Here,  in  order 
to  justify,  by  proof  of  the  truth  of  the  words  "a  northern 
city  where  one  of  your  city  officials  is  only  too  well  known," 
it  would  be  necessary  to  show  that,  in  the  northern  city 
referred  to  by  the  author  of  the  article,  or  which  the  readers 
understood  to  be  the  city  referred  to,  Mayor  Wilde's  general 
reputation  is  not  good.  [4]  Reputation,  or,  as  it  is  some- 
times called,  character,  is  a  fact  to  be  proved  by  the  testi- 
mony of  witnesses  who  know  it,  not  by  the  proof  of  specific 
instances  of  misconduct  which  may  or  may  not  have  affected 
it  injuriously.  Every  man  is  bound,  and  is  supposed  to  be 
always  prepared,  to  answer  and  repel  imputations  upon  his 
general  reputation  whenever  that  reputation  is  by  the  rules 
of  law  assailable  in  court,  but  not  to  answer  specific  charges 
of  misconduct  where  no  specific  charge  is  imputed  by  the 
defamatory  article  of  which  he  complains.  Particular  in- 
stances of  misconduct  on  the  part  of  a  plaintiff  in  a  civil 
action  for  libel,  or  of  the  complaining  witness  in  an  action 
for  criminal  libel,  have  no  necessary  connection  with  his 
reputation.  It  may  not  be  known  or  believed  that  such  spe- 
cific acts  of  misconduct  have  in  fact  occurred,  and  so  their 
occurrence  may  have  produced  no  effect  upon  the  public 
mind,  and,  consequently,  have  nothing  to  do  with  the  good 
or  bad  reputation  of  the  person  libeled.  Here  the  defam- 
atory article  merely  implies  that  San  Diego's  mayor  has 
acquired,  in  some  unnamed  community  a  bad  reputation, 
or,  at  least,  that  his  general  reputation  in  such  community 
is,  to  some  extent,  impaired.  But  that  is  a  matter  that  rests 
upon  public  opinion,  and  may  exist  without  any  just  found- 
ation. It  is  the  existence  of  the  public  opinion,  and  not  the 
foundation  on  which  that  opinion  rests,  that  is  the  fact 
put  in  issue.  There  is,  therefore,  no  necessary  connection 
between  any  specific  act  of  misappropriation  of  trust  funds, 
such  as  may  be  disclosed  by  the  entries  in  these  private 
books  of  account,  and  a  loss  of  Wilde's  good  reputation  in 
some  unidentified  city  whero,  it  is  charged,  he  *'is  only  too 
well  known."    The  case  of  Smft  v.  Dickerman,  31  Conn. 
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285,  293,  is  somewhat  instructive  in  this  connection.  It  was 
held  in  that  case  that  where  the  libelous  article  reflects  upon 
the  general  professional  reputation  of  a  physician,  evidence 
of  specific  instances  of  mistakes  in  his  treatment  of  his 
patients  is  not  admissible.  The  general  line  of  reasoninsr 
pursued  by  the  Connecticut  court  in  that  case  is  applicable 
here.  (See,  also.  Cooper  v.  Greeley,  1  Denio  (N.  Y.),  347, 
365.)  For  these  reasons  we  hold  that  the  order  directing 
petitioner  to  produce  the  books  of  the  Community  Oil  Well 
Fund  was  not  warranted  by  anything  alleged  in  the  innu- 
endo that  seeks  to  give  point  to  the  charge  that  Mayor  Wilde 
**is  only  too  well  known"  in  the  northern  city  referred  to 
by  the  author  of  the  defamatory  article. 

[6]  It  next  is  sought  to  justify  the  contempt  order  by  this 
averment  of  the  criminal  complaint,  alleged  by  way  of  innu^ 
endo:  "By  the  use  of  the  words,  'They  were  surprised  you 
ever  put  him  in  office,  dumfounded  at  his  re-election,  and 
amazed  beyond  measure  that  you  continue  to  put  up  with 
him,'  it  was  intended  to  convey  to  the  persons  who  read 
said  letter  that  said  northern  neighbors  could  not  under- 
stand how  the  people  of  San  Diego  would  re-elect  said  Louis 
J.  Wilde  to  the  office  of  mayor  of  the  said  city  of  San  Diego, 
and  that  he,  the  said  Louis  J.  Wilde,  was  not  entitled  to  be 
re-elected,  nor  was  he  worthy  of  the  confidence  of  ihe  electors 
of  said  dty,'*  It  is  the  last  clause  of  this  averment,  itali- 
cized by  us,  upon  which  respondent  relies  to  justify  his 
order  adjudging  petitioner  guilty  of  contempt.  But  this 
innuendo,  if  respondent's  interpretation  of  it  be  accepted  as 
that  intended  by  the  pleader,  is  much  too  broad.  As  con- 
strued by  respondent  to  justify  his  order  to  produce  the 
books,  this  part  of  the  innuendo  gives  to  the  language  of 
the  defamatory  article  a  forced  and  unnatural  meaning. 
The  language  of  the  alleged  libelous  article  is:  ''They  [your 
northern  neighbors]  were  surprised  you  ever  put  him 
[Mayor  Wilde]  in  office,  dumfounded  at  his  re-election 
and  amazed  beyond  measure  that  you  continue  to  put  up 
with  him."  These  words,  read  in  the  light  of  their  con- 
text, can  only  mean  that  the  "northern  neighbors,"  who- 
ever they  may  be,  by  reason  of  Mayor  Wilde's  reputation, 
as  they  know  it,  were  surprised,  dumfounded,  and  amazed. 
It  may  well  be  that,  in  the  opinion  of  these  northern  neigh- 
bors, and  solely  because  of  the  reputation  that  he  bears 
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among  them,  Wilde  was  not  entitled  to  be  re-elected  and  is 
not  now  worthy  of  the  confidence  of  the  electors  of  San  Diego. 
But  this  is  not  tantamount  to  a  charge  that  Mayor  Wilde, 
in  fact,  was  not  entitled  to  be  re-elected,  or  that,  in  fact,  he 
is  not  worthy  of  the  confidence  of  his  San  Diego  constituents. 
The  gist  or  sting  of  the  charge  is  that  Mayor  Wilde  bears 
a  poor  reputation  among  the  members  of  some  northern 
community — that  his  reputation  among  them  is  so  poor  that 
they  were  surprised  that  the  electors  of  San  Diego  put  him 
in  ofSce,  etc.  So  here  again  the  fact  put  in  issue  is  the 
state  of  the  public  mind  in  some  unnamed  northern  city. 
The  truth  of  the  charge  can  only  be  shown  by  direct  evi- 
dence  of  Mayor  Wilde's  general  reputation  for  trustworthi- 
ness in  the  particular  northern  city  that  the  author  of  the 
defamatory  article  had  in  mind  when  he  wrote  tlie  letter  to 
'*The  San  Diego  Sun."  Such  evidence  can  be  given  only 
by  those  who  can  testify  that  they  know  Wilde's  reputation 
in  the  northern  city  referred  to  by  the  author  of  the  article. 
To  give  to  that  part  of  the  innuendo  italicized  by  us — ^the 
part  upon  which  respondent  relies  to  justify  his  order — an 
interpretation  consonant  with  the  obvious  meaning  of  the 
defamatory  words  sought  to  be  explained  thereby,  it  must 
be  construed  as  meaning  that  San  Diego's  northern  neigh* 
bors,  because  of  what  they  believe  Wilde  to  be,  could  not 
understand  how  or  why  he  was  entitled  to  be  re-elected,  or 
how  or  why  he  should  be  worthy  the  confidence  of  the 
electors  of  San  Diego. 

[6]  It  is  alleged  in  the  complaint  in  the  criminal  action, 
by  way  of  inn/uendo,  that,  by  the  words  ''according  to  his 
own  statements  in  the  Sunday  paper  the  100  citizens  didn't 
show  up.  Why  doesn't  he  go  to  Tia  Juanat  He  might  get 
100  there  to  stand  by  him,  even  though  it  is  said  there  is 
honor  among  thieves,"  the  defendants  in  the  criminal 
action  intended  to  convey  to  readers  of  the  article  that 
Mayor  Wilde  had  been  unable  to  obtain  one  hundred  citizens 
of  San  Diego  to  assist  him  in  supressing  crime  in  that  city, 
and  that,  therefore,  he  should  go  to  Tia  Juana,  Mexico, 
where  he  would  find  one  hundred  men  who  might  be  willing 
to  assist  him  in  an  apparent  effort  to  suppress  crime  in  San 
Diego,  but  that  they  would  not  make  any  bona  fide  eflfort 
to  suppress  crime,  be<*au8e  they  are  men  of  dissolute  char- 
acter and   would  be  in  sympathy  with  Mayor  Wilde  and 
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would  be  guided  by  him  in  anything  he  undertook,  ''because 
of  the  fact  that  he,  the  said  Louis  J.  Wilde,  was  not  a  citi- 
zen of  good  morals  or  integrity,  or  good  character,  and  was 
not  acting  in  good  faith  in  his  declared  purpose  to  suppress 
crime  in  San  Diego."  The  sting  of  the  libelous  words,  as 
explained  by  this  innuendo,  is  that  Mayor  Wilde's  reputa- 
tion among  the  habitues  of  Tia  Juana  is  such  that  they,  or 
one  hundred  of  them,  would  be  willing  to  stand  by  him  in 
a  simulated  effort  to  suppress  crime,  and  would  be  guided 
by  him  in  anything  he  undertook.  It  is  what  the  one  hun- 
dred denizens  of  Tia  Juana  think  of  Wilde,  and  not  what 
he  actually  is,  that  will  determine  their  attitude  toward  him 
and  his  official  conduct.  He  may  or  may  not  be  honest  in 
fact.  But  whether  he  be  in  fact  a  man  of  integrity  or  the 
reverse,  the  one  hundred  dissolute  characters  of  Tia  Juana 
will  be  guided  by  him  because,  and  only  because,  of  what 
they  believe  him  to  be. 

The  publishers  of  the  defamatory  article,  in  almost  every 
instance  throughout  their  attack  upon  Wilde,  have  screened 
their  assault  behind  either  a  direct  or  a  veiled  reference  to 
Wilde's  reputation  among  persons  of  a  certain  community 
or  among  those  of  a  certain  class.  First,  there  is  the  refer- 
ence to  Wilde's  reputation  among  the  people  of  a  northern 
city — San  Diego's  northern  neighbors.  Now,  there  is  a 
reference  to  the  dissolute  characters  of  Tia  Juana,  and  their 
attitude  toward  Wilde — ^based,  necessarily,  upon  what  they 
think  of  him.  By  the  defamatory  words  which  we  at  pres- 
ent are  considering,  the  publishers  of  the  article  screen  their 
attack  with  the  veiled  implication  that  Wilde's  reputation 
among  the  habitues  of  Tia  Juana  is  such  that  they  believe 
that  he  is  **not  a  citizen  of  good  morals  or  integrity,  or  of 
good  character,  and  is  not  acting  in  good  faith  in  his  de- 
clared purpose  to  suppress  crime,"  and  that  because  they  so 
believe,  they  will  be  willing  to  stand  behind  him  and  be 
guided  by  him.  This,  manifestly,  is  the  meaning  intended. 
For  obviously  the  one  hundred  frequenters  of  Tia  Juana  will 
be  guided  by  what  they  believe  Wilde  to  be,  not  what  he 
may  in  fact  be.  Therefore,  it  is  his  reputation  among  the 
men  of  Tia  Juana  that  Wilde  must  come  prepared  to  defend, 
not  his  innocence  of  any  and  every  specific  charge  of  dis- 
honesty that  defendant  may  unexpectedly  spring  at  the  trial. 
[7]    We  are  not  to  be  understood  as  holding  that  where 
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some  specific  act  of  wrongdoing  is  the  sting  of  the  charge, 
the  defendant  in  a  libel  action  cannot  justify  by  proof  of 
the  truth  of  such  specific  act  of  misconduct,  even  though 
such  wrongful  act  be  covertly  conveyed  to  the  readers  of  the 
article  as  a  lurking  implication,  concealed  in  some  reference 
to  the  reputation  of  the  person  libeled.  What  we  do  hold 
is  that  where,  as  here,  the  libelous  article,  without  imputing 
any  specific  act  of  dishonesty,  seeks  to  blacken  the  good 
name  of  the  object  of  the  defamatory  words  by  vague  refer- 
ences to  some  ill-defined  opprobrious  opinion  others  have  of 
him,  without  conveying  to  the  readers  any  sharply  edged 
delineation  of  that  opinion,  the  defendant  can  only  justify 
by  direct  proof  of  bad,  or,  at  least,  impaired,  reputation  in 
the  community  or  among  the  class  of  persona  referred  to 
in  the  defamatory  article. 

[8]  It  is  alleged  in  the  criminal  complaint  that,  by  the 
use  of  the  words  "he  [the  chief  of  police]  surely  deserves 
credit  for  having  control  of  that  ungovernable  temper 
(which  is  more  than  we  can  say  of  some  folks),  and  must 
be  worthy  the  confidence  in  him  which  I  find  expressed  on 
all  sides,"  it  was  intended  to  convey  to  readers  of  the  arti- 
cle that  the  chief  of  police  of  San  Diego  had  proper  con- 
trol of  his  temper  and  was  worthy  the  confidence  of  the 
people  of  San  Diego,  but  that  Wilde  '*was  not  worthy  of 
such  confidence."  This  averment  also  is  relied  upon  by  re- 
spondent to  justify  his  order  directing  petitioner  to  produce 
the  books.  But  the  innuendo,  in  so  far  as  it  undertakes  to 
explain  the  libelous  words  by  ascribing  to  them  the  mean- 
ing that  Wilde  is  not  worthy  the  confidence  of  the  people 
of  San  Diego,  is  not  supported  by  the  libelous  language  that 
it  seeks  to  explain.  The  innuendo  improperly  enlarges  the 
plain  and  unambiguous  meaning  of  the  words  of  the  article. 
The  words  of  the  defamatory  article  are:  ''He  [the 
chief  of  police]  .  .  .  must  be  worthy  the  confidence  in 
him  which  I  find  expressed  on  all  sides."  This  language 
cannot  be  made  to  carry  the  covert  charge  that  Mayor 
Wilde  does  not  deserve  the  confidence  of  the  people  of 
San  Diego.  An  innuendo  seeking  to  give  to  the  words  of 
the  published  article  any  such  meaning  enlarges  the  natural 
and  ordinary  sense  of  the  words.  Without  doubt,  the  ascrip- 
tion to  one  person  of  some  particular  virtue  may  be  made  in 
such  a  manner  as  to  imply  that  another,  at  whom  the  blow 
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is  indirectly  aimed,  is  lacking  in  that  virtue.  But  here  the 
libelous  article  affords  no  basis  for  the  claim  that  any  such 
contrasting  of  the  two  men  was  intended.  It  is  made  suffi- 
ciently apparent  from  the  context  that  praise  of  San  Diego's 
chief  of  police  cannot  be  regarded  as  an  indirect  reflection 
upon  the  mayor.  At  any  rate,  the  praise  of  the  former  can- 
not be  regarded  as  carrying  the  imputation  that  the  latter 
has  forfeited  his  title  to  confidence  by  reason  of  any  act  of 
dishonesty.  [9]  The  defendant  in  a  libel  action  may  justify 
the  substance  of  the  publication  in  the  sense  in  which  the 
innuendo  explains  it,  if  it  explains  it  fairly,  but  the  import 
of  the  words  used  in  the  publication  cannot  be  enlarged,  ex- 
tended or  changed  by  the  innuendo,  and  if  it  is,  the  innu- 
endo, to  the  extent  that  it  is  not  borne  out  by  the  defamatory 
words,  will  be  rejected  as  surplusage.  We  think  that  that 
part  of  the  innuendo  that  ascribes  to  the  words  of  the 
libelous  article  the  meaning  that  Wilde  is  not  worthy  the 
confidence  of  the  people  of  San  Diego  places  a  false  and  un- 
warranted construction  upon  the  words  of  the  published 
article,  and  should  be  rejected  as  surplusage. 

Finally,  it  is  claimed  by  respondent  that  the  entries  in  the 
books  of  the  Community  Oil  Well  Fund,  showing,  so  it  is 
claimed,  the  misuse  of  trust  funds  by  Wilde,  are  relevant  to 
the  issues  presented  by  these  averments  of  the  complaint  in 
the  criminal  action:  **By  the  use  of  the  following  words: 
*I  do  feel,  however,  your  mayor  is  to  be  pitied  rather  than 
censured,  but  it  is  a  shame  that  your  lovely  city  must  be 
the  goat  and  suffer  such  humiliations.  You  are  laughed  at, 
but  what  can  you  expect  from  your  jazz  eat  gambles  and 
brain  storms  f  it  was  intended  to  have  the  readers  of  said 
letter  understand  that  he,  the  said  Louis  J.  Wilde,  was  men- 
tally irresponsible,  and  that  by  reason  thereof  he  was  to  be 
pitied  rather  than  censured,  and  that  it  was  a  shame  that 
San  Diego  was  made  to  suffer  because  of  the  fact  that  said 
Louis  J.  Wilde  was  the  mayor  of  said  city,  and  that  he,  the 
said  Louis  J.  Wilde,  was  causing  persons  residing  outside 
the  city  of  San  Diego,  and  therein,  to  laugh  at  San  Diego, 
because  he,  the  said  Louis  J.  Wilde,  was  engaged  in  gam- 
bling, and  that  he  was  suffering  from  mental  unsoundness." 
Here  the  stings  of  the  publication  are  that  Wilde  is  men- 
tally unbalanced  and  that  he  has  been  engaged  in  gambling. 
We  do  not  know  whether  the  books  of  the  Community  Oil 
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Well  Pnnd  show  that  Mayor  Wilde  has  been  engaged  in 
gambling.  But  if  they  do,  that  fact  can  afford  no  founda- 
tion for  the  order  adjudging  petitioner  guilty  of  contempt. 
[10]  The  rule  is  that  an  order  punishing  a  witness  for  con- 
tempt for  refusing,  in  open  court,  to  produce  a  book  or 
other  document  must  recite  the  facts  that  constitute  the 
contempt  and  confer  jurisdiction  upon  the  court  to  make 
the  order.  For  this  n'i?iM.f?e  the  order  must  recite  facts 
showing  that  the  document  contains  evidence  pertinent  and 
material  to  the  issue  to  be  tried.  {Overend  v.  Superior 
Court,  131  Cal.  280,  [63  Pac.  372].)  [11]  Here  the  order 
adjudging  petitioner  guilty  of  contempt,  a  copy  of  which 
is  annexed  to  respondent's  answer,  contains  no  recital  that 
the  books  of  the  Community  Oil  Well  Fund  show  that  Wilde 
has  ever  been  engaged  in  gambling.  The  most  that  the  order 
attempts  to  show  is  that  the  books  disclose  that  Wilde  has 
misused  the  moneys  of  a  fund  intrusted  to  him.  A  charge 
that  Wilde  *'was  engaged  in  gambling"  is  not  a  charge  of 
dishonesty  of  the  character  involved  in  the  misuse  of  trust 
funds.  Without  enlarging  upon  the  iniquity  of  gambling, 
suffice  it  to  say  that,  however  much  moral  obliquity  may  in- 
here in  that  vice,  its  unethical  features  are  not  of  the  char- 
acter that  distinguishes  such  downright  acts  of  dishonesty  as 
the  misappropriation  of  trust  funds.  Where  a  charge  is 
made  in  general  terms  imputing  to  another  a  habit  or  cus- 
tom of  wrongdoing,  it  has  been  held  that  particular  acts 
of  misconduct  of  the  same  character  as  the  offense  charged 
are  admissible  in  evidence  as  tending  to  prove  the  truth  of 
the  charge;  but  never  has  it  been  held  that  wrongful  acts 
of  an  entirely  dissimilar  character  may  be  ^ven  in  evidence 
in  proof  of  the  charge.  (17  B.  C.  L.  413.)  It  follows, 
therefore,  that  where  the  defamatory  words  charge  one  with 
the  gambling  habit,  the  truth  of  the  charge  cannot  be  proved 
by  evidence  that  the  libeled  person  has  misused  trust  funds. 
For  the  foregoing  reasons  we  are  of  the  opinion  that 
Wilde's  wrongful  appropriation  of  the  moneys  of  the  Com- 
munity Oil  Well  Fund,  if,  in  fact,  he  did  misappropriate 
them,  was  not  relevant  to  any  issue  presented  by  the  com- 
plaint in  the  criminal  action,  and  that,  therefore,  the  books 
that  this  petitioner  was  directed  to  produce  contain  no  evi- 
dence pertinent  or  material  to  the  issues  before  the  justice's 
court. 
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Our  conclusion  is  that  respondent  was  without  jurisdiction 
to  make  the  order  adjudging  petitioner  guilty  of  contempt 
of  court,  and  that  the  order  is,  therefore,  void. 

Let  the  peremptory  writ  issue  aa  prayed. 

Thomas,  J.,  and  Weller,  J.,  concurred. 


[Ciy.  No.  8325.    Second  Appellate  Diatriet,  Division  Twc^-May  £1, 

1920.] 

FEDERAL  CONSTRUCTION  CO.  (a  Corporation),  Peti- 
tioner, V.  WILLIAM  RYAN,  as  Superintendent  of 
Streets,  etc.,  Respondent. 

[1]  Street  Law— Ihpbovshent  Act  or  1911— -Issuance  op  Bonds—* 
SumoiENCY  or  Recital  ts  Resolution  or  Intention. — A  resolu- 
tion of  intention  to  order  certain  street  work,  under  the  Improve- 
ment Act  of  1911  and  Improvement  Bond  Aet  of  1915,  is  not  viti- 
ated by  a  recital  therein  "that  a  serial  bond  to  represent  unpaid 
assessment"  will  be  issued,  where  such  resolution  states  further 
that  the  bonds  wiU  be  issued  "in  the  manner  provided  by  the  Im- 
provement Bond  Act  of  1915,"  a  general  reference  in  the  pro- 
ceedings prior  to  the  warrant  adopting  the  provisions  of  that  aet 
being  sufficient  to  confer  jurisdiction. 

[2]  Id. — AMEin>ED  Resolution  or  Award — Right  to  Adopt — Oobreo- 
tion  op  EtoOB. — In  *he  improvement  of  streets  under  the  provi- 
sions of  the  Improvement  Act  of  1911  and  Improvement  Bond 
Act  of  1915,  the  city  eouncil  has  jurisdiction  to  pass  an  amended 
resolution  of  award  in  order  to  correct  an  error  in  its  original 
resolution,  provided  at  the  time  of  the  adoption  of  such  amended 
resolution  no  rights  of  third  persons  have  vested. 

[3]  Ii^. — Amount  op  Bid — Recitals  in  Awabd  and  Nones — Substan- 
tial Complunce  With  Law.— Where  the  resolution  of  award  re- 
cites that  the  contract  for  doing  the  work  was  awarded  to  a  given 
company  "at  the  prices  named  in  its  bid,"  and  the  notice  of  award 
as  posted  and  published  declares  that  the  board  of  trustees 
"awarded  the  contract  for  said  work  to  the  lowest  responsible 
bidder  ...  at  the  prices  named  for  said  work  in  said  proposal  or 
bid  on  file,"  this  constitutes  a  substantial  compliance  with  the 
provisions  of  the  Improvement  Act  of  1911. 

PROCEEDING  in  Mandamus  to  compel  a  superintendent 
of  streets  to  execute  a  contract  for  the  improvement  of  cer- 
tain streets.     Peremptory   writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Frank  H.  Powers  and  Heller,  Powers  &  Ehrman.  for 
Petitioner. 

Paul  S.  Honberger  for  Respondent, 

WEIiLER,  J. — Mandate  to  compel  the  respondent,  as 
street  superintendent,  to  execute  a  contract  for  the  improve- 
ment of  certain  streets  in  the  city  of  Paso  Robles. 

The  petition  recites  that  on  January  19,  1920,  the  board 
of  trustees  of  the  city  of  Paso  Robles  passed  a  resolution 
of  intention  to  order  certain  work  done,  under  the  provisions 
of  the  "Improvement  Act  of  1911,''  [Stats.  1911,  p.  730], 
and  "Improvement  Bond  Act  of  1915,"  [Stats,  1915,  p.  1464], 
and  amendments  thereto,  and  caused  notice  of  the  passage  of 
the  resolution  to  be  published  and  posted  according  to  law. 
No  protests  having  been  received,  on  the  fourth  day  of  Feb- 
ruary, 1920,  the  board  adopted  a  resolution  ordering  the 
work  to  be  done,  and  caused  a  notice  inviting  proposals  for 
doing  the  work  to  be  given,  in  accordance  with  the  provi- 
sions of  the  acts  above  mentioned.  Pursuant  to  that  notice, 
petitioner  presented  its  bid,  and  was  found  to  be  the  lowest 
responsible  bidder,  whereupon  the  board,  on  February  24, 
1920,  passed  a  resolution  awarding  to  petitioner  the  contract 
for  doing  the  work. 

By  its  resolution  of  intention  the  board  declared  that 
serial  bonds  should  be  issued  to  represent  the  expenses  of 
the  improvement,  specifying  the  rate  of  interest  the  bonds 
should  bear,  and  also  caused  a  similar  description  to  be 
inserted  in  the  resolution  ordering  the  work  to  be  done,  as 
well  as  in  all  notices  posted  and  published  in  connection 
with  the  prior  proceedings;  but  no  reference  to  bonds  was 
contained  in  the  resolution  of  award.  On  March  9,  1920,  the 
city  clerk  posted  a  notice  of  award,  which  referred  to  the 
issuance  of  bonds  substantially  as  did  the  resolution  of  inten- 
tion. The  owners  of  three-fourths  of  the  frontage  liable  to 
be  assessed  for  the  improvement  did  not  elect  to  take  the 
work,  and  no  person  interested  in  the  lands  filed  with  the 
clerk  a  notice  specifying  any  irregularity  in  the  previous 
proceedings. 

On  April  5,  1920,  the  board  adopted  an  amended  resolution 
of  award,  including  notice  of  the  proposed  issuance  of 
bonds,  and  ordered  the  notice  of  award  to  be  reposted  and 
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republished.  In  accordance  with  this  order,  the  clerk  posted 
notice  of  award  on  the  seventh  day  of  April,  1920,  and 
caused  it  to  be  published. 

On  April  17,  1920,  the  petitioner  presented  to  the  street 
superintendent  a  contract  for  his  signature,  and  tendered 
bonds  duly  approved,  together  with  the  necessary  costs,  all 
in  accordance  with  the  provisions  of  the  act.  Respondent 
declined  to  execute  the  contract,  basing  his  refusal  on  the 
ground  that  the  proceedings  theretofore  taken  were  void, 
and  sets  forth  in  his  answer  filed  herein  the  reasons  for  his 
claim,  which  we  will  consider  in  their  order. 

[1]  (1)  That  portion  of  the  resolution  of  intention  which 
declares  that  bonds  shall  issue  contains  the  recital:  '* Notice 
is  hereby  given  that  a  serial  band  to  represent  unpaid  assess- 
ment and  bear  interest  at  the  rate  of  seven  per  cent  per 
annum  will  be  issued  hereunder  in  the  manner  provided  by 
the  Improvement  Bond  Act  of  1915."  Respondent  contends 
that  reference  to  bonds  in  the  singular  vitiates  the  resolu- 
tion, arguing  that  the  property  owner  might  be  misled  into 
the  belief  that  one  bond  was  to  be  issued  to  represent  the 
cost  of  the  entire  improvement,  and  thus  be  unable  to  deter- 
mine or  segregate  his  individual  liability.  In  answer  to  this 
it  is  sufficient  to  say  that  the  resolution  states  that  the  bonds 
will  be  issued  in  the  manner  provided  by  the  act,  and 
thereby  incorporates  the  provisions  of  the  statute  into  the 
resolution. 

Section  61  of  the  Improvement  Act  of  1911,  as  amended 
in  1915,  reads  as  follows:  "When  said  city  council  shall  de- 
termine that  serial  bonds  shall  be  issued  to  represent  the  ex- 
penses of  any  proposed  work  or  improvement  under  this  act, 
it  shall  so  declare  in  the  resolution  of  intention  to  do  said 
work,  and  shall  specify  the  rate  of  interest  which  they  shall 
bear.  The  like  description  of  said  bonds  shall  be  inserted  in 
the  resolution  ordering  the  work,  in  the  resolution  of  award, 
and  in  all  notices  of  said  proceedings  required  by  this  act  to 
be  either  posted  or  published;  and  also  a  notice  that  a  bond 
will  issue  to  represent  each  assessment  of  twenty-five  dollars 
or  more  remaining  unpaid  for  thirty  days  after  the  date  of 
the  warrant,  or  five  days  after  the  decision  of  said  council 
upon  an  appeal,  shall  be  included  in  the  warrant  provided 
for  in  section  22  of  this  act.'*  The  first  specific  mention 
of  the  amount  of  the  bonds  is  to  be  included  in  the  war- 
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rant,  hence  a  general  reference  in  prior  proceedings  adopting 
the  provisions  of  the  act  is  sufficient  to  confer  jurisdiction. 
In  proceedings  under  the  Vrooman  Act,  which  contains  pro- 
visions similar  in  effect  to  the  Improvement  Act  of  1911, 
it  has  been  held  that  the  city  council  may  fix  the  term*  the 
bonds  are  to  run  at  any  time  prior  to  the  issuance  of 
the  warrant.  (Cohn  v.  Federal  Cansiruciian  Co,,  171  Cal. 
547,  [153  Pac.  916].) 

[2]  (2)  It  is  claimed  that  the  council  had  no  jurisdic- 
tion to  pass  the  amended  resolution  of  award  on  the  &th  of 
April,  1920,  on  the  theory  that  it  had  exhausted  its  powers 
by  the  adoption  of  the  original  resolution  of  February  24, 
1920.  No  authority  is  cited  in  support  of  this  proposition, 
and  we  have  found  none.  On  the  contrary,  in  our  opinion, 
the  act  itself  contemplates  such  a  procedure  as  that  taken 
by  the  board.  Section  16  provides:  "At  any  time  within 
ten  days  from  the  date  of  the  first  publication  of  the  notice 
of  award  of  contract,  any  owner  of,  or  other  person  having 
any  interest  in  any  lot  or  land  liable  to  assessment,  who 
claims  that  any  of  the  previous  acts  or  proceedings,  relating 
to  said  improvement,  are  irregular,  defective,  erroneous  or 
faulty,  may  file  with  the  clerk  of  the  city  council  a  written 
notice  specifying  in  what  respect  said  acts  and  proceedings 
are  irregular,  defective,  erroneous  or  faulty.  Said  notice 
shall  state  that  it  is  made  in  pursuance  of  this  section.  All 
objections  to  any  act  or  proceeding  occurring  prior  to  the 
date  of  the  first  publication  of  the  aforesaid  notice  of  award, 
in  relation  to  said  improvement,  not  made  in  writing  and  in 
the  manner  and  at  the  time  aforesaid,  shall  be  waived,  pro- 
vided, the  resolution  of  intention  to  do  the  work  has  been 
actually  published  and  the  notices  of  improvement  posted 
as  provided  in  this  act."  While  there  is  no  express  author- 
ization in  the  act  for  the  correction  of  errors  in  the  pro- 
ceedings, the  natural  inference  must  necessarily  be  that  it 
was  intended  that  the  council  should  have  power  to  remedy 
defects  occurring  after  it  had  acquired  jurisdiction  to  order 
the  work  done,  when  its  attention  was  directed  to  them. 
Any  other  conclusion  would  render  the  section  nugatory; 
and  we  deem  it  our  duty  to  construe  the  statute  so  as  to 
carry  into  effect  the  intention  of  the  legislature  as  therein 
expressed. 
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At  the  time  of  the  adoption  of  the  amended  resolution  of 
award  no  rights  of  third  persons  had  vested.  It  is  as  much 
to  the  interest  of  the  property  owner  as  of  the  contractor 
that  the  proper  reference  to  the  bonds  be  made  in  the  pro- 
ceedings wherever  required,  in  order  that  he  may  legally  avail 
himself  of  the  election  to  pay  his  assessment  in  cash  or  to 
permit  bonds  to  issue  against  his  property.  The  effect  of 
reposting  the  notice  of  award  would  be  to  extend  the  time 
witliin  which  the  property  owners  might  enter  into  the  con- 
tract, and  no  possible  injury  could  result  therefrom. 

[3]  (3)  It  is  urged  that  the  resolution  and  notice  of 
award  are  insuflBcient  in  that  neither  the  resolution  nor  the 
notice  contains  a  statement  of  the  amount  of  the  bid  or  the 
contract  price.  The  resolution  of  award  recited  that  the 
contract  for  doing  the  work  was  awarded  to  the  Federal 
Construction  Company  "at  the  prices  named  in  its  bid." 
The  notice  of  award  as  posted  and  published  declared  that 
the  board  of  trustees  ''awarded  the  contract  for  said  work 
to  the  lowest  regular  responsible  bidder,  to  wit,  Federal  Con- 
struction Company,  at  the  prices  named  for  said  work  in 
said  proposal  or  bid  on  file."  This,  we  think,  is  a  substan- 
tial compliance  with  the  law.  Section  10  of  the  act  pro- 
vides that  the  city  council  *'may  award  the  contract  for  said 
work  or  improvement  to  the  lowest  responsible  bidder  at 
the  prices  named  in  his  bid."  This  was  done,  and  nothing 
more  was  required.  Any  person  interested  could  readily 
ascertain  the  contents  of  the  bid  by  an  inspection  of  the 
document  on  file  in  the  clerk's  ofiSce  to  which  the  notice  of 
award  refers. 

No  other  points  are  made  by  respondent,  and  we  believe 
the  objections  we  have  discussed  are  without  merit 

Let  the  peremptory  writ  issue. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

47  Cftl.  App.— 41 
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[Civ.  No.   3367.    First  Appellate  District,  Division  Two.— May  El, 

1920.] 

JOHN  W.  KOEHL  et  al.,  Itespondents,  v.  ADOLPH  D. 
CARPENTER   et   al.,   Appellants. 

[1]  Negligence — Action  for  Damages  fob  Death — Absence  of  Ook- 

TBIBUTOBY  NEGLIGENCE — EVIDENCE — FINDING — APPEAL. — In  an  ac- 
tion for  damages  for  death  caused  hj  the  deceased  having  been 
struck  hj  an  automobile,  a  finding  by  the  trial  court  that  the  de- 
ceased was  not  negligent,  if  supported  by  sufficient  evidence,  will 
not  be  disturbed  on  appeal. 

[2]  Id. — ^Cbossing  of  Stbeet  by  Pedestrian — Cabb  Requirbd. — ^There 
is  no  positive  duty  on  the  part  of  pedestrians  about  to  cross  a 
street  to  stop,  look,  and  listen,  but  the  question  of  negligence, 
under  the  usual  rule  of  ordinary  care  that  devolves  upon  foot- 
tiavelers,  must  be  examined  in  the  light  of  aU  the  attending  eir- 
cumstances,  one  of  which  may  be  knowledge  of  the  existence  of  a 
statute  or  an  ordinance  prescribing  fixed  regulations  for  observ- 
ance by  automobile  drivers. 

[8j  Id. — Duty  of  Motobists  Tbailino  qb  Passing  Cabs — Ability  to 
Comply  With  MuNiaPAL  Obdinancx. — In  view  of  the  obviow 
danger  of  passing  street-cars  when  they  stop  for  the  accommo- 
dation of  passengers,  it  behooves  motorists  neither  to  trail  cars 
BO  closely  that  they  cannot  comply  with  a  muncipal  ordinance 
which  requires  them  to  stop  at  least  ten  feet  in  the  rear  of  such 
street-car,  nor  to  attempt  to  pass  a  street-car  at  a  regular  stop- 
ping point  until  they  are  sure  that  there  wiU  be  no  stop. 

[4]  Id. — Measube  of  Damages — ^Pbovincb  of  Tbial  Ck)DBT — Appeau— 
The  amount  of  damages  to  be  allowed  the  plaintiffs  for  the  death 
of  their  daughter  due  to  the  negligence  of  the  defendants  is  a 
matter  peculiarly  within  the  province  of  the  trial  court,  and  its 
action  will  not  be  disturbed  on  appeal  unless  the  amount  is  so  dis- 
proportionate to  the  injury  as  at  first  glance  to  shock  the  con- 
science. 

[6]  Id. — FuNEBAL  Expenses — ^Pleading — Finding — evidence. — In  such 
action,  an  allegation  that  certain  indebtedness  covering  the  cost 
of  burial  had  been  incurred  is  sufficient  to  support  a  finding  that 
plaintiffs  were  damaged  to  that  amount;  and  the  defendants  will 
not  be  heard  to  contend  on  appeal  that  the  damages  should  not 
have  included  that  amount  because  the  bill  was  not  paid  by  either 
of  the  plaintiffs,  where  the  colloquy  between  counsel  at  the  time 

2.  Duty  of  pedestrians  to  look  out  for  automobiles,  notes,  S 
L.  a.  A.  (N.  S.)  345;  20  L.  B.  A.  (N.  8.)  232;  38  L.  B.  A,  (N.  8.) 
488;  42  L.  B.  A.   (N.  8.)   1179. 
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the  bill  was  offered  in  evidence  was  sufficient  to  sustain  the  im- 
plied finding  that,  though  the  bill  was  made  out  to  the  brother  of 
the  deceased,  the  expense  was  incurred  by  plaintiffs,  and  counsel 
for  defendant  stated  at  that  time  that  he  would  not  raise  anj 
objection  to  the  bilL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  B.  Drake  for  Appellants. 

G.  C.  De  Garmo  for  Respondents. 

BRITTAIN,  J.— The  defendants,  sued  as  husband  and 
wife,  by  the  parents  as  heirs  of  Mae  C.  Koehl,  who  died 
as  the  result  of  being  struck  by  an  automobile  driven  by 
Mrs.  Carpenter,  appeal  from  a  judgment  for  $1,000  ren- 
dered by  the  trial  court  sitting  without  a  jury.  The  appel- 
lants rely  on  three  grounds  which  will  be  disposed  of  in  the 
order  of  their  presentation,  after  the  following  statement 
of  facts  shown  by  the  record: 

Mae  Koehl  was  between  twenty-one  and  twenty-two  years 
ef  age.  She  had  previously  been  employed  as  a  cashier  in  a 
business  concern  in  Los  Angeles.  She  was  out  of  employ- 
ment for  about  a  month  during  which  time  she  remained 
lit  home,  helping  with  the  household  duties.  She  then  went 
to  work  as  an  assistant  bookkeeper  in  the  office  of  her 
father,  who,  with  his  son,  was  engaged  in  the  manufacturing 
business.  She  had  been  so  occupied  about  a  month,  and  was 
acquainted  with  the  streets  in  Los  Angeles  and  with  the  par- 
ticular crossing,  near  her  place  of  business,  where  the  acci- 
dent occurred. 

At  the  time  of  the  accident,  in  November,  1917,  there  was, 
and  had  been  from  some  time  in  1914,  an  ordinance  of  the 
city  of  Los  Angeles  which  provided  that  it  should  be  un- 
lawful for  the  driver  of  any  vehicle,  "upon  overtaking  any 
street  or  interurban  railway  car  which  has  stopped  for  the 
purpose  of  discharging  or  taking  on  any  passengers,  to  fail, 
neglect  or  refuse  to  stop  such  vehicle  at  least  ten  feet  in  the 
rear  of  such  .  .  .  car  and  to  keep  such  vehicle  standing 
where  so  stopped  until  such  passengers  or  intending  pas- 
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senders  have  safely  alighted  from  or  boarded  said  •  .  .  ear, 
or  until  such  ...  car  shall  have  started." 

About  noon  on  November  27,  1917,  Mae  Koehl  was  a 
passenger  on  a  street-car  running  west  on  Seventh  Street, 
and  told  the  conductor  to  stop  the  car  at  Anderson  Street. 
The  car  stopped  on  the  east  side  of  Anderson  Street  at  the 
comer  and  she  alighted,  starting  to  walk  diagonally  in  a 
northwesterly  direction  toward  the  sidewalk  at  the  corner 
of  Seventh  and  Anderson  Streets.  The  conductor  heard  a 
scream  and  the  car,  which  had  started  and  had  gone  a  few 
feet,  again  stopped.  The  conductor  saw  her  reach  a  point 
three  or  four  feet  from  the  curb  line  when  she  was  struck. 

Mrs.  Carpenter  was  driving  her  motor  west  on  Seventh 
Street,  trailing  the  street-car,  and  had  been  following  it  for 
several  blocks.  At  the  time  of  the  accident,  she  testified  she 
was  moving  at  the  rate  of  about  ten  miles  per  hour.  She 
did  not  stop  the  automobile,  nor  did  she  sound  any  warning 
as  she  approached  the  crossing.  She  testified  that  she 
thought  the  car  was  slowing  down  for  the  crossing,  that 
when  she  saw  Miss  Ecchl  in  the  act  of  alighting  she 
screamed,  and  being  afraid  that  the  brakes  would  not  hold 
she  turned  the  machine  sharply  to  the  right  to  avoid  the 
impending  collision.  She  did  not  run  it  into  the  sidewalk, 
but  turned  it  so  that  it  continued  its  course  westerly  near 
the  curb.  She  testified  that  the  brakes  were  in  good  order, 
and  that  at  the  rate  at  which  she  was  traveling  she  could 
have  stopped  the  car  in  about  five  feet.  The  street-car  had 
been  running  at  about  six  or  eight  miles  an  hour,  and  as  it 
reached  Anderson  Street  Mrs.  Carpenter  turned  from  imme* 
diately  behind  it  to  the  north  side  to  pass  it  while  crossing 
Anderson  Street.  She  testified  she  had  put  on  the  foot- 
brake,  but  when  she  struck  Miss  Eoehl  she  lost  control  of 
herself  and  did  not  know  what  happened.  When  she  first 
saw  Miss  Koehl  she  was  ten  or  fifteen  feet  away.  M5ss  Koehl 
was  struck  when  she  was  near  the  curb  line  of  Anderson 
Street  and  her  body  was  carried  nearly  to  the  middle  of  the 
street,  the  automobile  running  over  her  and  for  ten  to  fifteen 
feet  beyond. 

During  the  trial  the  plaintiffs'  attorney  said:  "Here  is  a 
list  of  the  costs  of  burial,  subject  to  your  objections  as  to 
some  items."  The  attorney  for  the  appellants  replied:  "Yes, 
Bresee  Brothers  have  put  it  in.     I  suppose  we  have  to  pay 
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these  things  when  we  die.  I  will  not  raise  any  question 
about  it."  The  document  was  marked  plaintifiEs'  exhibit  3, 
and  was  in  the  form  of  a  receipted  bill  of  Bresee  Brothers, 
undertakers,  for  $272.50,  funeral  expenses  of  Mary  Eoehl. 
It  was  made  out  to  Albert  Koehl,  a  brother  of  Miss  Eoehl. 

[1]  The  appellants  argue  that  Mi£s  Eoehl  was  guilty 
of  contributory  negligence.  This  court  cannot  so  determine 
as  a  matter  of  law  in  view  of  all  the  circumstances.  Con- 
sidered as  a  question  of  fact,  it  was  determined  by  the  trial 
court  adversely  to  the  appellants.  There  was  suflScient  evi- 
dence to  sustain  its  finding.  In  such  a  case  that  finding  will 
not  be  disturbed  on  appeal.  The  rules  of  law  concerning  the 
respective  rights  and  obligations  of  persons  using  the  public 
streets  recently  received  lengthy  consideration  by  the  su- 
preme court.  [2]  It  was  there  held  that  there  is  no  posi- 
tive duty  on  the  part  of  pedestrians  about  to  cross  a  street 
to  stop,  look,  and  listen,  and  that  the  question  of  negligence, 
under  the  usual  rule  of  ordinary  care  that  devolved  upon 
foot-travelers,  must  be  examined  in  the  light  of  all  the  at- 
tending circumstances,  one  of  which  may  be  knowledge  of 
the  existence  of  a  statute  or  an  ordinance  prescribing  fixed 
I'egulations  for  observance  by  automobile  drivers.  {Mann  v. 
iScoti,  180  Cal.  550,  [182  Pac.  281].) 

[3]  It  is  argued  that  the  ordinance  was  only  operative 
against  those  automobile  drivers  who  are  so  far  back  of  a 
street-car  as  to  be  able  to  stop  ten  feet  in  the  rear  of  the 
Btreet-car  when  it  stops  for  the  purpose  of  taking  on  or  dis- 
charging passengers.  There  are  two  answers  to  this  conten- 
tion. Cars  ordinarily  stop  for  those  purposes  at  street  cor- 
ners. In  view  of  the  obvious  danger  of  passing  cars  when 
they  do  stop  for  the  accommodation  of  passengers  it  be- 
hooves motorists  neither  to  trail  cars  so  closely  that  they 
cannot  comply  with  the  ordinance  nor  to  attempt,  as  Mrs. 
Carpenter  did,  to  pass  a  car  at  a  regular  stopping  point 
until  they  are  sure  that  there  will  be  no  stop.  Further  the 
court  is  of  the  opinion  that  regardless  of  the  provisions  of 
the  ordinance,  there  is  ample  evidence  to  sustain  the  judg- 
ment. 

[4]  It  is  next  contended  that  the  damages  are  excessive, 
but  the  amount  of  damages  is  a  matter  peculiarly  within 
the  province  of  the  trial  court,  and  its  action  will  not  be  dis- 
turbed unless  the  amount  is  so  disproportionate  to  the  injury 
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as  at  first  glance  to  shock  the  conscience.  This  does  not  ap- 
pear to  be  the  case  in  the  present  instance.  {Martin  v. 
Shea.  182  Cal.  130,  [187  Pac.  23].) 

[5]  Lastly  it  is  contended  that  the  damages  should  not 
have  included  the  amount  paid  to  the  undertaker,  because 
the  bill  was  not  paid  by  either  of  the  plaintiffs.  The  alle- 
gration  of  the  complaint  was  that  these  expenses  had  been 
incurred.  This  was  sufBcient  to  support  the  finding  that 
the  plaintiffs  had  been  damaged  to  the  amount  of  $1,000, 
including  funeral  expenses  of  $272.50.  The  colloquy  be- 
tween counsel  at  the  trial  regarding  the  funeral  expenses 
is  sufficient  to  support  the  implied  finding  that  though  the 
bill  was  made  out  to  the  brother  of  Miss  Koehl,  the  expense 
was  incurred  by  her  parents,  the  plaintiffs.  If  timely  ob- 
jection had  been  made,  the  plaintiffs  might  have  supplied 
the  missing  proof.  After  the  statement  of  counsel  for  the 
appellants  that  he  would  not  raise  any  objection  about  it, 
referring  to  the  list  of  costs  of  burial,  that  objection  vrill  not 
be  seriously  considered  here. 

The  judgment  is  affirmed. 

Nourse,  J.,  and  Langdon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent,  and  Olney,  J.,  who  did  not  vote. 


[Civ.    No.    3373.     First    Appellate    District,    Division    Two. — ^May    21, 

1920.] 

OUS  A.  PETERSON,  Respondent,  v.  R.  W.  LIGHTFOOT, 

Appellant. 

[1]  Partnebship— Suit  foe  AccouNnNo — Intebluctjtort  Judgment- 
Bight  OF  Appeal. — A  judgment  in  a  suit  for  partnership  aeeonnt- 
ing,  which  provides  that  the  assets  of  the  partnership  be  sold  bj 
a  commissioner  and,  upon  the  return  of  the  commissioner  and  the 
equal  division  of  the  assets  between  the  parties,  a  final  judgment 
be  entered,  is,  in  legal  effect,  a  final  judgment  from  which  aa 
appeal  will  lie. 
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[2]  Id. — Nature  of  Belationship — Etidbnce — ^Finding. — ^In  sueh  an 
action,  if  there  is  evidence  to  support  the  finding  of  the  trial  conrt 
that  the  partnership  was  not  one  of  profits  onlj,  sueh  finding  is 
controlling  on  appeal. 

[S]  Id. — Equitable  Jubisdiction  o»  Coubt. — A  snit  for  partnership 
accounting  is  one  addressed  to  the  equitable  jurisdiction  of  the 
court. 

[4]  Id. — Partnership  Name— When  an  Asset.— In  a  suit  for  partner- 
ship accounting,  a  name  which  had  been  used  hj  one  of  the  part- 
ners prior  to  the  formation  of  the  partnership,  but  which  was 
worthless  when  the  partnership  was  formed,  is  properlj  considered 
as  a  partnership  asset  where,  after  the  formation  of  the  partner- 
ship, it  was  made  valuable  by  the  joint  efforts  of  the  partners. 

[6]  Id. — Secret  Beoobdation  of  Name  by  Partner — ^Effect  of. — The 
act  of  the  partner  who  had  used  such  name  prior  to  the  formation 
of  the  partnership,  after  the  formation  of  the  partnership,  but 
without  the  knowledge  of  his  copartner,  in  causing  such  name  to 
be  registered  in  the  ofiice  of  the  Secretary  of  State  in  his  own 
name  would  not  cause  any  diminution  of  the  rights  of  his  co- 
partner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.     H.  T.  Dewhirst,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Alderson  for  Appellant 

Halsey  W.  Allen  for  Respondent. 

BRITTAIN,  J. — The  defendant  appeals  from  a  judgment 
in  a  suit  for  partnership  accounting.  The  judgment  pro- 
vided that  the  assets  of  the  partnership  be  sold  by  a  com- 
missioner, and  upon  the  return  of  the  commissioner  and  the 
equal  division  of  the  assets  between  the  parties,  a  final 
judgment  be  entered  dissolving  the  partnership  or  declaring 
it  dissolved. 

[1]  The  respondent  contends  that  the  judgment  is  a  non- 
appealable interlocutory  order.  The  findings  and  conclu- 
sions of  law  finally  determined  the  rights  of  the  parties, 
leavipg  only  the  transmutation  of  the  assets  into  cash  and 
their  equal  division  to  be  done.  The  appellant  claims  that 
the  court  was  in  error  in  determining  that  the  assets  ordered 
to  be  sold  belonged  to  the  partnership  and  he  claims  owner- 
ship  of  them  himself.     If   bis   contentions  in   this   regard 
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should  be  sustained  by  the  appellate  court  after  the  sale 
of  his  property,  he  would  be  without  remedy  or  find  himself 
compelled  to  resort  to  a  doubtful  remedy  against  the  pur- 
chaser at  the  commissioner's  sale.  For  all  practical  purposes 
of  disposing  of  the  issues  tried  the  judgment  was  final. 
"The  question,  as  affecting  the  right  of  appeal,  is  not  what 
the  foi-m  of  the  order  may  be,  but  what  is  its  legal  effect." 
(Estate  of  West,  162  Cal.  352,  [122  Pac.  953] ;  Byrne  v. 
Hoag,  126  Cal.  283,  [58  Pac.  688] ;  PeopU  v.  Bank  of  Mendo- 
cino  County,  133  CaL  107,  [65  Pac  124] ;  Clark  v,  Dunnam^ 
46  Cal.  204.) 

[2]  There  was  no  written  agreement  by  which  the  part- 
nership was  formed.  From  the  oral  testimony  of  the  part- 
ners and  others,  the  trial  court  found  that  the  claim  of  the 
appellant  that  the  partnership  was  one  of  profits  only  was 
not  sustained.  There  was  evidence  to  support  this  finding 
and  it  is  controlling  on  this  appeal.  The  appellant  states 
that  there  is  but  one  question  to  be  determined,  and  that 
is  whether  the  name  "Redlands  Auto  Service"  was  a  part 
of  the  assets  of  the  partnership. 

From  the  findings  it  appears  that  in  May,  1914,  the  de- 
fendant purchased  an  automobile  on  which  he  caused  to  be 
painted  the  name  in  question.  For  about  three  weeks  he 
operated  the  machine  for  hire  under  that  name  to  designate 
the  business  in  which  he  was  engaged.  In  June  he  asso- 
ciated with  himself,  his  brother,  who  owned  another  automo- 
bile, which  was  thereafter  similarly  used.  The  partnership 
business  was  operated  under  the  firm  name  of  ''Redlands 
Auto  Service."  Shortly  after,  during  the  same  month,  the 
plaintiff  became  a  member  of  the  partnership,  he  contribut- 
ing $640  to  the  common  fund,  that  being  the  value  of  each 
of  the  machines  then  used  in  the  business.  In  April,  1915, 
the  defendant's  brother  sold  his  interest  to  the  partnership, 
then  composed  of  the  parties  to  this  suit.  Thereafter  the 
business  was  carried  on  under  the  same  name  it  had  been 
carried  on  from  the  time  the  first  partnership  was  foimed. 
In  December,  1914,  while  the  partnership  was  composed  of 
the  three  men,  the  defendant  caused  the  name  **Rcdlands 
Auto  Service"  to  be  registered  in  the  ofiice  of  the  Secretary 
of  State  in  his  own  name.  This  was  done  without  the 
knowledge  of  the  plaintiff,  who  was  not  informed  of  the  fact 
until  after  the  dissolution  of  the  partnership  in  July,  1918. 
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During  all  the  intervening  time  the  business  of  the  partner- 
ship was  carried  on  under  that  name.  It  was  further  found, 
and  the  finding  is  supported  by  the  evidence  and  by  reason- 
able inferences  therefrom,  that  at  the  time  of  the  formation 
of  the  partnership  the  name  had  no  value,  but  by  the 
joint  efforts  of  the  partners  in  conducting  the  business  from 
June,  1914,  to  July,  1918,  when  the  partnership  was  dis- 
solved, '*the  goodwill  of  the  partnership  business,  including 
the  right,  title,  and  interest  of  said  partnership  in  said  firm 
name,  became,  and  at  the  time  of  the  dissolution  of  said 
partnership  was,  and  now  is,  of  the  value  of  $800." 

The  appellant's  contentions  that  the  adoption  and  use  of  a 
trade  name  immediately  fixes  its  status  as  personal  property, 
and  that  a  single  act  of  use  with  the  intent  to  continue  that 
use  confers  a  right  in  the  original  user  may  be  conceded 
without  aflPecting  the  propriety  of  the  judgment.  [3]  The 
suit  for  partnership  accounting  is  one  addressed  to  the 
equitable  jurisdiction  of  the  court.  (Andr(ide  v.  Superior 
Court,  75  Cal.  459-463,  [17  Pac.  531].) 

[4]  Under  the  facts  found,  even  though  the  name  was 
originally  owned  by  the  appellant,  the  court,  in  adjusting 
the  respective  interests  of  the  parties,  properly  considered 
all  the  circumstances.  The  name,  which  had  been  used 
for  three  weeks,  was  of  no  value.  The  respondent  went  into 
the  business  carried  on  by  the  appellant  at  the  request 
of  the  latter  as  a  partner.  It  was  agreed  that  the  appel- 
lant's automobile,  which  had  value,  should  be  used  in  the 
business,  but  the  ownership  retained.  It  was  also  agreed 
that  the  money  invested  in  the  business  by  the  respondent 
should  be  used  for  the  purchase  of  a  machine.  Before  the 
termination  of  the  partnership  each  of  the  partners  had  in 
use  in  the  business  two  automobiles  owned  by  them  sep- 
arately. On  dissolution  each  retained  his  own  tangible  prop- 
erty. The  name  which  was  worthless  when  the  partnership 
was  formed  was  an  asset  and  apparently  the  only  asset  of 
the  business  at  that  time.  It  was  made  valuable  by  the 
joint  efforts  of  the  two  partners.  If  it  had  been  some  other 
kind  of  tangible  personal  property  so  worthless  as  not  to 
have  been  the  subject  of  agreement,  but  a  part  of  the 
^business  establishment  when  the  partnership  was  formed, 
and  had  had  bestowed  upon  it  the  work  of  both  partners 
for  a  period  of  three  years,  in  use  constantly  as  partnership 
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property  and  without  claim  by  the  original  owner,  until  at 
the  time  of  the  dissolution  it  came  to  have  a  substantial 
value  produced  solely  by  their  joint  work,  it  would  be 
manifestly  inequitable  that  it  should  be  Riven  to  one  only 
of  the  two  who  had  produced  the  value. 

[5]  It  is  said  in  the  appellant's  brief  that  the  recorda- 
tion of  the  name  added  nothing  to  his  common-law  rights. 
Neither  could  the  secret  recordation  of  the  name  by  the 
appellant  cause  any  diminution  of  the  rights  of  his  partner. 
The  relationship  was  confidential  and  the  recordation  by 
one  of  the  partners  of  the  name  under  which  the  partnership 
had  been  doing  business  for  six  months,  in  contemplation  of 
law,  was  in  the  interest  of  the  partnership. 

From  an  examination  of  the  entire  record  it  does  not  ap- 
pear that  incidental  matters  touched  upon  in  the  briefs  re- 
quire notice  here. 

The  judgment  is  afSrmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 


[Civ.  No.  3374.    First  Appellate  District,  Division  Two.— May  21, 

1920.] 

JAMES  E.  SMITH,  Appellant,  v.  PHELIA  L.  P.  SMITH 
et  al.,  Respondents. 

[1]  Husband  and  Wife — Title  to  Pbopertt — How  Acqxtibed — Con- 
flicting Evidence — Finding — Appeal. — In  an  action  in  which  both 
the  husband  and  the  wife  claim  title  to  certain  real  property,  not- 
withstanding a  conflict  in  the  evidence,  a  finding  of  the  trial  eoart 
that  the  wife  acquired  bj  assignment  from  her  sister,  as  a  gift, 
the  latter's  equity  in  a  contract  for  the  purchase  of  the  property, 
is  conclusive  on  the  appellate  court. 

[2]  Id. — Earnings  of  Wife— Nature  of— When  Separate  Propertt. 
Although  the  earnings  of  the  wife  during  marriage  are,  as  a  rule^ 
community  property,  the  husband  may  relinquish  to  the  wife  th« 
right  to  such  earnings  without  any  consideration  other  than  their 
mutual  consent,  and  they  then  become  her  separate  property. 

[3]  Id. — Agreement  as  to  Separate  Character  or  Wife's  Earnings 
— How  Proved. — An  agreement  between  a  husband  and  wife  thai 

2.    What  is  community  property,  note,  12G  Am.  St.  Bap.  99. 
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the  earningB  of  the  latter  Bhall  be  her  separate  property  may  be 
proved  by  evidence  as  to  the  acta  and  conduct  of  the  husband  with 
relation  to  the  earnings  of  the  wife  or  business  conducted  by  her 
as  communitj  property  indicating  that  he  did  not  regard  them  aa 
community  property. 

[4]  Id. — Relinquishment  or  Business  to  Wipb — Separate  Peopeett. 
In  this  action  involving,  among  other  things,  the  right  of  a  wife 
to  a  millinery  business  conducted  by  her  and  to  the  earnings  de- 
rived therefrom,  the  evidence  as  to  the  manner  in  which  the  busi- 
ness had  been  conducted  showed  that  it  had  been  relinquished  by 
the  husband  to  the  wife  and  had  become  her  separate  property. 

[6]  Id. — Impeovement  of  Wife's  PkoPEETY — Expkndituees  by  Hus- 
band.— The  expenditures  by  a  husband  of  either  his  separate  funds 
or  the  common  funds  of  himself  and  wife  in  improving  his  wife's 
separate  property  does  not  operate  to  change  the  title.  As  be- 
tween them,  in  the  absence  of  any  specific  agreement  to  the  con- 
trary, the  title  to  the  improvements  follows  the  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  S.  Laughlin  and  Muhleman  &  Crump  for  Appellant 

Swaf&eld  &  Swaffield  and  Roland  0.  Swaffield  for  Be- 
spondents. 

NOURSE,  J. — Action  to  quiet  title.  Judgment  was  ren- 
dered in  favor  of  defendant  on  her  cross-complaint,  from 
which  plaintiff  appeals. 

Plaintiff  and  defendant  Phelia  L.  P.  Smith  are  husband 
and  wife.  The  property  which  is  the  subject  of  this  litiga- 
tion consists  of  a  lot,  with  dwelling-house  thereon,  situate 
in  Long  Beach,  California.  The  complaint  alleged  that,  at 
the  time  of  the  commencement  of  this  action,  plaintiff  was 
the  owner  and  in  possession  of  the  lot  in  question;  that 
said  lot  was  purchased  and  improved  subsequent  to  the 
marriage  of  plaintiff  and  defendant  Smith  with  the  separate 
funds  of  plaintiff  and  the  community  funds  of  plaintiff 
and  defendant  Smith,  and  the  deed  for  convenience  was 
taken  in  the  name  of  defendant  Smith;  that  defendant 
Smith  had  encumbered  the  same  by  giving  a  trust  deed  to 
defendant  The  Title  Insurance  and  Trust  Company  to  secure 
the  repayment  of  money  had  from  defendant  Long  Beach 
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Sayings  Bank  and  Trust  Company,  and  had  used  the  money 
thus  acquired  without  the  knowledge  or  consent  of  plaintiff 
to  the  detriment  of  plaintiff  and  his  interests  in  said  prop- 
erty. Defendant  Smith  answered  and  cross-complained,  de- 
nying the  allegations  of  the  complaint  and  setting  up  title  in 
herself  as  her  separate  property  and  estate.  The  trial  court 
found  that  the  property  was  neither  purchased  with  the 
separate  funds  of  plaintiff  and  the  community  funds  of 
plaintiff  and  defendant  Smith,  nor  the  separate  funds  of 
plaintiff.  On  the  contrary,  the  court  found  that  defendant 
Smith  acquired,  by  assignment  from  her  sister,  as  a  gift,  her 
equity  in  a  contract  for  the  purchase  of  lot  8,  on  which  the 
sister  had  paid  the  sum  of  $335,  leaving  an  unpaid  balance 
of  $165,  which  defendant  Smith  thereafter  paid  out  of  her 
separate  funds. 

Appellant  contends  that  the  property  ?n  question  is  com- 
munity property  because  it  was  acquired  subsequent  to  mar- 
riage and  with  community  funds. 

[1]  This  contention  is  based  upon  the  testimony  of 
appellant  that  the  assignment  was  not  made  as  a  gift  to  his 
wife,  but  that  she  purchased  her  sister's  equity  in  the  lot 
for  fifty  dollars  which  he  furnished  for  that  purpose.  This 
merely  created  a  conflict  in  the  evidence,  and  the  finding 
of  the  court  that  it  was  a  gift  is  conclusive  as  to  that  fact. 
Appellant  further  argues  that  the  $165  balance  paid  by 
defendant  Smith  on  the  purchase  price  of  the  lot  was  money 
derived  from  a  millinery  business  conducted  by  Mrs.  Smith 
subsequent  to  their  marriage  and  hence  was  community 
property. 

[2]  Although  the  earnings  of  the  wife  during  marriage 
are,  as  a  rule,  community  property,  the  husband  may  re- 
linquish to  the  wife  the  right  to  such  earnings  without 
any  consideration  other  than  their  mutual  consent,  and 
they  then  become  her  separate  property.  (Wren  v.  Wren, 
100  Cal.  276,  279,  [38  Am.  St.  Rep.  287,  34  Pac.  775]; 
Larson  v.  Larson,  15  Cal.  App.  531,  535,  [115  Pac.  340].) 
[3]  Such  an  agreement  may  be  proved  by  evidence  as  to 
the  acts  and  conduct  of  the  husband  with  relation  to  the 
earnings  of  the  wife  or  business  conducted  by  her  as  com- 
munity property  indicating  that  he  did  not  regard  them  as 
community  property.  {Larson  v.  Larson,  supra;  KalU 
Schmidt  v.  Weber,  145  Cal.  596,  599,  [79  Pac.  272].)     [4] 
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Respondent  Smith  testified  that  5*e  started  the  millinery 
business  with  $200  received  from  the  sale  of  property  eon- 
eededly  her  separate  estate.  This  was  denied  by  appellant, 
who  claimed  that  he  advanced  the  $200  to  help  her  start 
the  business.  But,  as  significant  of  his  attitude  with  rela- 
tion to  that  business,  he  testified:  "The  proceeds  from  that 
store  were  kept  in  her  personal  bank  account.  I  had  no 
access  to  that  bank  account.  I  knew  when  she  started  the 
business  and  ran  the  bank  account  along  that  way.  ...  I 
knew  that  she  started  her  bank  account.  The  bank  account 
was  in  her  own  name.  ...  I  had  a  bank  account  and  she 
had  hers,  and  I  do  not  think  either  had  access  to  the  other's 
account.  She  paid  the  bills  for  that  millinery  business  out 
of  her  account  except  the  first  one;  that  was  the  money  I 
let  her  have  to  start  it  with,  that  is,  the  big  bill,  $200  or 
$250,  except  for  that  she  paid  the  bills  out  of  her  own 
account  and  she  ordered  the  goods,  selected  them  and  de- 
termined what  they  should  be.  That  was  the  way  it  always 
was  from  the  beginning."  It  is  apparent  from  an  examina- 
tion of  the  entire  evidence  that  plaintiff  made  no  claim  to 
the  business  but  treated  it  as  his  wife's  separate  property. 
The  right  to  the  millinery  business  and  the  earnings  derived 
therefrom  having  been  thus  relinquished  by  plaintiff  to  his 
wife,  they  did,  in  fact,  become  her  separate  property. 

[5]  The  only  other  question  for  determination  is  whether 
the  original  character  of  the  lot  was  changed  by  the  improve- 
ments erected  thereon,  which  consisted  of  a  dwelling-house 
costing  in  the  neighborhood  of  $3,000.  The  trial  court  found 
on  conflicting  evidence  that  all  improvements  were  made  by 
respondent  Smith  out  of  her  separate  estate  and  property; 
that  appellant  from  time  to  time  advanced  some  moneys  and 
funds  out  of  his  own  separate  estate  and  out  of  the  com- 
munity property,  which  were  used  in  the  improvements; 
that  all  such  advancements  were  made  by  appellant  as  a  gift 
to  respondent  Smith  as  and  for  her  own  separate  estate 
and  property;  and  that  all  improvements  now  on  the  real 
property  are  the  sole  and  separate  property  and  estate  of 
respondent  Smith,  and  that  appellant  has  no  interest  in 
either  the  land  or  improvements  thereon.  The  findings  on 
the  facts  are  conclusive ;  the  conclusions  of  law  drawn  there- 
from are  supported  by  the  authorities.  The  expenditure 
by  a  husband  of  either  his  separate  funds  or  the  community 
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funds  of  himself  and  wife  in  improving  his  wife's  separate 
property  does  not  operate  to  change  the  title.  As  between 
them,  in  the  absence  of  any  specific  agreement  to  the  con- 
trary, the  title  to  the  improvements  follows  the  land.  {Carl- 
son V.  Carlson,  10  Cal.  App.  300,  303,  [101  Pac.  923] ; 
/STiom;  v.  Bernal,  163  Cal.  262,  267,  268,  [124  Pac.  1012].) 
Appellant  does  not  claim  that  there  was  any  agreement  that 
the  property  should  become  community  property.  Where 
no  agreement  has  been  made  '*it  must  rather  be  presumed 
that  it  was  the  intention  of  the  husband  to  advance  the 
money  paid  for  the  benefit  of  the  wife's  estate  and  that  it 
was  intended  to  accrue  to  her  interest."  {Carlson  v.  Carl- 
son, supra.) 
The  judgment  is  affirmed. 

Brittain,  J.,  and  Langdon,  P.  J.,  concurred. 


[CIt.    No.    3378.    First    Appellate    District,    Division    Two. — Urj    21^ 

1920.] 

JESSE   GEORGE   et   al.     (Copartners),    Respondents,    ▼• 
ELIZABETH  G.  CLARKE  STENSLAND,  AppeUant. 

[1]  Husband  and  Wipe — Action  Against  Wira — FAniURx  to  Qesvm 
Husband — Habmless  E^bob. — Where  a  wife  is  sued  for  legal  ser- 
vices contracted  by  her  while  an  unmarried  woman,  and  eonceming 
matters  connected  with  her  separate  estate,  and  her  husband,  a 
practicing  attorney,  though  joined  as  a  party  defendant  under 
the  designation  John  Doe,  is  not  served  with  a  copy  of  the  sum- 
mons and  he  does  not  appear  therein,  but  he  aids  and  conducts  her 
defense  and  represented  her  in  every  stage  of  the  litigation  and 
has  actual  notice  of  everything  that  occurs,  and  no  objection  is 
raised  to  the  defect  of  parties  defendant  at  any  stage  of  the  pro- 
ceedings, nor  to  the  entry  of  judgment  against  the  wife  alone,  th« 
failure  to  serve  the  husband  is  harmless  error  and  under  section 
4%   of  article  YI  of  the  constitution  is  no  ground   for  reversaL 

[2]  Id. — Judgment — Name  op  Defendant — Waivkb  of  Objections.—* 
Where  a  married  woman  is  sued  by  her  name  before  marriage,  and 
she  answers  in  that  name,  but  at  the  trial  she  admits  her  proper 
name  and  adopts  the  latter  name  in  her  notice  of  appeal,  she 
cannot  complain  that  judgment  was  entered  against  her  in  the 
name  which  she  admits  is  her  proper  name,  the  two  persona  being 
completely  identiAcd  iu  thu  lucord  as  herself. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     W.  A.  Sloane,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  Stensland  and  J.  T.  Reed  for  Appellant. 

Jesse  George  and  Charles  B.  McCoy,  in  pro,  per.,  for  Re- 
spondents. 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant, 
Elizabeth  G.  Clarke,  from  a  judgment  entered  on  a  verdict 
of  a  jury  for  $514,  in  the  superior  court  of  San  Diego 
County,  in  an  action  for  the  recovery  of  the  reasonable  value 
of  attorneys'  fees  for  professional  services  rendered  by  the 
plaintiffs  to  the  appellant. 

This  appeal  was  originally  taken  not  only  from  the  judg- 
ment, but  also  from  an  order  denying  a  new  trial,  and 
from  an  order  of  nonsuit  on  a  cross-complaint,  and  from  an 
order  made  in  proceedings  supplementary  to  judgment  and 
execution.  It  is  stated,  however,  by  the  appellant  in  her 
opening  brief,  that  she  *' waives  and  abandons  any  and  all 
her  rights  to  appeal  from  said  order  denying  a  new  trial, 
and  from  said  order  in  supplementary  proceedings,"  and 
prosecutes  her  appeal  exclusive  thereof. 

[1]  The  principal  point  argued  by  the  appellant,  and 
the  one  she  states  to  be  the  important  feature  of  the  case^ 
is  that  the  judgment  was  erroneously  entered  by  reason  of 
the  fact  that  said  judgment  was  entered  against  a  married 
woman  in  a  cause  in  which  she  was  sued  as  the  wife  of  an- 
other party  defendant,  named  in  the  complaint  as  **John 
Doe,"  and  said  husband  of  appellant  was  not  served  with 
summons  in  the  action. 

The  facts  pertinent  to  a  discussion  of  the  objection  present 
some  unusual  features,  and  it  will  be  necessary  to  state 
them  rather  fully.  The  plaintiffs  sued,  as  aforesaid,  to  re- 
cover for  leoral  services.  The  defendants  named  in  the  com- 
plaint are  Elizabeth  G.  Clarke  and  John  Doe.  It  is  set 
out  in  the  complaint  that  the  services  for  which  recovery  is 
sought  were  contracted  for  by  the  defendant,  Elizabeth  G. 
Clarke,  **  being  then  and  there  an  unmarried  woman,  and  in 
the  management  of  her  own  affairs."    It  is  further  set  out 
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in  the  complaint  as  follows:  ** Plaintiffs  further  allege  that 
they  are  informed  and  believe,  and  on  such  information  and 
belief  allege,  that  since  this  cause  of  action  accrued,  the 
defendant,  Elizabeth  G.  Clarke  has  married  one  John  Doe, 
whose  true  name  is  unknown  to  these  plaintiffs,  but  the 
plaintiffs  have  not  sufficient  information  to  determine 
whether  or  not,  if  defendant  is  married,  her  husband  is  a 
necessary  party  defendant,  and  plaintiffs  pray  that  if  it  shall 
appear  that  the  said  defendant,  Elizabeth  G.  Clarke  is  mar- 
ried and  that  her  husband  is  a  necessary  party,  he  may  be 
joined  and  his  true  name  as  defendant  herein  inserted,  and 
that  the  true  name  of  the  defendant,  Elizabeth  G.  Clarke  be 
inserted  herein  in  the  event  that  she  is  sho\\"n  to  be  mar- 
ried." Answer  and  cross-complaint  was  filed  by  Elizabeth  G. 
Clarke,  in  which  she  did  not  deny  the  allegation  of  the  com- 
plaint upon  information  and  belief,  with  reference  to  her 
marriage.  She  made  no  mention  of  this  allegation  in  any 
way,  and  answered  under  the  name  of  Elizabeth  G.  Clarke. 
Appellant's  position  is  that  as  the  allegations  of  the  com- 
plaint regarding  defendant's  coverture  were  admitted  by 
a  failure  to  deny  the  same,  that  it  became  the  duty  of 
the  plaintiffs  to  ascertain,  by  deposition  or  otherwise,  the 
name  of  her  husband,  and  to  substitute  such  name  for  the 
fictitious  name  and  serve  him  with  summons. 

The  plaintiffs  did,  however,  attempt  to  ascertain  the  facts 
regarding  defendant's  marriage  by  their  demurrer  to  the 
answer  and  cross-complaint,  in  which  demurrer  one  of  the 
grounds  urged  is:  ''The  said  answer  to  plaintiffs'  first  cause 
of  action  is  uncertain  in  that  the  said  answer  admits  that 
the  defendant  Elizabeth  G.  Clarke  is  married,  by  failing  to 
deny  the  allegation  of  the  complaint  that  she  is  married, 
but  does  not  give  her  true  name  nor  the  true  name  of  her 
husband,  nor  allege  or  set  forth  facts  from  which  it  can  be 
determined  whether  or  not  her  husband  is  a  proper  or  neces- 
sary party  defendant."  Another  ground  of  demurrer  to 
the  answer  and  cross-complaint  is  that  cross-complainant, 
Elizabeth  G.  Clarke,  has  not  legal  capacity  to  sue  in  that  she 
admits  in  her  answer  and  cross-complaint  that  she  is  mar- 
ried, and  that  the  cross-complaint  does  not  show  that  the 
action  is  one  within  any  of  the  exceptions  mentioned  in 
section  370  of  the  Code  of  Civil  Procedure.  This  demurrer 
was  overruled,  obviously  because  the  property  sought  to  be 
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recovered  under  the  cross-complaint  was  alleged  to  have  been 
the  sole  and  separate  property  of  Elizabeth  Q.  Clarke,  and 
for  the  recovery  of  snch  property  she  had  the  right  to  sue 
alone.  The  attorney  filing  the  cross-complaint  was  Theodore 
Stensland,  and  he  appears  throughout  as  attorney  of  record 
for  the  defendant  Elizabeth  G.  Clarke.  In  the  answer  to 
the  crosshcomplaint,  plaintiffs  allege:  ** Plaintiffs  and  cross- 
defendants  are  informed  and  advised  and  therefore  allege 
the  fact  to  be  that  at  the  time  when  the  defendant  Eliza- 
beth G.  Clarke  claims  to  have  become  the  owner  of  the  draft 
mentioned  and  described  in  the  first  paragraph  of  her  cross- 
complaint,  and  for  some  time  prior  thereto,  the  said  defend- 
ant and  cross-complainant  was  the  wife  of  Theodore  Stens- 
land, her  attorney  herein;  that  the  exact  date  of  the 
marriage  of  the  said  Elizabeth  G.  Clarke  and  Theodore  Stens- 
land is  unknown  to  these  plaintiffs  and  cross-defendants; 
that  Eflizabeth  G.  Clarke  is  not  the  true  and  proper  name  of 
the  defendant  and  cross-complainant,  and  John  Doe  is  not 
the  true  name  of  the  husband  of  the  said  defendant  and 
cross-complainant,  Elizabeth  G.  Clarke,  but  that  the  true  name 
of  said  Elizabeth  G.  Clarke  is  Elizabeth  G.  Stensland,  and 
the  true  name  of  the  husband  of  the  said  Elizabeth  G.  Clarke 
is  Theodore  Stensland,  who  was  and  is  her  attorney  herein, 
and  that  there  are  no  facts  set  forth  in  said  cross-complaint 
establishing  or  tending  to  establish  that  Theodore  Stensland 
ia  not  a  necessary  party  cross-complainant  and  defendant  as 
hereinafter  more  specifically  set  forth  and  shown." 

After  the  granting  of  motions  to  strike  out  portions  of  the 
answer  to  the  cross-complaint,  relating  to  the  necessity  of 
joining  appellant's  husband  as  a  cross-complainant,  the 
cause  went  to  trial  upon  these  pleadings.  Plaintiffs  never 
amended  their  complaint  by  inserting  the  true  name  of  the 
husband  of  Elizabeth  G.  Clarke.  It  does  not  appear  in  the 
record  that  the  husband  was  or  was  not  served  under  the 
fictitious  name  or  otherwise.  It  would  seem,  therefore,  that 
in  support  of  the  judgment,  we  must  assume  that  the  service 
was  duly  made.  However,  even  in  the  absence  of  this  as- 
sumption, and  assuming  for  the  moment  that  the  record 
must  aflBrmatively  show  that  the  husband  was  served,  we 
do  not  believe  this  error  calls  for  a  reversal  of  the  judgment 
under  the  peculiar  facts  presented  for  our  consideration* 

47  Cftl.  App.— 43 
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Defendant  Elizabeth  G.  Stensland  did  not  object  to  the 
defect  of  parties  by  either  demurrer  or  answer,  nor  other- 
wise, and  upon  the  verdict  of  the  jury  upon  the  essential 
questions  of  fact  involved,  the  court  rendered  judgment 
against  her  alone. 

Reliance  is  placed  by  the  appellants  upon  the  cases  of 
McDonald  v.  Porsh,  136  Cal.  301,  [68  Pac.  817],  and  Fassio 

V.  Woolfrey,  37  Cal.  App.  754,  [174  Pac.  700],  holding  that 
the  husband,  being  a  necessary  party  defendant  in  cases 
where  the  wife  is  sued,  he  must  not  only  be  named  in  the 
complaint,  but  served  with  summons.  Respondent's  reply  to 
this  contention  is  that  under  the  holding  in  the  case  of 
Bogart  v.  Woodruff,  96  Cal.  609,  [31  Pac.  816],  it  is  said 
that  although  the  husband  is  a  necessary  party  defendant 
and  the  failure  of  plaintiff  to  make  him  a  defendant  would 
defeat  his  right  of  recovery  if  objection  be  properly  pre- 
sented, yet  it  is  further  provided  by  section  434  of  the  Code 
of  Civil  Procedure,  that  if  no  objection  be  taken  to  the 
defect  of  parties,  either  by  demurrer  or  answer,  the  de- 
fendant must  be  deemed  to  have  waived  the  same. 

We  are  not  unmindful  of  appellant's  position  that  she 
could  not  properly  demur  for  nonjoinder  of  parties  since 
her  husband  was  joined  in  the  complaint  as  John  Doe;  that 
she  had  a  right  to  expect  that  he  would  be  served  with  sum- 
mons in  due  time.  However,  she  did  not  object  to  the  entry 
of  the  judgment  upon  this  ground,  and  her  situation  with 
reference  to  the  demurrer  would  be  of  more  weight  and  im- 
portance under  other  circumstances  than  those  presented  to 
us  here.  For  the  peculiar  facts  of  this  case  certainly  show 
that  the  defendant  was  not  deprived  of  any  possible  right 
or  advantage  by  reason  of  this  oversight ;  that  the  purpose  of 
the  code  provision  in  question  has  not  been  subverted  by 
plaintiffs'  inadvertence,  and  that  the  case  presents,  clearly, 
a  situation  designed  to  be  covered  by  section  4%,  article 

VI,  of  our  constitution.  The  husband  of  appellant  is  ad- 
mitted to  be  a  practicing  attorney,  and  to  have  represented 
his  wife  in  every  stage  of  the  litigation  herein  involved;  he 
had  actual  notice  of  everything  that  occurred;  he  is  not 
bound  by  the  judgment  and  could  not  have  been.  The  judg- 
ment relates  to  a  matter  connected  with  the  wife's  separate 
estate  and  to  transactions  occurring  previous  to  the  mar- 
riage.   It  is  said  in  McDonald  v.  Porsh,  supra,  and  in  the 
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case  of  Terry  v.  Superior  Court,  110  Cal.  85,  88,  [42  Pac. 
464],  and  some  others,  that  the  code  provision  for  joining 
the  husband  in  such  actions  is  not  to  the  end  that  the  hus- 
band or  his  property  may  be  bound  by  the  judgment,  but 
solely  that  he  may  be  able  to  aid  his  wife  in  her  defense. 
Under  the  peculiar  facts  of  this  case,  this  purpose  was  fully 
accomplished,  for  the  husband  aided  and  conducted  her  de- 
fense at  every  step. 

It  would  seem,  therefore,  that  this  is  essentially  one  of 
those  harmless  errors  which  does  not  affect  the  merits  of 
the  judgn:ent,  and  which  comes  within  the  remedial  influence 
of  the  aforementioned  amendment  to  our  constitution.  It  is 
held  in  Work  v.  Campbell,  164  Cal.  343,  349,  [43  L.  R.  A. 
(N.  S.)  581,  28  Pac.  943],  in  Lamb  v.  Harbaugh,  105  Cal. 
680,  690,  [39  Pac.  56],  and  in  Baldwin  v.  Second  Street  etc. 
Co.,  77  Cal.  390,  [19  Pac.  644],  that  a  defect  of  parties  is 
not  a  matter  going  to  the  jurisdiction  of  the  court;  and 
indeed  that  holding  necessarily  follows  from  the  holding  in 
many  cases  that  it  is  a  defect  which  may  be  waived  by 
failure  to  demur. 

[2]  Some  objection  is  made  by  appellant  that  the  judg- 
ment is  entered  against  her  as  Elizabeth  G.  Clarke  Stens- 
land.  In  her  testimony  on  the  trial,  she  stated  that  her 
name  at  that  time  was  Elizabeth  G.  Clarke  Stensland,  but 
that  she  might  be  called  by  either  the  name  of  Clarke  or 
Stensland.  It  is  to  be  noted  that  she  answered  under  the 
name  of  Clarke,  and  only  upon  her  examination  at  the  trial 
did  she  admit  that  her  proper  name  was  then  Stensland. 
She  has  adopted  the  name  of  Stensland  in  her  notice  of  ap- 
peal. The  two  persons  are  completely  identified  in  the 
record.  It  would  appear,  therefore,  that  appellant  has  no 
complaint  that  judgment  was  entered  against  her  in  the 
name  which  she  admits  is  at  present  her  proper  name. 
{Thompson  v.  Alford,  135  Cal.  52,  [66  Pac.  983]  ;  Alameda 
County  V.  Crocker  et  al„  125  Cal.  101,  [57  Pac.  766]; 
Bogart  v.  Woodruff,  supra.) 

Some  further  objections  are  made  by  appellant  with  re- 
gard to  the  giving  of  instructions  by  the  court,  but  we  con- 
sider these  to  be  without  merit. 

The  judgment  is  affirmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Lennon, 
J.,  who  were  absent. 


[Civ.  No.  8187.    Second  Appellate  District,  Division  Two. — ^May  21, 

1920.] 

P.  D.  JIMENO,  Appellant,  v.  COMMONWEALTH  HOME 
BUHiDEBS   (a  Corporation),  et  aL,  Respondents. 

[1]  Libel — ^Wobds  Acttonablb  Pee  Se — ^Damage — Pleading. — Words 
written  or  printed  may  be  libelous  and  actionable  per  <e,  that  ia, 
actionable  without  any  allegations  of  special  damage,  if  they  tend 
to  expose  the  plaintiff  to  public  hatred,  contempt,  ridicule,  avor- 
sion,  or  disgrace,  and  to  induce  an  evil  opinion  of  him  in  the 
minds  of  right-thinking  persons  and  deprive  him  of  their  friendly 
intercourse  or  society,  even  though  the  same  words,  if  spoken, 
would  not  have  been  actionable. 

[2]  Id.— When  Publication  Libelous  Pee  Se. — If,  on  its  face,  the 
publication  is  of  a  character  that  usually,  ordinarily,  and  naturally 
detracts  from  the  reputation  and  standing  of  the  plaintiff,  and 
tends  proximately  and  naturally  to  deprive  him  of  the  eonfidenee 
and  esteem  of  others,  thus  causing  him  to  be  shimned  or  avoided, 
it  is  libelous  per  se,  and  special  damages  need  not  be  alleged  or 
proved.  From  such  a  publication  the  law  presumes  general  dam- 
ages as  a  natural  and  probable  consequence. 

[3]  Id. — Imputation  op  Dishonest  Practices. — ^A  printed  and  pub- 
lished article  which  imputes  to  plaintiff  grave  and  reprehensible 
misconduct — dishonest  practices  which,  if  established,  would  justly 
bring  him  into  general  contempt  and  disgrace — ^is  libelous  and 
actionable  per  $e, 

[4]  Id.— Construction  of  Publication — CJonsideration  ab  Whole. — 
The  construction  which  it  behooves  a  court  of  justice  to  pnt  on  a 
publication  which  is  alleged  to  be  libelous  is  to  be  derived  as 
well  from  the  expressions  used  as  from  the  whole  scope  and  ap- 
parent object  of  the  writer. 

[5]  Id. — ^Violation  of  Confidence  —  Tbeacheey  to  Assooutxs  —  Kf- 
fegt  of  Writing. — A  writing  that  charges  another  with  violating 
a  confidence  that  has  been  reposed  in  him  or  with  treachery  to  his 
associates  is  actionable  per  se. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
Angeles  County.     Grant  Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  C.  Folsom  and  Jesse  A.  Oyger  for  Appellant. 

No  appearance  for  Respondents. 

FINLAYSON,  P.  J.— This  is  an  action  for  libel.  Defend- 
ants demurred  to  plaintiff's  second  amended  complaint  upon 
the  grounds  that  it  does  not  state  a  cause  of  action  and  that, 
in  certain  particulars,  it  is  uncertain,  ambiguous,  and  unin- 
telligible. The  demurrer  was  sustained.  Plaintiff  declined 
further  to  amend,  and  judgment  for  defendants  was  entered 
accordingly.    From  that  judgment  plaintiff  appeals. 

The  extrinsic  circumstances  alleged  in  the  complaint  by 
way  of  inducement  and  to  be  considered  in  connection  with 
the  alleged  libel  are  these:  Plaintiff,  an  investment  broker, 
dealing  in  real  estate  and  mining  investments,  was,  at  all 
times  mentioned  in  the  complaint,  a  stockholder  in  the 
defendant  corporation,  Commonwealth  Home  Builders,  and 
chairman  of  a  committee  of  stockholders  organized  to  investi- 
gate the  affairs  of  that  corporation  and  protect  the  rights 
and  interests  of  all  its  stockholders.  The  investigating  com- 
mittee was  organized  at  the  instance  of  plaintiff,  with  the 
advice  and  assistance  of  one  C.  E.  Norton,  a  reputable  audi- 
tor. Prior  to  the  publication  complained  of,  plaintiff  was 
a  stockholder  in,  and  had  been  active  in  the  promotion  of, 
the  Stone  Chief  Mining  Company,  a  corporation. 

The  complaint  alleges  that,  for  the  purpose  of  exposing 
plaintiff  to  contempt,  hatred,  ridicule,  and  obloquy,  defend- 
ants maliciously  published  and  circulated  in  the  **  American 
Globe,'*  a  magazine,  among  the  stockholders  of  the  de- 
fendant corporation,  of  and  concerning  plaintiff,  the  follow- 
ing false  and  defamatory  articles: 

''NORTON'S  FILIBUSTER  EXPEDITION  ON  COMMON- 
WEATH  HOME  BUILDERS— A  FIZZLE. 

**C.  B.  Norton,  President  of  Original  Home  Builders  of 
Los  Angeles,  as  well  as  trustee  for  a  little  more  than  half  of 
the  stock,  also  a  director  of  the  Sontbeni  California  Home 
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Builders,  in  conjunction  with  Mr.  Jimeno,  an  official  and 
promoter  of  the  Stone  Chief  Mining  Co.,  and  a  stockholder  of 
Commonwealth  Home  Builders,  entertained  some  twenty-five 
stockholders  of  Commonwealth  Home  Builders,  in  the  office 
of  the  Stone  Chief  Mining  Co.  on  the  evening  of  December 
1,  1916.  The  editor  of  the  American  Globe  received  no 
notice  of  this  happening,  but  did  manage  to  secure  just  the 
information  desired  by  stockholders  who  do  not  desire  their 
wealthy  corporation  wrecked.  .  .  .  The  little  gathering 
seemed  to  be  a  cooked  and  dried  affair.  ...  As  usual  money 
was  desired.  It  seems  that  the  4000  stockholders  are  to  con- 
tribute on  the  assessment  basis  of  so  much  per  share  (to 
these  men)  which  has  not  the  sanction  of  the  present  sane 
and  responsible  administration,  and  no  statement  rendered — 
no  questions  asked.  An  unauthorized  bill  for  $150  was  pre- 
sented by  Mr.  Jimeno,  of  the  Stone  Chief  Mining  Co.  ..." 

''PROTECTIVE      SYSTEM      OF      RUINING      STOCK- 
HOLDERS. 

**  Money  greed  will  cause  some  people  to  do  anything  as 
long  as  they  are  able  to  keep  out  of  jail.  .  .  .  The  stock- 
holder calls  on  a  so-called  auditor  about  whose  antecedents 
no  one  knows  anything,  and  whose  record  in  corporation  ac- 
tivities has  never  shown  a  clean  winding  up  of  affairs  for 
stockholders  of  the  other  corporations  concerned.  The  mas- 
ter brain  (t)  so  steeped  with  greed  for  gold  as  to  care 
nothing  for  the  majority  of  stockholders'  interests,  whom 
ho  terms  'boobs*  autocratically  rises  to  the  occasion.  He 
maps  out  the  campaign  in  such  a  manner  as  to  prevent  him- 
self from  beinc?  caui?ht  on  eonspiracy-to-wreck-corporation 
charges.  'This  will  cost  you  nothing.  I  will  get  you  in  con- 
trol of  that  corporation  and  between  you  and  me  we  ought 
to  milk  it  for  a  long  time.'  'But  I  do  not  understand  the 
building  and  investment  company  business,'  replies  the  stock- 
holder. 'I  have  had  some  experience  in  oil,  mining  and  wild- 
cat schemes,  though,  if  that  would  do  any  good. '  Any  office  boy 
can  do  what  you  are  to  do,  replied  the  self-styled  auditor. 
...  I  will  have  another  man  look  for  certain  informa- 
tion which  we  twist  into  such  shape  as  to  put  the  manage- 
ment of  that  buildiii<?  and  investment  company  on  the  de- 
fensive. Anything  to  arouse  suspicion  and  shatter  confidence 
and  the  credit  of  the  company.     We  don't  care  how  many 
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business  deals  we  knock  out,  thereby  depriving  the  stock- 
holders of  future  profits,  neither  do  we  care  how  much  dam- 
age we  may  cause  the  company  otherwise,  or  how  much 
expense  we  put  it  to,  all  of  which  affects  the  assets  of  stock- 
holders. .  .  .  Stockholders  who  satisfy  themselves  about  the 
character  and  former  business  records  of  such  'Money  Greed 
Meddlers'  and  corporation  wreckers  .  .  .  would  hardly  be 
inclined  to  give  these  'Intolerance  Individuals' their  support, 
proxies  or  votes.  They  have  nothing  at  stake.  .  .  .  Protec- 
tive Committee  (^)  composed  of  so-called  auditor  and  stock- 
holder receive:  (1)  Contributions  from  stockholders  to  carry 
on  campaign  of  wrecking  their  own  company,  of  which  no 
account  is  given  and  which  could  run  into  some  thousands 
of  dollars.  .  .  .  Fine  business  for  the  auditor  and  stockholder 
but  rather  coarse  financiering." 

Respondents  have  not  favored  us  with  any  printed  points 
or  authorities,  and  we  are,  therefore,  somewhat  in  the  dark 
as  to  the  precise  reasons  for  their  attack  upon  the  complaint. 
At  the  oral  argument,  their  counsel  contented  themselves 
with  the  bare  statement  that  nowhere  in  the  complaint  has 
plaintiff  alleged  any  special  damages.  From  this  we  infer 
that  the  chief,  if  not  the  only,  ground  relied  upon  by  re- 
spondents, is  the  absence  of  an  allegation  of  special  damages. 
If,  as  we  believe,  the  alleged  defamatory  publication  is  libel- 
ous per  se,  then  no  allegation  of  special  damages  is  neces- 
sary. The  courts  have  long  recognized  a  distinction  between 
written  and  oral  defamation.  While  whatever  charge  will 
sustain  a  suit  for  slander  when  the  words  are  merely  spoken 
will  sustain  a  suit  for  libel  if  they  are  written  or  printed  and 
published,  yet  many  charges  which  if  merely  spoken  of  an- 
other would  not  be  actionable  without  proof  of  special  dam- 
ages will  be  libelous  per  se  when  written  or  printed  and 
published.  [1]  Accordingly,  it  may  be  stated  as  a  general 
proposition  that  words  written  or  printed  may  be  libelous 
and  actionable  per  se,  that  is,  actionable  without  any  allega- 
tions of  special  damages,  if  they  tend  to  expose  the  plaintiff 
to  public  hatred,  contempt,  ridicule,  aversion,  or  disgrace, 
and  to  induce  an  evil  opinion  of  him  in  the  minds  of  right- 
thinking  persons  and  deprive  him  of  their  friendly  inter- 
course and  society,  even  though  the  same  words,  if  spoken, 
would  not  have  been  actionable.  (25  Cyc.  250.)  [2]  If, 
on  its  face,  the  publication  is  of  a  character  that  usually, 
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ordinarily,  and  naturally  detracts  from  the  reputation  and 
standing  of  the  plaintiff,  and  tends  proximately  and  natur- 
ally to  deprive  him  of  the  confidence  and  esteem  of  others, 
thus  causing  him  to  be  shunned  or  avoided,  it  is  libelous 
per  se,  and  special  damages  need  not  be  alleged  or  proved. 
From  such  a  publication  the  law  presumes  general  damages 
as  a  natural  and  probable  consequence. 

Some  of  the  defamatory  language  in  the  libelous  articles 
published  by  defendants  manifestly  refers  solely  to  the  audi- 
tor, C.  E.  Norton.  Other  defamatory  portions  of  the  articles 
seem  to  be  aimed  at  both  plaintiff  and  Norton,  as,  for  ex- 
ample, the  reference  to  ** money  greed  meddlers."  Still 
other  portions  leave  the  reader,  ignorant  of  the  extrinsic 
facts,  in  doubt  as  to  whether  Norton  or  plaintiff  is  the  one 
referred  to.  By  no  colloqtUum  could  the  pleader  make  appli- 
cable to  plaintiff  those  words  that  obviously  apply  to  Norton 
only.  As  to  all  the  other  defamatory  charges,  the  broad 
allegation  that  the  matter  in  the  articles  was  published  of 
and  concerning  plaintiff  is  suflScient  to  permit  proof  that 
the  readers  who  knew  the  extrinsic  circumstances  understood 
that  the  words  referred  to  plaintiff.  (Code  Civ.  Proc.,  sec. 
460;  Harris  v.  Zanone,  93  Cal.  59,  [28  Pac.  845].) 

[3]  We  think  the  article  is  libelous  and  is  actionable 
per  se.  Our  code  defines  libel  as  follows:  ** Libel  is  a  false 
and  unprivileged  publication  by  writing,  printing,  picture, 
effigy,  or  other  fixed  representation  to  the  eye,  which  exposes 
any  person  to  hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoided,  or  which  has  a 
tendency  to  injure  him  in  his  occupation.'*  (Civ.  Code, 
sec.  45.)  As  said  in  Tonini  v.  Cevasco,  114  Cal.  272,  [46 
Pac.  105],  this  definition  **is  very  broad,  and  includes  almost 
any  language  which  upon  its  face  has  a  natural  tendency  to 
injure  a  man's  reputation  either  generally  or  with  respect 
to  his  occupation." 

If,  as  alleged,  the  defamatory  matters  were  printed  and 
published  of  and  concerning  plaintiff,  no  unprejudiced  per- 
son of  ordinary  intelligence,  reading  the  publication,  could 
avoid  the  conclusion  that  it  imputed  to  him  grave  and  repre- 
hensible misconduct — dishonest  practices  which,  if  estab- 
lished, would  justly  bring  him  into  general  contempt  and 
disgrace.  Upon  its  face,  the  language  charged,  if  published 
of  and  concerning  plaintiff,   tended   naturally,  necessarily, 
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and  proximately  to  produce  some,  at  least,  of  the  results 
mentioned  in  section  45  of  the  Civil  Code. 

[4]  To  test  its  libelous  quality  a  publication  must  be 
considered  as  a  whole.  "The  construction  which  it  behooves 
a  court  of  justice  to  put  on  a  publication  which  is  alleged 
to  be  libelous  is  to  be  derived  as  well  from  the  expressions 
used  as  from  the  whole  scope  and  apparent  object  of  the 
writer."  (Cooper  v.  Greeley,  1  Denio  (N.  Y.),  359.)  Thus 
in  the  case  cited,  the  charge  was  not  "made  in  an  open  and 
direct  manner, '*  "but,"  it  was  said  by  the  court,  "an  impu- 
tation made  in  that  form  is  not  the  less  actionable."  In  our 
opinion  the  innuendoes,  as  alleged  in  the  complaint  in  this 
case,  afSx  to  the  words  their  true  meaning.  It  is  alleged, 
by  way  of  innuendo,  that  the  language  of  the  publication 
was  intended  to  mean,  and  that  the  persons  who  read  it 
understood  it  to  mean,  that  "plaintiff  had  been  connected 
with  wildcat  or  fraudulent  schemes  in  the  past,  and  that 
plaintiff  would  *do  anything*  so  long  as  he  should  be  *able 
to  keep  out  of  jail';  that  he  had  conspired  with  another  to 
obtain  information  concerning  the  corporation  Common- 
wealth Home  Builders,  and  'twist'  such  information  into 
such  shape  as  to  rouse  suspicion  and  shatter  confidence  and 
the  credit  of  the  company  and  to  decrease  the  assets  thereof 
for  the  purpose  of  obtaining  a  profit  for  himself,  and  that 
said  plaintiff  and  one  other  are  *  money  greed  meddlers  and 
corporation  wreckers';  that  the  plaintiff  was  attempting  to 
get  on  a  *big  pay  roU,'  and  that  the  plaintiff  was  attempting 
unconscientious  and  'coarse  financiering.*"  We  think  the 
language  of  the  articles  warrants  the  construction  thus  put 
upon  it  by  plaintiff,  and  that  the  effect  of  the  publication 
was  to  expose  plaintiff  to  "obloquy,"  which  is  defined  by 
Webster  as  "blame;  reprehension."  Surely  no  intelligent 
person  could  read  this  publication  without  understanding 
that  it  was  meant  to  charge  that  plaintiff  is  not  an  honor- 
able man — that  he  is  a  person  who  had  been  guilty  of  such 
reprehensible  misconduct  as  should  deter  others  from  trusting 
him.  As  chairman  of  a  stockholders'  investigating  com- 
mittee, orpranized  for  the  purpose  of  protecting  the  rights 
and  interests  of  the  stockholders  of  the  defendant  corpora- 
tion, plaintiff  held  an  important  position  of  trust  and  con- 
fidence that  demanded  of  him  the  exercise  of  the  utmost 
good  faith.     And  yet,  if  the  charges  be  true,  he  has  grossly 
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violated  that  trust  and  treacherously  betrayed  the  confidence 
of  those  whose  interests  it  was  his  duty  to  protect.  Such 
an  implication  of  lack  of  integrity  is  unquestionably  action- 
able per  se,  [5]  A  writing  that  charges  another  with  vio- 
lating a  confidence  that  has  been  reposed  in  him  or  with 
treachery  to  his  associates  is  actionable  per  se.  (18  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  912.) 

In  our  opinion  the  complaint  states  a  cause  of  action ;  and, 
as  we  see  nothing  in  it  that  is  ambiguous,  uncertain,  or  un- 
intelligible, we  think  it  was  not  demurrable  upon  any  of  the 
grounds  set  forth  in  the  special  demurrer. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer. 

Thomas,  J.,  and  Weller,  J.,  concurred. 


[ClT.  No.   3356.    First  AppeUate  Distriet,  Bivision   Two. — May  22, 

1920.] 

THE  IMPERIAL  DEVELOPMENT  COMPANY  (a  Corpo- 
ration), Appellant,  v.  THE  CITY  OP  CALBXICO 
et  al..  Respondents. 

[1]  Taxation  —  Cotton  Imported  peom  Mexico  —  Retention  and 
Storage  bt  Importer  in  Original  Bales  —  Nonliabiutt  fob 
State  and  Local  Taxes. — Cotton  and  bellies  in  flat  bales  imported 
into  the  United  States  from  the  republic  of  Mexico  are  not  sabjeet 
to  state  or  local  taxation  so  long  as  they  remain  the  property  of 
the  importer  and  are  contained  in  the  unbroken  original  form  or 
bales  in  which  they  were  imported,  it  being  immaterial  that  the 
bales  are  stored  in  various  places  in  a  warehouse  in  which  home- 
grown cotton  is  also  stored,  that  they  were  imported  duty  free, 
and  that  the  form  in  which  they  were  imported  is  not  suitable  for 
long  transportation,  it  being  necessary  to  compress  the  bales  into 
more  compact  form  for  that  purpose  before  delivering  the  same  to 
the  railroad  for  transportation. 

[2]  Id. — Action  to  Test  Validity  of  Tax  Levied—Submission  on 
Agreed  Statement  of  Facts  —  Relief  Authorized. — Where  an 
action  to  test  the  validity  ef  a  tax  levied  on  such  cotton  and  hollies 
is  submitted  on  an  agreed  statement  of  facts  which  contains  con- 
flicting statements  as  to  the  status  of  the  property,  it  being  stated 
in  one  place  that  plaintiff  demanded  of  defendants  the  delivery  of 
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said  property  but  that  they  refused,  and  now  refuse,  to  deliver  the 
Fame  unlesa  the  tax  is  first  paid,  irliich  plaintiff  refused  and  re< 
fuses  to  do,  and  in  another  that  the  taxes  were  paid  under  protest, 
the  trial  court,  under  plaintiff's  prayer  for  general  relief,  has 
power  to  do  full  justice  between  the  parties  in  disposing  of  the 
litigation  by  directing  a  return  of  the  property  held,  or  of  the 
money  collected  by  the  assessor,  as  the  facts  may  warrant,  and  is 
not  limited  to  granting  plaintiff's  spccifie  prayer  that  the  tax  bo 
declared  invalid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im. 
perial  County.    Franklin  J.  Cole,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Lamy  for  Appellant. 

M.  C.  Atchison,  City  Attorney,  and  Alfred  Blaisdell  for 
Respondent 

J.  W.  Hocker,  Amicus  Curiae,  for  Respondent. 

LAN6D0N,  P.  J. — This  is  an  appeal  by  the  plaintiff  from 
a  judgment  against  it  in  an  action  to  have  certain  taxes 
assessed  against  its  property  declared  void,  and  for  general 
relief.  The  trial  was  had  upon  an  agreed  statement  of  facts 
as  follows: 

**That  at  all  times  mentioned  or  referred  to  in  plaintiflE'a 
amended  complaint  herein,  the  plaintiff  was,  and  now  is,  a 
corporation  duly  formed  and  existing  under  the  laws  of  the 
Republic  of  Mexico,  duly  qualified  and  entitled  to  do  busi- 
ness in  the  State  of  California,  and  having  a  branch  office 
and  place  of  business  in  the  City  of  Calexico,  in  the  County 
of  Imperial  and  State  of  California. 

"That  the  defendant  City  of  Calexico  is  a  municipal  cor- 
poration of  the  Sixth  Class  in  said  state. 

**That  the  defendant  Paul  B.  Steintorf  is,  and  at  all  times 
mentioned  or  referred  to  in  said  amended  complaint  was, 
the  duly  elected,  qualified  and  acting  Assessor  of  said  City 
of  Calexico. 

**That  the  plaintiff  at  all  said  times  and  at  noon  of  March 
4th,  1918,  was  the  owner  of,  in  the  possession  and  entitled  to 
the  possession  at  and  in  said  City  of  Calexico,  County  and 
State  aforesaid,  of  349  bales  of  cotton,  and  14  bales  of  bol- 
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lies;  said  cotton  being  of  the  value  of  to- wit  $53,000.00,  and 
said  hollies  being  of  the  value  of,  to-wit :  $2,000.00,  at  all  the 
times  mentioned  or  referred  to  in  said  amended  complaint. 

'*That  said  cotton  and  hollies  were  owned  and  imported 
l)y  plaintiff  from  said  Republic  of  Mexico,  and  were  duly 
entered  through  the  port  of  Calezico  aforesaid,  after  the 
payment  by  plaintiff  of  all  the  duties  imposed  by  law;  that 
said  cotton  and  hollies  were  contained  in  unbroken  original 
packages,  to-wit:  in  flat  bales  as  same  came  from  the  gin; 
and  immediately  after  the  entry  of  the  same  at  said  port, 
said  merchandise  was  placed,  for  storage,  in  the  Calexico 
Compress  Company's  yards  at  Calexico  aforesaid,  where  it 
remained  the  property  of  plaintiff  in  the  original  forms  and 
packages  in  which  it  was  imported 

''That  said  cotton  was  not  stored  in  any  one  place,  or  in 
one  particular  portion  of  said  Compress  Company's  building 
or  yards,  but  was  scattered  in  different  portions  of  said 
yards  in  different  amounts  in  which  it  was  brought  in  on 
different  occasions.  That  although  marked  for  identifica- 
tion, it  was  scattered  here  and  there  with  the  general  mass 
of  cotton  stored  in  said  yards;  that  said  Calexico  Compress 
Company  had  stored  with  it,  and  was  storing  thousands  of 
bales  of  cotton  owned  by  divers  and  many  persons,  much 
of  which  was  produced  in  the  United  States;  that  plaintiff 
at  different  times  since  the  said  4th  day  of  March,  1918, 
and  after  pajrment  by  it  under  protest  of  the  taxes  levied 
and  assessed  against  said  cotton  has  sold  and  offered  for  sale 
portions  of  said  cotton;  that  said  cotton  at  the  time  of  the 
assessment  herein  was  not  in  transit,  or  in  the  possession  of 
any  railroad  company  for  transit,  but  was  being  held  in- 
definitely, subject  to  storage  charges  and  sales;  that  there 
is  no  difference  in  the  manner  of  storing  and  handling 
cotton  of  the  plaintiff  from  the  manner  of  storing  and 
Iiandling  cotton  of  other  producers  storing  cotton  in  said 
yards  which  last  cotton  has  been  raised  and  produced  in  the 
state  of  California. 

''That  said  Calexico  Compress  Company  is  a  public  ser- 
vice corporation  of  the  State  of  California,  which  offers, 
among  other  things,  to  the  cotton  growers,  including  this 
plaintiff,  facilities  for  storing,  compressing,  exposing  for 
sale,  selling,  transporting,  shipping,  and  the  general 
handling  of  cotton. 
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"That  cotton  as  it  comes  from  the  gin  in  'flat'  bales  is  not 
in  a  suitable  condition  for  shipping  or  transportation,  ex- 
cept between  points  where  the  distances  are  very  short,  but 
before  said  cotton  is  shipped  any  long  distance,  it  is  the 
custom  to  compress  said  bales  into  a  more  compact  form 
by  the  Calexico  Compress  Company,  before  delivering  same 
to  the  railroad  for  transportation. 

"That  while  said  imported  property  was  so  owned  and 
possessed  by  plaintiff  as  aforesaid,  and  in  the  condition 
stated  in  this  stipulation,  on  to- wit:  March  4th,  1918,  the 
defendants  levied  an  assessment  and  tax  upon  the  same,  of 
$1.12  per  bale  for  said  cotton,  and  of  ninety  cents  per  bale 
for  said  boUies. 

"That  plaintiff  demanded  of  defendants  the  delivery  of 
said  imported  property,  but  defendants  always  refused  to 
deliver  the  same,  and  now  refuse  unless  the  taxes  so  levied 
and  assessed  against  said  property,  were  and  are  first  paid, 
which  plaintiff  refused  and  refuses  to  do." 

[1]  These  facts,  we  think,  make  the  present  case  closely 
analogous  to  the  case  of  Loiv  v.  Austin,  13  Wall.  29,  [2^ 
L.  Ed.  517].  This  was  a  California  case  which  was  carried 
to  the  United  States  supreme  court  on  a  writ  of  error,  the 
contention  there  being  the  same  as  the  contention  here,  i.  e., 
that  goods  imported  from  a  foreign  country  are  not  subject 
to  state  taxation  while  remaining  in  the  original  pacKages, 
unbroken  and  unsold  in  the  hands  of  the  importer,  whether 
the  tax  be  imposed  upon  the  goods  as  imports,  or  upon  the 
goods  as  part  of  the  general  property  of  the  citizens  of  the 
state  which  is  subject  to  an  ad  valorem  tax. 

In  the  present  case,  the  respondent  contends,  as  was  done 
in  the  Low  case,  that  the  goods  have  become  a  part  of  the 
general  property  of  the  state  and  are  subject  to  ad  valorem 
taxes;  that  they  are  stored  with  goods  grown  in  the  United 
States,  and  therefore  have  become  mingled  with  such  goods 
and  are  subject  to  the  same  taxes,  etc.  Almost  precisely 
the  same  arguments  appear  in  the  decision  of  the  state  court 
in  the  Low  case,  a  considerable  portion  of  which  decision  is 
set  out  in  the  opinion  of  the  supreme  court  of  the  United 
States,  at  pages  30  and  31  thereof.  But  these  contentions 
were  held  to  be  unsound  by  the  highest  court  in  the  land. 
In  said  case  of  Low  v.  Austinj  supra,  the  plaintiff  had  im- 
ported wines  from  France,  which  he  had  placed  in  his  ware- 
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house  at  San  Francisco  in  the  original  cases,  and  had  offered 
them  for  sale.  While  in  the  warehouse  the  wines  were  as- 
sessed for  state,  city,  and  county  taxes.  Low  refused  to 
pay  the  tax  and  the  collector  levied  upon  the  wines  and  was 
about  to  sell  them,  when  Low  paid  the  charges  under  pro- 
test, and  brought  an  action  to  recover  the  amount  so  paid. 
The  opinion  of  Mr.  Justice  Field  in  that  case  seems  to  us  to 
answer  all  the  contentions  of  the  respondent  here.  It  is 
based  upon  the  well-known  case  of  Brown  v.  Maryland,  12 
Wheat.  419,  [6  L.  Ed.  678,  see,  also,  Rose's  U.  S.  Notes], 
and  reasserts  the  doctrine  of  that  case  that  goods  imported 
do  not  lose  their  character  as  imports  and  become  incorpo- 
rated into  the  mass  of  property  of  the  state  until  they  have 
passed  out  of  the  hands  of  the  importer,  or  until  they  have 
been  removed  by  said  importer  from  the  original  packages 
in  which  they  were  imported. 

It  is  admitted  by  the  stipulation  as  to  facts  that  the 
goods  were  in  their  original  bales.  Respondents  seek  to  dis- 
tinguish flat  bales  from  other  varieties  of  bales,  and  urge 
upon  our  attention  that  flat  bales  are  not  a  suitable  arrange- 
ment for  long  transportation.  This  seems  to  us  quite  imma- 
terial The  pertinent  fact  is  that  the  goods  were  in  the 
bales  in  which  they  were  imported.  When  the  importer 
seeks  to  convey  the  goods  any  considerable  distance,  he  will 
be  obliged  to  change  the  original  packages,  and  then  become 
liable  to  state  taxes. 

Respondents  seek  aid  from  the  admitted  fact  that  the 
cotton  was  not  all  stored  in  one  portion  of  the  warehouse, 
and  that  it  was  stored  in  a  warehouse  in  which  home-grown 
cotton  was  also  stored,  and,  further,  that  it  was  assembled 
and  stored  at  different  dates.  The  relevancy  of  these  mat- 
ters is  not  apparent  to  us.  If  the  rule  would  be  applicable 
to  349  bales  of  cotton,  considered  as  one  lot,  it  would  be 
applicable  to  one  bale.  Therefore,  if  each  bale  was  stored 
in  a  different  warehouse,  or  in  a  different  part  of  the  same 
warehouse,  and  if  each  bale  had  been  brought  to  the  ware- 
house at  a  different  time,  the  principle  would  be  none  the 
less  applicable,  for  it  is  admitted  that  the  goods  were  marked 
for  identification  and  were  in  the  original  bales.  Under 
such  circumstances  it  could  not  become  so  mingled  with  the 
other  goods  stored  in  the  warehouse  as  to  lose  its  character 
as  an  import  while  il  eontiuned  to  be  the  property  of  the 
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importer.  In  the  case  of  Low  v.  A^isHn,  supra,  the  state 
court  assumed  in  its  opinion  that  the  imported  wines  might 
be  stored  with  wines  of  home  manufacture,  which  would  be 
sold  in  the  same  kind  of  container,  but  the  United  States 
court  held  that,  nevertheless,  the  goods,  so  long  as  contained 
in  the  original  packages  and  remaining  in  the  hands  of  the 
importer,  were  beyond  the  taxing  power  of  the  state.  (See, 
also,  Brown  v.  Maryla/nd,  supra;  Waring  v.  Mayor,  8  Wall. 
110,  122,  [19  L.  Ed.  342,  see,  also,  Rose's  U.  S.  Notes].) 

The  respondents  ask  us  to  take  judicial  notice  that  no 
duties  were  paid  to  the  United  States  on  the  cotton,  as  it  is 
one  of  the  articles  upon  the  ''free  list,"  and  they  argue  that 
since  no  duties  were  exacted  by  the  United  States,  the  state 
has  power  to  tax.  We  cannot  agree  with  the  respondents 
that  this  fact  changes  the  principle  involved.  We  have 
been  cited  to  no  case  involving  this  particular  point;  but  it 
would  seem  reasonable  that  if  the  permission  of  the  United 
States  to  import  articles  into  the  country,  granted  upon  the 
payment  of  a  tax,  means  immunity  from  state  taxation 
under  certain  conditions,  that  permission  to  import  goods  is 
equally  as  efiScacious  when  it  is  given  without  the  payment 
of  a  special  tax  or  duty.  The  duties  upon  imported  articles 
are  fixed  in  larger  or  smaller  amounts,  or  are  removed  en- 
tirely, according  to  the  policy  adopted  by  the  government 
for  the  best  interests  of  the  country,  and  the  fact  that  the 
policy  may  vary  in  the  case  of  different  articles  and  at 
different  times,  should  not  affect  the  principle  applied  to 
imported  goods.  We  think  goods  are  no  less  imported  goods 
when  the  government  permits  them  to  be  imported  without 
exacting  a  duty  for  that  privilege,  than  when  the  govern- 
ment imposes  a  heavy  charge  upon  the  privilege  of  importa- 
tion. 

[2]  This  disposes  of  the  only  question  raised  by  the 
briefs  which  goes  to  the  merits.  The  respondents  interpose 
numerous  technical  objections.  They  argue  that  because  the 
statement  of  facts  shows  that  the  plaintiffs  paid  the  taxes 
under  protest,  that,  therefore,  the  goods  are  no  longer  held 
by  the  collector,  and  the  question  of  whether  the  tax  is 
illegal  or  not  has  become  a  moot  question  in  this  action,  and 
that  the  plaintiff  must  bring  another  action  to  recover  its 
money.  Plaintiff  has  asked  for  general  relief.  It  is  en- 
titled to  such  relief  as  the  facts  shown  at  the  trial  will  war* 
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rant.  The  court  has  power  to  do  full  justice  between  the 
parties  in  disposing  of  this  litigation.  The  determination 
of  the  validity  of  the  tax  sought  to  be  levied  is  but  the  de- 
termination of  the  foundation  of  plaintiflE's  relief.  If  the 
facts  had  shown  that  the  tax  had  not  been  paid,  the  court 
should  have  declared  the  tax  illegal  and  ordered  a  return 
of  the  cotton,  or  the  portion  of  the  cotton,  if  any,  held  by 
the  assessor.  The  stipulation  as  to  facts  is  not  clear.  It 
seems  contradictory.  It  does  not  show  whether  all  or  part 
of  the  cotton  is  being  held  by  the  assessor,  or  whether  it  has 
all  been  released.  At  one  place  it  is  stipulated  that  "after 
payment  by  it  under  protest  of  the  taxes  levied  and  assessed 
against  said  cotton,  plaintiff  has  sold,  and  offered  for  sale, 
portions  of  said  cotton."  In  the  last  paragraph  of  the 
stipulation,  the  fact  appears  as  follows:  "That  plaintiff  de- 
manded of  defendants  the  delivery  of  said  imported  prop- 
erty, but  defendants  always  refused  to  deliver  the  same,  and 
now  refuse  unless  the  taxes  so  levied  and  assessed  against 
said  property  were,  and  are  first  paid,  which  plaintiff  refused 
and  refuses  to  do." 

Findings  of  fact  were  waived,  and  this  stipulation  as  to 
facts  takes  the  place  of  findings  by  the  court,  but  because  of 
its  uncertainty  in  regard  to  this  important  matter,  we  are 
unable  to  tell  whether  judgment  should  be  directed  for  a 
return  of  the  property,  or  for  a  return  of  the  tax  collected. 
Plaintiff  is  entitled  to  some  relief,  but  the  record  is  not  suffi- 
ciently definite  to  enable  us  to  make  anything  but  an  alter- 
native order. 

Respondent  objects  to  a  consideration  of  the  bill  of  excep- 
tions containing  this  agreed  statement  of  facts  because  the 
judgment  was  rendered  and  notice  of  entry  given  on  August 
30th,  and  the  bill  of  exceptions  was  not  tendered  until  Octo- 
ber 2d.  Appellant  relied  upon  the  pendency  of  its  motion 
for  a  new  trial  to  interrupt  the  running  of  the  time  allowed 
for  presenting  the  bill  of  exceptions,  and  respondent  con- 
tends that  as  the  case  was  tried  upon  an  agreed  statement 
of  facts,  plaintiff  was  not  entitled  to  a  new  trial,  and  there- 
fore the  pendency  of  its  motion  would  not  serve  to  extend 
the  time  for  appeal.  The  record  contains  a  stipulation  of 
counsel  that  the  "judgment-roll,  notice  of  intention  to  move 
for  a  new  trial,  order  denying  motion  for  a  new  trial  and 
plaintiff's  bill  of  exceptions  shall  constitute  the  record  on 
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appeal  herein."  No  objection  appears  to  have  been  made 
to  the  power  of  the  trial  court  to  hear  and  determine  the 
motion  for  a  new  trial,  or  to  settle  the  bill  of  exceptions. 
Under  such  circumstances  we  do  not  think  respondent  is  in 
a  position  to  urge  the  point  here,  even  though  it  were  meri- 
torious. Furthermore,  even  though  we  take  respondent's 
position  and  consider  only  the  judgment-roll,  we  find  that 
substantially  all  the  facts  set  out  in  the  stipulation  of  facts 
are  admitted  by  the  pleadings,  and  upon  the  judgment-roll 
alone,  with  these  admissions  in  the  pleadings,  we  should 
reach  the  same  conclusion. 

The  judgment  is  reversed  with  instructions  to  the  trial 
court  to  render  judgment  for  the  plaintiff  declaring  the  tax 
illegal  and  void,  and  for  a  return  of  the  property  held,  or 
of  the  money  collected  by  the  assessor,  as  the  facts  may 
warrant. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 


[Civ.  No.  8221.    First  Appellate  Distriet,   Diviaion  Two.— May  22, 

1»20.] 

COMMERCIAL   ACETYLENE    SUPPLY    COMPANY    (a 
Corporation),  Respondent,  v.  E.  POX,  Appellant. 

[1]  Bailments  —  Enlargement  of  Bailee's  Liability — Aobeement 
AND  Intention  07  Pabties. — A  contract  enlarging  a  bailee's  lia- 
bility mnst  be  specific  and  in  dear  and  unambiguous  language; 
and,  while  it  will  not  be  extended  beyond  the  obvious  scope  of  its 
terms,  it  must  be  given  effect  as  showing  the  intention  of  the  par- 
ties. 

[2]  Id. — ^LoAN  OF  Gab  Ctlindees  —  Destbuction  by  Fire  —  Liability 
FOB  Damage — Aobeement  of  Bailee. — Where  a  contract,  in  the 
form  of  a  letter  from  tha  seller  of  acetylene  gas  to  the  purchaser 
47  Cftl.  App.— ^8 
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and  tlie  aceeptesee  bj  the  Imtter,  eontaiDs  a  proriscm  thmt  the  por- 
ebaaer  is  **Tefi>onsih\e  tor  mbj  damages^  to  aiij  of  the  ejlinden 
eoDtaiDing  nieh  gas  while  in  the  porehaaer's  possession,  and  such 
ejlinden  are  almost  totallj  destrojed  bj  fire  while  in  the  tatter's 
possession,  he  is  liable  in  damages  therefor,  notwithstanding  there 
was  no  negligence  on  his  part. 
[8]  Id. — ^BcaPONsiBiuTT  fob  Damage — Oonsidkkatiox. — ^Where  a  seller 
of  acetylene  gas  loans  eertain  ejlinders  to  a  parehaser  for  a  speci- 
fied time  without  rent  and  the  latter  agrees  to  be  responsible  for 
an/  damage  to  the  ejlinders  while  they  are  in  his  possession,  the 
bailment  itself  is  a  sniBeient  consideration  for  the  obligation 
by  the  purchaser. 


APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    P.  F.  Oosbey,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  M.  Rosenthal  for  Appellant. 

Adams  &  Adams  for  Respondent. 

NOURSE,  J. — Judgment  in  the  sum  of  $400  was  rendered 
in  favor  of  plaintiff  and  against  defendant  in  this  action, 
from  which  the  latter  appeals. 

The  action  (which  was  tried  on  an  agreed  statement  of 
facts)  was  for  damage  to  four  gas  cylinders,  of  the  value 
of  $440,  owned  by  plaintiff,  and  which  were  almost  totally 
destroyed  by  fire  while  in  the  possession  of  defendant,  with- 
out negligence  on  his  part.  Their  value,  when  subsequently 
returned  to  the  plaintiff,  was  but  forty  dollars.  The  (grlin- 
ders  contained  acetylene  gas  sold  by  plaintiff  to  defendant 
upon  a  contract  in  the  form  of  a  letter  addressed  by  plain- 
tiff to  defendant  and  accepted  by  the  latter.  It  provided  as 
follows : 

**We  acknowledge,  with  thanks,  your  order  for  one  tank 
of  acetylene,  which  we  are  shipping  today  via  Southern 
Pacific  freight.  This  cylinder  is  the  property  of  this  com- 
pany and  valued  at  $110.  It  is  merely  loaned  you  while 
you  are  using  the  gas  contained  therein.  Refilling  of  same, 
except  by  us,  or  the  reloaning  of  any  cylinder  without  our 
written  consent  is  prohibited.  When  empty  they  are  to 
be  returned  to  us  at  West  Berkeley,  via  Southern  Pacific 
freight,  charges  prepaid.    You  are  also  responsible  for  any 
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damages  to  any  of  our  cylinders  while  they  are  in  your 
possession  or  care,  and  we  hold  you  responsible  for  same 
until  they  are  received  back  at  our  plant.  Any  cylinders 
lost  in  transit  to  us  are  to  be  traced  by  you  until  located 
and  if  this  cannot  be  done,  you  are  to  enter  claim  with  rail- 
road or  express  company  for  the  value  of  the  cylinders.  We 
require  this  as  our  gas  is  sold  f.  o.  b.  West  Berkeley,  Cal. 
We  reserve  the  right  to  charge  rental  on  cylinders  retained 
by  you  in  excess  of  thirty  days.  The  above  is  equally  appli- 
cable to  future  orders  for  acetylene  except  that  should  you 
at  any  time  receive  different  size  cylinders  the  value  of  same 
will  vary  accordingly.  Kindly  sign  and  return  duplicate  of 
this  agreement,  sent  you  herewith. 

**  Yours  very  truly, 
"Commercial  Acetylene  Welmno  Co. 
**  (Signed)     A.  B.  Chandler. 


"Accepted. 


'  (Signed)     Markovits  &  Fox. 

"E.  Pox.     (Customer)" 


The  determination  of  this  action  resolves  itself  into  a 
proper  interpretation  of  the  foregoing  agreement.  It  is 
conceded  that  a  bailee  may  by  a  special  contract  assume  the 
liability  of  an  insurer.  The  question  here  is  whether  this 
agreement  met  the  requirements  necessary  for  such  a  con- 
tract so  as  to  make  the  bailee  liable  for  damages  occurring 
without  his  negligence. 

Appellant  argues  that  it  enlarged  his  liability  only  in  that 
it  increased  the  degree  of  care  to  be  exercised  by  him;  that 
otherwise  it  merely  expressed  what  the  law  would  have  im- 
plied in  the  absence  of  an  agreement,  and  that,  therefore, 
with  the  exception  mentioned,  his  liability  was  the  same — 
that  is,  the  damage  having  occurred  without  negligence  on 
his  part,  he  was  not  liable. 

[1]  A  contract  enlarging  a  bailee's  liability  must  be 
specific  and  in  clear  and  unambipjuous  language;  and  while 
it  will  not  be  extended  beyond  the  obvious  scope  of  its  terms, 
it  must  be  given  effect  as  showing  the  intention  of  the  par- 
ties. [2]  The  provision:  **You  are  responsible  for  any 
damages  to  any  of  our  cylinders  while  they  are  in  your 
possession  or  care"  determines  the  nature  of  the  contract 
and  fixes  appellant's  ability.  As  the  obligation  to  be  re- 
sponsible for  any  damages  is  not  one  wliich  the  law  would 
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have  implied — ^the  law  implying  responsibility  only  for  dam- 
age due  to  a  bailee's  negligence  {Commercial  Elec,  Sup.  Co. 
V,  Missouri  Com.  Co.,  166  Mo.  App.  332,  [148  S.  W.  995, 
997]) — it  must  be  presumed  that  the  purpose  of  including 
this  clause  in  the  agreement  was  to  protect  respondent  from 
loss  occurring  under  just  such  circumstances.  It  does  not 
appear  that  the  provision  for  tracing  and  making  claim 
against  the  railroad  company  for  lost  cylinders  is.  when 
taken  in  connection  with  the  entire  agreement,  sulTicient  in- 
dication of  a  contrary  intention  to  nullify  the  effect  of  the 
definite  agreement  to  be  responsible  for  any  damages  while 
in  appellant's  possession.  This  provision  is  easily  distin- 
guishable from  the  provision  of  the  contract  in  Fairmont 
Coal  Co.  V.  Jones  &  Adams  Co.,  134  Fed.  711,  [67  C.  C.  A. 
265],  cited  by  appellant,  holding  that  an  agreement  to  be 
"responsible"  for  coal  after  delivery  was  not  a  contract  of 
insurance. 

[3]  There  is  no  merit  in  the  point  urged  by  appellant 
that  there  was  no  consideration  to  support  this  obligation. 
The  bailment  itself  is  a  sufficient  consideration  for  such  an 
obligation.  {Commercial  Elec.  Sup.  Co.  v.  Missouri  Com. 
Co.,  supra.)  In  addition  to  that,  in  this  instance,  the  bailee 
was  given  the  use  of  the  cylinders  for  one  month  without 
rent. 

For  the  foregoing  reasons  the  judgment  is  aflSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Civ.  No.  3311.    Second  Appellate  District,  Division  One.— May  22, 

1920.] 

P.  P.  PIDGEON,  Appellant,  v.  SAN  DIEGO  CONSOLI- 
DATED BREWING  COMPANY  (a  Corporation), 
Respondent. 

[1]  Corporations— Breach  of  Oontract— Stockholder's  Liabiltpt— 
Statute  of  Limitations. — The  statute  of  limitations  begins  to  rnn 
in  favor  of  the  stockholder  of  a  corporation  on  his  stockholder's 
l'n1»ility  for  a  broach  of  contract  by  the  corporation  from  the 
date  of  the  contract  aud  not  from  the  time  of  its  breach. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     C.  N.  Andrews,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  J.  Mossholdep  for  Appellant. 

Eugene  Daney  and  Lane  D.  Webber  for  Respondent. 

CONREY,  P.  J.— Appeal  by  the  plaintiff  from  a  judg- 
ment entered  in  favor  of  the  defendant  in  an  action  to  re- 
cover from  the  defendant,  on  its  statutory  liability  as  a 
stockholder  of  the  Mission  Brewing  Company,  a  corporation, 
a  fixed  proportion  of  an  alleged  indebtedness  of  the  Mission 
Brewing  Company  to  the  plaintiff.  The  judgment  was  en- 
tered pursuant  to  an  order  sustaining  the  defendant's  de- 
murrer to  the  complaint  without  leave  to  amend  the  com- 
plaint. One  of  the  grounds  of  demurrer  was  that  the  action 
is  barred  by  the  provisions  of  section  359  of  the  Code  of 
Civil  Procedure. 

The  complaint  was  filed  on  the  seventeenth  day  of  Septem- 
ber, 1918.  The  complaint  sets  forth  the  terms  of  a  contract 
entered  into  on  the  eleventh  day  of  August,  1913,  between 
plaintiff  and  the  Mission  Brewing  Company  under  which, 
at  a  stated  price  per  barrel,  the  company  agreed  to  sell  and 
deliver  beer  to  the  plaintiff  as  ordered.  The  complaint 
alleged,  in  effect,  that  said  contract  was  in  force  at  all  times 
from  the  making  thereof  to  and  including  the  sixth  day  of 
July,  1918,  at  which  time  the  Mission  Brewing  Company 
refused  to  further  perform  the  contract  and  notified  the 
plaintiff  that  it  would  not  thereafter  deliver  beer  to  him, 
except  at  a  stated  price  per  barrel,  which  was  very  much 
higher  than  the  price  fixed  by  the  contract.  Further  allega- 
tions show  loss  and  damage  to  the  plaintiff  by  the  refusal  of 
the  Mission  Brewing  Company  to  comply  with  the  terms  of 
said  agreement. 

[1]  The  question  presented  by  this  appeal  has  been  fully 
discussed  and  should  be  regarded  as  having  been  perma- 
nently settled  by  recent  decisions  of  the  supreme  court.  The 
rule  is  thereby  established  that  in  cases  of  this  kind  a  stock- 
holder's liability  is  an  obligation  created  by  law,  which  is 
barred  at  the  expiration  of  three  years  from  the  time  when 
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the  liability  was  created;  that  the  words  referring  to  the 
time  **when  the  liability  was  created,"  as  set  forth  in  sec- 
tion 359  of  the  Code  of  Civil  Procedure,  apply  to  the  time 
when  the  corporation  made  the  contract  out  of  which  the 
liability  arises,  and  not  to  the  time  of  any  breach  of  the  con- 
tract by  the  corporation.  For  a  full  statement  of  the  law 
on  this  subject  it  is  only  necessary  to  refer  to  such  late  cases 
as  Cmdter  Dry  Goods  Co.  v.  Weniworih,  171  Cal.  500,  [153 
Pac.  939],  and  Chambers  v.  Farnham,  182  Cal.  191,  [187 
Pac.  732].  We  think  there  is  no  merit  in  appellant's  con- 
tention that  under  the  contract  set  out  in  the  complaint  no 
liability  was  created  (within  the  meaning  of  the  code  sec- 
tion above  cited)  against  the  Mission  Brewing  Company 
"until  Pidgeon  placed  an  order  for  beer.  Each  time  he 
placed  an  order  for  beer  a  new  liability  arose.**  It  is  now 
too  clear  for  further  argument  that  if  the  Mission  Brewing 
Company  was  ever  liable  to  the  plaintiff  by  reason  of  the 
transactions  mentioned  in  the  complaint,  that  liability  must 
have  arisen  out  of  the  contract  of  August  11,  1913.  This 
being  so,  the  statute  limiting  the  time  for  the  commence- 
ment of  an  action  against  a  stockholder  for  a  breach  of  that 
contract  began  to  run  in  favor  of  the  stockholder  at  the  date 
of  the  contract. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Crixn.    No.    906.    First   Appellate   District,   Division    Two.— Hay    22, 

1920.] 

In    the    Matter    of    the    Application    of    HORACE     W. 
PHILBROOK  for  a  Writ  of  Habeas  Corpus. 

[1]  Habeas  Corpus — Error  in  Exerciss  of  Jurisdiction^ — On  hdbem 
corpus  error  in  the  exercise  of  jurisdiction  cannot  be  considered. 

[2]  Id.— Commitment  of  Administrator— Befusal  to  Bendkb  Final 
Account — ^Jurisdiction — Presumption. — In  the  absence  of  a  show- 
ing on  habeas  corpus  of  any  facts  concerning  the  contents  of  the 
answer  filed  hj  the  administrator  of  an  estate  to  the  original  peti- 
tion in  a  proceeding  instituted  under  section  1639  of  the  Code  of 
Civil  Procedure  to  compel  him  to  render  a  final  aecoant  of  his 
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intestate's  administration  of  a  given  estate,  it  must  bo  presumed 
that  the  court's  order  that  he  be  arrested  on  the  ground  that  he 
had  refused  to  obey  the  citation,  though  made  in  his  absence  and 
without  notice,  after  the  filing  of  such  answer,  was  in  the  lawful 
and  proper  exercise  of  the  judicial  function. 

[3]  Estates  of  Deceased  Persons  —  Death  o7  Administbatbix  — 
Final  Account  —  Failure  to  File  Claim  —  Jurisdiction. — The 
jurisdiction  of  the  court  to  compel  an  administrator  to  render  a 
final  account  of  his  intestate's  administration  of  a  given  estate 
is  not  lost  by  the  failure  of  the  successor  of  such  intestate  in  the 
administration  of  such  estate  to  present  a  claim  against  the  estate 
of  the  deceased  administratrix. 

[4]  Id. — ^Revocation  of  Letters  Prior  to  Death— Final  Account  by 
Personal  Representative— Jurisdiction. — The  fact  that  the  let- 
ters of  administration  of  such  deceased  administratrix  were  re- 
voked before  her  death  did  not  deprive  the  court  of  jurisdiction, 
in  a  proceeding  under  section  1639  of  the  Code  of  Civil  Plrocedure, 
to  require  her  personal  representative  to  render  the  final  account 
which  she  had  not  rendered. 

PBOCEEDINO  on  Habeas  Corpiis  to  secure  the  release 
of  ap.  administrator  adjudged  guilty  of  contempt  of  court 
in  refusing  to  render  a  final  account.  Writ  discharged  and 
prisoner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  W.  Philbrook,  in  pro.  per.,  for  Petitioner. 

Ezra  W.  Decoto,  District  Attorney,  and  Fitzgerald, 
Abbott  &  Beardsley  for  Respondent. 

LAN6D0N,  P.  J. — A  writ  of  Jtabeas  corpus  was  granted 
by  Mr.  Justice  Lawlor  of  the  supreme  court  returnable  to 
this  court,  the  petitioner  claiming  that  he  was  restrained  of 
his  liberty  under  an  order  of  the  superior  court  in  Alameda 
County  adjudging  him  guilty  of  contempt  upon  his  refusal 
to  account  as  the  administrator  of  the  estate  of  his  deceased 
wife,  Florence  E.  Philbrook,  who  had  formerly  been  the 
administratrix  with  the  will  annexed  of  the  estate  of 
Humphrey  A.  Randall,  ancillary  administration  of  whose 
estate  is  pending  in  the  superior  court,  the  main  estate  hav- 
ing been  administered  or  beina:  in  the  course  of  administra- 
tion in  the  state  of  Maine  at  the  place  of  death  of  Randall. 
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In  1917  the  letters  of  Florence  E.  Philbrook  were  revoked, 
and  she  was  succeeded  in  her  administration  by  Anne  Bates 
Randall,  the  widow  of  Humphrey  A.  Randall.  During  her 
administration  Mrs.  Philbrook  filed  her  first  account  but 
did  not  file  the  final  account  of  her  administration.  She 
died  in  November,  1918,  and  the  petitioner  herein  was  ap- 
pointed and  now  is  the  administrator  of  her  estate. 

In  December,  1919,  Anne  Bates  Randall,  the  executrix  of 
the  Randall  will,  instituted  proceedings  under  section  1639 
of  the  Code  of  Civil  Procedure  to  compel  the  administrator 
of  the  estate  of  Florence  E.  Philbrook  to  render  a  final 
account  of  his  intestate's  administration  of  the  Randall 
estate.  He  was  cited  to  account,  and  his  motion  to  dismiss 
the  petition  of  the  executrix  and  to  quash  the  order  of  the 
court  directing  the  issuance  of  the  citation  and  the  citation 
itself  was  denied.  His  demurrer  to  the  petition  for  the 
citation  was  overruled,  and  he  was  granted  leave  to  answer. 
The  citation  to  account  was  continued  from  time  to  time 
until  February  24,  1920.  The  court  thereupon  ordered  the 
writ  of  attachment  to  issue  and  Mr.  Philbrook  was  arrested 
and  brought  into  court  on  March  12,  1920.  Upon  his  prom- 
ise  that  he  would  appear  in  open  court  on  March  22,  1920, 
and  file  a  final  account  he  was  released  upon  his  own  recog- 
nizance. He  failed  to  appear  on  March  22d  and  failed  to 
file  any  final  account.  New  attachment  proceedings  were 
instituted;  Mr.  Philbrook  was  again  brought  into  court  and 
directed  to  file  his  final  account  pursuant  to  the  court's 
order,  and  upon  his  refusal  so  to  do  he  was  committed  to 
the  county  jail  until  he  should  comply  with  the  court's 
order. 

The  petitioner  in  his  lengthy  briefs  set  forth  a  great  num- 
ber of  grounds  to  show  that  the  commitment  was  without 
warrant  of  law. 

[1]  It  is  fundamental  that  on  habeas  corpus  error  in  the 
exercise  of  jurisdiction  cannot  be  considered.  {Ex  parte 
Perkins,  18  Cal.  60;  Ex  parte  Gibson,  31  Cal.  619,  [91  Am 
Dec.  546] ;  Ex  parte  McCullough,  35  Cal.  97;  Ex  parte  Cot- 
trell,  59  Cal.  421;  Ex  parte  Sternes,  77  Cal.  156,  [11  Am.  St. 
Rep.  251,  19  Pac.  275] ;  Ex  parte  Ah  Men,  77  Cal.  198,  [11 
Am.  St.  Rep.  263,  19  Pac.  380]  ;  Ex  parte  Joutsen,  154  Cal 
540,  [98  Pac.  391] ;  Matter  of  the  Application  of  La  Due,  161 
Cal.  663,  [120  Pac.  13].)     While  the  writ  was  issued  during 
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the  time  the  petitioner  was  under  arrest  under  a  writ  of 
attachment,  when  it  was  served  and  he  was  released,  he  was 
in  custody  not  under  the  attachment  but  under  a  warrant 
of  commitment.  The  return,  however,  shows  that  the  order 
for  the  warrant  of  commitment  and  the  warrant  of  com- 
mitment were  but  further  steps  in  the  same  proceedings  and 
upon  the  same  facts  as  the  arrest  under  the  attachment 
under  which  the  writ  of  Jiabeas  corpits  was  issued. 

The  superior  court  has  power  to  punish  for  contempt. 
(Code  Civ.  Proc,  sec.  1209.)  The  warrant  of  commitment 
recites  that  the  petitioner  in  the  immediate  view,  presence, 
and  hearing  of  the  court  and  while  the  court  was  in  session 
refused  to  obey  the  "order  of  the  court  that  he  render  the 
said  final  account,''  and  that  the  court  at  the  same  time  by 
its  order  adjudged  and  declared  the  petitioner  ''had  been 
guilty  of  a  contempt  of  said  court  by  his  refusal  to  obey  the 
said  order  of  said  court  that  he  render  said  final  account," 
so  that  the  commitment  must  be  sustained,  if  at  all,  under 
subdivision  5  of  section  1209  of  the  Code  of  Civil  Procedure, 
as  to  disobedience  of  a  lawful  judgment,  order,  or  process  of 
the  court. 

The  particular  contentions  of  the  petitioner  are  three:  (1) 
That  the  court  was  without  general  jurisdiction  to  require 
him  to  account  as  the  administrator  of  his  deceased  wife's 
estate;  (2)  that  if  it  ever  had  such  jurisdiction,  the  right  of 
Mrs.  Randall  to  invoke  it  had  been  lost  by  her  failure  to 
present  a  claim  against  Mrs.  Philbrook's  estate  and  the  lapse 
of  time;  and  (3)  that  upon  his  answer  to  the  citation  the 
court  was  not  empowered  to  make  the  order  for  the  dis- 
obedience of  which  the  commitment  was  made.  These  con- 
tentions will  be  considered  in  their  inverse  order. 

[2]  If  the  court  had  jurisdiction  of  the  proceeding  and 
the  right  of  the  executrix  of  the  Randall  will  had  not  been 
lost,  there  could  be  no  question  in  regard  to  the  propriety 
of  the  commitment.  The  original  citation  addressed  to  the 
petitioner  was  dated  December  12,  1919.  From  the  petition 
for  the  writ  of  habeas  corpiLs  it  appears  that  the  present 
petitioner  appeared  specially  on  December  30,  1919,  and 
moved  the  court  to  dismiss  the  petition,  and  on  January  9, 
1920,  he  filed  a  demurrer  to  the  original  petition,  which  de- 
murrer was  overruled  on  January  20,  1920,  time  being 
granted  to  the  petitioner  here  to  answer,  which  was  extended 
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by  successive  orders  until  February  24,  1920,  at  which  time 
the  present  petitioner  filed  his  answer  to  the  petition.  The 
petitioner  does  not  in  any  way  set  forth  the  nature  of  his 
answer,  nor  does  he  state  that  in  the  answer  there  was  any 
attempt  on  his  part  either  to  render  the  account  he  was 
ordered  to  render  or  facts  or  circumstances  shown  to  explain 
why  the  account  was  not  rendered. 

It  is  then  alleged  that  on  February  26,  1920,  in  his  ab- 
sence and  without  notice  the  superior  court  ordered  the 
petitioner  to  be  arrested  on  the  ground  that  he  had  refused 
to  obey  the  citation.  The  allegations  of  fact  are  interspersed 
with  statements  such  as  that  the  order  was  made  **upon  the 
utterly  false  and  insolently  impertinent  ground  that  I  have 
refused  to  obey  the  said  citation."  Such  statements  add 
nothing  to  the  fact  that  the  order  of  February  26,  1920,  was 
made.  In  the  absence  of  a  showing  of  any  facts  concerning 
the  contents  of  the  answer  filed  by  the  petitioner,  it  must  be 
presumed  that  the  order  of  February  26th  was  in  the  law- 
ful and  proper  exercise  of  the  judicial  function.  (Code 
Civ.  Proc,  sec.  1963,  subds.  15,  16;  People  v.  Blackwell,  27 
Cal.  67.) 

Attachment  was  issued  on  February  26,  1920,  and  the 
petitioner  was  arrested  under  the  attachment  and  brought 
before  the  court  on  March  12,  1920.  It  appears  from  the 
copy  of  the  order  made  on  the  last-mentioned  day  that  it 
was  ordered  that  Mr.  Philbrook  render  and  file  the  final 
account  of  the  sums  of  money  and  other  property  of  the 
Randall  estate  for  which  Florence  E.  Philbrook,  deceased, 
as  such  administratrix,  was  chargeable  and  accountable  to 
said  estate.  The  order  recites  that  "upon  the  stipulation 
and  promise  of  the  said  Horace  W.  Philbrook,  the  said  ad- 
ministrator appearing  in  propria  personam,  and  upon  the 
stipulation  and  promise  of  the  said  Lloyd  M.  Robbins,  Esq., 
his  said  attorney,  made  in  open  court,  that  the  said  Horace 
W.  Philbrook  will,  upon  the  twenty-second  day  of  March, 
1920,  at  2  o'clock  P.  M.  of  said  day,  personally  file  said  final 
account  in  open  court,  in  Department  Four,  by  delivering 
the  same  to  the  clerk  thereof,  and  the  said  Lloyd  M. 
Robbins,  Esq.,  his  said  attorney  then  and  there  waiving 
any  irregularities  growing  out  of  said  continuance  and  at 
the  request  of  the  said  Horace  W.  Philbrook,  said  adminis- 
trator, and   of  his  said   attorney  said   Lloyd  M.   Robbins, 
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Esq.,"  it  was  ordered  that  the  petitioner  here  be  released  on 
his  oAvn  recognizance  until  March  22,  1920,  at  which  time 
he  was  ordered  to  appear  before  the  court  to  render  and 
file  the  final  account.  It  is  contended  by  the  petitioner  here 
that  the  promise  which  he  admits  was  made  under  the  con- 
ditions stated  was  made  under  duress,  because  he  claims  he 
was  illegally  under  arrest.  The  claimed  illegality  of  that 
arrest  will  be  considered  under  the  other  two  contentions  of 
the  petitioner.  He  did  not  appear  on  March  22d  in  accord- 
ance with  his  promise  and  did  not  render  the  account  he  was 
then  ordered  to  render.  The  attachment  under  which  the 
petitioner  was  arrested  for  disobedience  of  the  order  of 
March  12,  1920,  was  issued  on  March  26,  1920,  and  the  peti- 
tioner was  arrested.  The  writ  of  habeas  corpus  was  issued 
on  March  24,  1920.  The  petitioner  was  arrested  on  that  day 
and  was  taken  before  the  court  and  the  order  of  commitment 
was  made.  The  entire  record  shows  ample  ground  for  the 
issuance  of  the  attachment  and  the  commitment  if  the  peti- 
tioner's contentions  in  regard  to  the  two  jurisdictional  ques- 
tions are  not  well  taken. 

[3]  The  petitioner  alleges  that  Florence  E.  Philbrook 
died  on  November  17,  1918,  and  that  the  petitioner  was  duly 
appointed  administrator  of  her  estate  and  qualified  as  such 
administrator  on  January  9,  1919.  There  is  no  allegation 
that  he  ever  published  notice  to  creditors  in  said  estate,  but 
it  is  argued  that  it  must  be  presumed  that  he  did  what  he 
should  have  done,  and,  therefore,  that  the  time  for  presenta- 
tion of  a  claim  on  the  part  of  the  estate  of  Randall  must 
have  expired  between  the  time  of  his  qualification  as  ad- 
ministrator of  the  estate  of  Florence  E.  Philbrook  and  the 
issuance  of  the  citation  on  December  12,  1919.  It  is  a 
fundamental  rule  of  law  that  every  essential  fact  must  be 
stated  in  a  pleading  and  this  is  true  even  in  a  Tidbeas  carpus 
proceeding.  The  allegations  of  the  petition  cannot  be 
strengthened  by  this  contention  in  opposition  to  the  general 
presumption  attaching  to  the  regularity  of  judgments  and 
orders  of  courts.  Even  though  it  appeared  that  notice  to 
creditors  had  been  given  in  all  respects  as  required  by  law 
in  the  estate  of  Philbrook,  the  petitioner  would  be  in  no 
better  position  on  this  branch  of  the  case.  He  relies  on 
In  re  Smith,  108  Cal.  115,  [40  Pac.  1037],  to  support  his 
proposition  that  if  the  time  for  presentation  of  claims  ex- 
pired without  a  claim  having  been  prct>entcd  on  the  part  of 
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the  Randall  estate,  it  is  barred  forever.  Without  making 
lengthy  analysis  of  the  opinion  in  In  re  Smith,  it  is  suflftcient 
to  show  that  it  does  not  sustain  the  petitioner's  contention. 
In  that  opinion  it  was  said  that  it  was  the  duty  of  the  sur 
viving  executor  'Ho  have  presented  a  claim  in  his  brother's 
estate,  or  to  have  compelled  an  accouTiiing  of  his  brother's 
trust  in  equity."  {In  re  Smith,  108  CaL  121,  [40  Pac. 
1039].)  At  that  time  section  1639  of  the  Code  of  Civil  Pro- 
cedure  had  not  been  adopted,  but  as  was  determined  in 
King  v.  Chase,  159  Cal.  420,  [115  Pac.  207],  proceedings 
under  that  section  take  the  place  of  the  suit  for  accounting 
in  equity.  Under  the  decision  in  In  re  Smith,  the  executrix 
of  the  will  in  the  Randall  estate  had  open  to  her  alternative 
remedies,  and  she  is  pursuing  one  of  those  remedies.  Fur- 
thermore, the  present  proceeding  in  this  court  is  not  in  the 
nature  of  an  appeal  or  writ  of  error,  but  the  investigation 
is  confined  solely  to  the  question  of  jurisdiction. 

[4]  The  principal  contention  of  the  petitioner  is  that 
because  the  letters  of  administration  originally  granted  to 
Mrs.  Philbrook  in  the  estate  of  Randall  were  revoked  before 
her  death,  there  is  no  jurisdiction  in  the  superior  court  in 
the  estate  of  Randall  to  require  the  personal  representative 
of  Mrs.  Philbrook  to  account.  Prior  to  1905,  the  statutes 
of  this  state  contained  no  provision  authorizing  the  superior 
court  sitting  in  probate  to  require  or  settle  accounts.  {King 
V.  Ch€tse,  supra.)  Under  that  case,  the  sole  method  of  re- 
quiring such  an  account  is  under  the  provisions  of  section 
1639  of  the  Code  of  Civil  Procedure.  It  provides  that  if 
any  executor,  administrator,  or  guardian  dies,  upon  peti- 
tion of  the  successor  of  such  deceased  executor,  adminis- 
trator, or  guardian,  the  court  may  compel  the  personal 
representative  of  the  deceased  executor,  administrator,  or 
guardian  to  render  an  account  of  the  administration  of  their 
testator  or  intestate  and  must  settle  sucb  account  as  in  other 
cases.  Section  1629  of  the  Code  of  Civil  Procedure  provides 
that  where  the  authority  of  the  executor  or  administrator 
ceases  or  is  revoked  for  any  reason,  he  may  be  cited  lo 
account.  After  the  revocation  of  the  letters  of  Mrs.  Phil- 
brook, proceedings  were  instituted  to  require  her  to  file  her 
final  account.  These  proceedings  terminated  by  her  death. 
The  present  proccediti^jrs  are  under  section  1639  of  the  Code 
of  Civil  Procedure.     The  contention  of  the  petitioner  is  that 
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he  is  not  the  personal  representative  of  a  deceased  adminis- 
trator, for  the  reason  that  Mrs.  Philbrook  had  ceased  to  be 
the  administratrix  of  the  estate  of  Randall  prior  to  her 
death.  While  her  letters  had  been  revoked  in  her  lifetime, 
and  she  had  no  further  authority  to  act  as  administratrix, 
she  had  not  rendered  her  final  account  and  had  not  been 
discharged  as  administratrix.  The  liability  of  Mrs.  Phil- 
brook  was  her  liability  as  administratrix.  It  appears  to 
this  court  that  to  construe  section  1639  of  the  Code  of  Civil 
Procedure  in  accordance  with  the  petitioner's  contentions 
would  be  extremely  narrow,  and  the  facts  of  this  case  as 
disclosed  by  the  record  support  the  construction  placed  upon 
the  section  by  the  superior  court  of  Alameda  County. 

The  multiplicity  of  other  contentions  made  by  the  peti- 
tioner do  not  appear  to  require  mention.  They  have  been 
examined,  and,  in  the  opinion  of  the  court,  none  of  them 
warrants  the  release  of  the  petitioner  on  this  proceeding. 

It  is  ordered  that  the  writ  be  discharged  and  the  peti- 
tioner remanded  to  the  custody  of  the  sheriff  of  Alameda 
County. 

Brittain,  J.,  and  Nonrse,  J.,  concurred. 


[Civ.  No.  2935.    Second  Appellate  IXistrict,  DiTision  One. — ^Maj  28, 

1920.] 

WRIGHT-CALLENDER^ANDREWS  COMPANY  (a  Cor- 
poration,  Respondent,  v.  MARIE  S.  EATON,  Appel- 
lant. 

[1]  Contracts — Authority  to  Sell  Property— Inclusion  of  Auto- 
mobile— Parol  Testimony. — In  this  action  for  services  rendered 
in  procuring  a  purchaser  of  certain  real  and  personal  propertj  pur- 
suant to  the  terms  of  a  written  contract  executed  by  the  defend- 
ant, which  sale  was  not  consummated  because  of  the  refusal  of 
defendant  to  transfer  to  the  prospective  purchaser  an  automobile 
owned  hj  her,  the  trial  court  committed  error  in  permittting  the 
introduction  of  parol  testimony  that  plaintiff  was  authorized  to 
include  such  automobile  in  the  sale  of  the  property,  the  contract 
having  described  the  property  "as  is  completely  furnished,"  except* 
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ing  certain  articles  of  personal  property,  but  made  no  mention  of 
the  automobile. 
[2]  Id.— Agreements  in  Wbittno — Presumption — Parol  Evidence  In- 
admissible.— Where  parties  deliberately  and  solemnlj  put  their 
agreement  in  writing,  using  language  which  imports  a  complete 
expression  of  the  whole  agreement,  the  law  presumes  that  thej 
have  introduced  into  it  every  material  item  and  term  intended  to 
be  inserted  therein,  and  parol  evidence  cannot  be  admitted  for  the 
purpose  of  adding  other  terms  or  items  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Dana  B.  Weller,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Ellis  Lady  for  Appellant. 

Leonard  B.  Slosson  and  Slosson  &  Mitchell  for  Respond- 
ent. 

SHAW,  J. — In  this  action  the  trial  court  gave  plaintiff 
judgment  for  services  rendered  in  procuring  a  purchaser  of 
certain  real  and  personal  property  pursuant  to  the  terms  of 
a  written  contract  executed  by  defendant,  who  appeals  from 
the  judgment. 

[1]  The  property  is  described  in  the  contract  as  '*3828 
Wilshire  Boulevard  (city  of  Los  Angeles),  being  lot  20  West- 
ern Wilshire  Heights  Tract.  Property  as  is  completely  fur- 
nished except  piano  player,  music,  cuckoo  clock,  sewing 
machine  and  (picture)  boat.  Old  silver,  family  pictures, 
pier  glass  and  books."  Within  the  time  fixed  therefor  in  said 
contract,  plaintiff,  claiming  to  have  acted  in  pursuance  of 
authority  conferred  thereby,  and  representing  to  him  that 
the  personal  property  included  an  automobile  owned  by 
defendant,  presented  a  party  ready,  able,  and  willing  to  pur- 
chase the  property,  if  the  automobile  was  included,  at  the 
price  specified.  Defendant  refused  to  transfer  the  automo- 
bile, by  reason  of  which  fact  the  proposed  sale  was  not  con- 
summated. The  question  is,  whether  the  contract  covered 
the  automobile.  The  error  of  the  court  upon  which  appel- 
lant argues  for  a  reversal,  occurred  in  the  trial  of  this  issue, 
as  to  which  the  court  found  adversely  to  defendant. 

No  mention  of  the  automobile  is  made  in  the  contract. 
Nevertheless,   counsel  for  respondent  argue  that,  since  the 
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property  was  located  in  the  "fashionable  Wilshire  residence 
district/'  an  automobile  might  very  well  be  deemed  a  part 
of  the  furnishing  of  ''property  completely  furnished." 
With  equal  propriety,  as  said  by  counsel  for  appellant,  they 
might  insist  that  an  aeroplane  or  pair  of  horses  and  carriage 
should  be  deemed  a  part  thereof.  We  cannot  believe  the 
trial  judge  in  making  the  findings  was  influenced  in  so  doing 
by  such  argument;  but  that,  deeming  the  case  a  proper  one 
therefor,  the  court,  over  defendant's  objection,  and  not  for 
the  purpose  of  reforming  the  contract,  permitted  the  intro- 
duction of  parol  testimony,  upon  which,  since  the  contract 
by  its  terms  did  not  include  the  automobile,  it  is  clear  the 
court  based  its  decision.  In  so  doing  we  think  it  erred. 
Section  1856  of  the  Code  of  Civil  Procedure  provides  that, 
**When  the  terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  it  is  to  be  considered  as  containing  all 
those  terms,  and  therefore  there  can  be  between  the  parties 
and  their  representatives,  or  successors  in  interest,  no  evi- 
dence of  the  terms  of  the  agreement  other  than  the  contents 
of  the  writing,  except  in  the  following  cases:  1.  Where  a 
mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings."  As  stated,  no  such  question  is  in  issue  here. 
This  section  further  provides  that,  in  ascertaining  the  proper 
construction  of  an  instrument,  other  evidence  as  to  the  cir- 
cumstances under  which  it  was  made  may  be  received  for 
the  purpose  of  placing  the  judge  in  the  position  of  those 
whose  language  he  is  to  interpret;  and  further  provides  that 
where  the  contract  is  of  doubtful  meaning,  or  it  is  necessary 
to  explain  an  extrinsic  ambiguity,  other  evidence  may  be 
received. 

To  our  minds,  the  terms  of  the  contract  are  perfectly 
clear,  and  it  should  be  construed  in  accordance  with  the 
plain  import  of  the  language  used  therein.  No  reason  was 
presented  for  the  reception  of  parol  evidence  other  than  to 
add  thereto  terms  which  it  did  not,  as  written,  include;  and, 
as  provided  by  section  1858  of  the  Code  of  Civil  Procedure, 
when  construing  contracts  of  such  character,  "the  office  of 
the  judge  is  simply  to  ascertain  and  declare  what  is  in  terms 
or  in  substance  contained  therein,  not  to  insert  what  has 
been  omitted."  Including  the  automobile  was  clearly  doing 
that  whicli  the  judge  is  prohibited  from  doing  by  the  provi- 
sions of  the  statute.    Upon  like  evidence,  since  a  written 
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contract,  however  carefully  drawn,  would  afford  a  party  no 
protection,  he  could  be  completely  divested  of  his  substance. 
Authorities  in  support  of  the  proposition  would  seem  un- 
necessary. [2]  Suffice  it  to  say  that  where  parties  delib- 
erately and  solemnly  put  their  agreement  in  writing,  using 
language  which  imports  a  complete  expression  of  the  whole 
agreement,  the  law  presumes  that  they  have  introduced  into 
it  every  material  item  and  term  intended  to  be  inserted 
therein,  and  parol  evidence  cannot  be  admitted  for  the  pur- 
pose of  adding  other  terms  or  items  thereto.  {Thompson 
V.  Lihby,  34  Minn.  374,  [26  N.  W.  1] ;  Greenleaf  on  Evi- 
dence, sec.  275;  Harrison  v.  McCormick,  89  Cal.  327,  [23 
Am.  St.  Rep.  469,  26  Pac.  830].)  In  our  opinion,  th«  court 
erred  in  admitting  parol  evidence  upon  which  it  based  the 
finding  that,  under  the  terms  of  the  contract,  plaintiff  was 
authorized  to  include  in  the  sale  of  the  property  described 
in  the  contract  the  automobile,  which  was  not  specified 
therein. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  3*.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 


[CiT.  No.  S309.    Second  Appellate  District,  Division  One. — ^May  22, 

1920.] 

AMELIA  GLOS,  Appellant,  v.  J.  A.  McBRIDE,  Respondent. 

[1]  Leases — Imicoral  Oonbideration — ^Locus  Psnitentiax  Agoobded 
Lessor — Belibj. — While  the  law  wiU  afTord  a  woman,  the  owner 
of  land  in  fee  and  in  possession,  no  redress  for  the  use  of  such 
land  hj  a  man  under  a  lease,  the  consideration  for  which  was  in 
part  that  thej  (though  not  husband  and  wife)  should  live  to- 
gether thereon  and  should  cohabit  as  man  and  wife,  it  will,  as  to 
the  unexpired  portion  of  the  term  of  such  lease,  upon  a  showing 
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bj  her  of  rcpentftnce,  abandonment,  and  diseontinuanee  of  the 
■hameful  relation,  grant  her  redress  bj  quieting  her  title  to  the 
land  as  against  such  lease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County.     S.  E.  Crow,  Judge.    Reverged. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  F.  Thomas  for  Appellant. 

Benjamin  P.  Oakford  for  Respondent. 

SHAW,  J. — Action  to  quiet  title.  In  addition  to  an  alle- 
gation that  plaintiff  is  owner  of  the  land  in  fee  simple  and 
in  possession  thereof,  it  is  alleged  in  the  complaint  that 
defendant,  basing  his  right  thereto  upon  a  lease  thereof 
made  by  plaintiff  to  defendant,  the  consideration  of  which 
''was  in  part  that  said  plaintiff  and  said  defendant  (though 
not  husband  and  wife)  should  live  together  on  said  parcel 
of  land  and  should  cohabit  as  man  and  wife,"  unjustly  and 
without  right  claims  an  interest  in  the  land  adverse  to  plain- 
tiff; followed  by  the  usual  prayer  for  relief.  To  this  com- 
plaint the  court  sustained  a  general  demurrer  without  leave 
to  amend,  and  gave  judgment  for  defendant,  from  which 
plaintiff  appeals. 

The  ground  of  this  ruling,  as  stated  by  the  trial  oourt,  is 
that  section  1608  of  the  Civil  Code  provides  that  ''if  any 
part  of  a  single  consideration  for  one  or  more  objects,  or  of 
several  considerations  for  a  single  object,  is  unlawful,  the 
entire  contract  is  void";  and  that,  since  it  appeared  from 
the  complaint  that  a  part  of  the  consideration  for  the  lease 
was  unlawful,  its  existence  did  not  cast  a  cloud  upon  plain- 
tiff's title.  Conceding  that  no  cloud  is  cast  upon  a  plain- 
tiff's title  to  land  by  an  instrument  which  on  its  face 
discloses  that  it  is  void,  we  cannot  in  this  case,  since  the 
lease  is  not  exhibited  by  the  record,  assume  the  existence  of 
such  fact.  On  the  contrary,  upon  the  allegations  of  the 
complaint,  the  presumption  is  that  on  its  face  nothing  ap- 
pears affecting  the  validity  of  the  instrument.  It  is  the  ex- 
trinsic facts  alleged  which  render  the  lease  void. 

The  chief  ground  upon  which  counsel  for  respondent  in- 
sists upon  the  correctness  of  the  ruling  is  that,  as  shown  by 
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the  complaint,  the  contract  had  for  its  object  the  creation 
and  continuance  during  the  term  of  the  lease  of  an  illicit 
relation  between  plaintiff  and  defendant,  thus  exhibiting  her 
own  turpitude,  which  constituted  the  consideration  for  the 
transfer  of  the  leasehold.  In  other  words,  the  complaint  pre- 
sents a  case  where  the  doors  of  the  court  are,  as  to  both  par- 
ties to  the  contract,  closed;  it  will  neither  aid  the  one  in  the 
enforcement  of  the  contract  nor  give  aid  to  the  other  in 
avoiding  it.  (Abbe  v.  Marr,  14  Cal.  210;  Schmitt  v.  Gibson, 
12  Cal.  App.  407,  [107  Pac.  571].)  While,  as  to  executed 
contracts  of  such  nature,  this  is  a  rule  of  almost  universal 
application,  it  is  equally  true  that  as  to  like  contracts,  which 
are  unexecuted,  the  law  recognizes  what  is  termed  a  locus  pen- 
itentiae  accorded  to  a  plaintiff,  which,  as  applied  to  the  facts 
here  presented,  is  an  opportunity  to  repudiate  the  agreement 
and  refuse  to  be  a  party  to  the  acts  contemplated  thereby. 
(Bouvier's  Law  Dictionary.)  Thus,  it  is  generally  held  that 
a  party  to  a  wager,  where  the  money  is  deposited  with  a 
stakeholder,  may  at  any  time  before  the  event  is  determined 
repudiate  the  wager  and  demand  the  return  of  his  money. 
{Falkenbiirg  v.  Allen,  18  Okl.  210,  [10  L.  R.  A.  (N.  S.)  494, 
90  Pac.  415];  Johnston  v.  Russell,  37  Cal.  670;  Oridley  v. 
Dorn,  57  Cal.  79,  [40  Am.  Rep.  110] ;  Wright  v.  Stewart, 
130  Fed.  905.) 

[1]  Plaintiff,  no  doubt,  intended  to  enter  into  the  im- 
moral relation  and  continue  therein  for  the  duration  of  the 
term  of  the  lease,  but  persona  may  not  be  punished,  either 
criminally  or  civilly,  for  wrongful  intentions.  It  is  the  con- 
summation of  such  intentions  that  subjects  them  to  the 
effects  of  the  law.  As  to  whether  plaintiff  and  defendant 
lived  together  or  cohabited  as  man  and  wife  in  accordance 
with  the  agreement  made  is  not  disclosed  by  the  complaint, 
and  since  the  doing  so  would  be  contra  bonos  mores,  we 
cannot,  in  the  absence  of  allegation  to  that  effect,  assume 
they  did.  Indeed,  the  presumption  is  to  the  contrary.  Con- 
ceding, however,  that  she  did  enter  upon  the  life  with 
defendant,  as  contemplated  in  the  agreement,  we  do  not 
think  it  can  be  said  her  day  of  repentance  was  past.  The 
contract  contemplated  a  continuing  immoral  relation,  which, 
in  our  opinion,  even  though  entered  upon,  plaintiff  in  the 
loci^  penitentiae  accorded  to  her,  might  at  any  time  repudi- 
ate and  discontinue;  and  whilo  tV.e  law  would  afford  her  no 
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relief  for  the  use  of  the  leasehold  estate  covering  the  expired 
portion  thereof,  it  should,  as  to  the  unexpired  term  thereof, 
and  upon  a  showing  of  repentance,  abandonment,  and  dis- 
continuance of  the  shameful  relation,  grant  her  redress.  In 
our  opinion,  the  court  erred  in  sustaining  the  demurrer. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.y  who  were  absent,  and  Olney,  J.,  who  did  not  vote. 


[Civ.  No.  2839.    Second  Appellate  District,  Division  One.— liiay  i2, 

1920.] 

N.  L.  LINELL,  Appellant,  v.  J.  A.  GORDON,  Respondent. 

[1]  Account  Stated — Statement  of  Balance  Dub — Promise  to  Pat 
— Construction  of  Writing. — In  this  action  to  recover  money 
alleged  to  be  due  on  an  account  stated,  a  statement  of  account 
mailed  by  defendant  to  plaintiff  showing  the  result  of  certain 
financial  transaction  in  which  plaintiff  and  defendant  were  jointly 
interested,  which  account  closed  with  a  statement  of  a  balance  due 
plaintiff,  considered  in  connection  with  defendant's  accompanying 
statement  as  to  when  he  would  paj  the  same,  and  his  subsequent 
statements,  constituted  an  account  stated. 

[2]  Id. — Promise  to  Pay  With  Interest — Implication. — A  promise 
by  one  person  to  pay  another  "with  interest"  implies  a  debt  due 
from  the  former  to  the  latter. 

APPEAL   from   a  judgment  of  the  Superior   Court  of 
Riverside  County.     Hugh  H.   Craig,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

1.    Accounts  stated,  notes,  62  Am.  Dec.  85;  136  Am.  St.  Bep.  37. 
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Andrew  Johnston  and  Walter  C.  Davison  for  Appellant 
Thomas  G.  Yager  for  Respondent. 

GONRET,  P.  J. — Action  to  recover  money  due  on  an  ac- 
count stated.  Prom  the  judgment  entered  in  favor  of  the 
defendant  the  plaintiff  appeals. 

The  only  controversy  which  we  shall  find  it  necessary  to 
determine  arises  upon  appellant's  contention  that  the  evi- 
dence is  insufHcient  to  justify  the  finding  of  the  court  that 
there  was  not  an  account  stated  and  that  the  defendant  did 
not  agree  to  pay  the  balance  shown  by  the  alleged  statement 
of  account.  [1]  Under  date  May  5,  1914,  the  defendant 
sent  to  plaintiff  by  mail  a  statement  of  account  showing  the 
result  of  certain  financial  transactions  in  which  the  plaintiff 
and  the  defendant  were  jointly  interested,  which  statement 
of  account  closed  as  follows:  ''May  5th/14  By  Balance  due 
L.  Linnell  $1009.65."  The  statement  was  accompanied  by 
a  letter  in  which  the  defendant  informed  the  plaintiff  that 
defendant  had  traded  forty  acres  of  land  of  the  plaintiff,  to- 
gether with  other  land  of  the  defendant,  and  had  received  a 
trust  deed  for  $21,000  secured  on  an  alfalfa  ranch  near  River- 
side; that  plaintiff's  land  had  been  put  in  at  $4,000  and  de> 
fendant  had  paid  a  commission  of  five  per  cent.  The  letter 
closes  as  follows:  *'The  trust  deed  is  drawing  7%  interest 
and  no  taxes  and  the  first  payment  will  be  Dec.  lst/14  when 
you  will  get  your  money  and  7%  interest  on  it.  I  am  very 
sorry  that  I  could  not  get  cash  for  this  but  this  is  the  very 
best  offer  that  I  have  had  since  I  saw  you  and  I  hope  this 
will  meet  with  your  approval.  I  have  some  notes  due  in 
Aug.  and  if  I  get  the  money  on  them  I  will  pay  you  off. 
There  will  be  some  more  small  charges  for  Certificate  of 
Title  and  escrow  charges."  Plaintiff  replied  to  that  letter 
under  date  July  12,  1914,  wherein  he  acknowledged  receipt 
of  defendant's  letter,  and  said:  **I  am  very  glad  that  you 
succeeded  in  disposing  of  the  land  at  Thermal  Heights." 

The  defendant,  in  his  answer,  denied  that  he  rendered  to 
the  plaintiff  an  account  stated,  and  denied  that  by  said  ac- 
count stated  there  was  any  amount  found  due  to  the  plain- 
tiff from  the  defendant.  To  the  contrary,  defendant  alleged 
that  on  or  about  February  14,  1913,  they  entered  into  a  con- 
tract in  writing,  set  out  as  exliibit  ** A"  of  the  answer.    Thii 
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contract,  over  plaiutiff's  objection,  was  received  in  evidence. 
It  shows  that  the  defendant  advanced  a  sum  of  money  to 
secure  the  redemption  of  plaintiff's  forty  acres  of  land,  and 
the  plaintiff  conveyed  the  land  to  the  defendant;  that  the 
defendant  thereupon  agreed  ''that  when  said  property  shall 
be  sold  and  that  at  the  time  of  such  sale  and  out  of  the 
proceeds  of  which  second  party  shall  receive''  certain  speci- 
fied moneys  advanced  by  him,  ''then  the  balance  of  the  pro- 
ceeds shall  be  divided  equally  between  both  parties  hereto." 
The  account  rendered  in  May,  1914,  represents  the  outcome 
of  that  transaction  down  to  that  date.  Respondent  con- 
tends that  the  evidence  shows,  not  an  account  stated,  but 
only  an  agreement  under  which  appellant  was  not  to  receive 
any  moneys  from  the  defendant  except  out  of  the  proceeds 
of  the  sale  of  the  plaintiff's  property.  It  should  be  con- 
ceded that  if  the  property  had  been  sold  for  money  only,  as 
contemplated  by  the  agreement  of  February  14,  1913,  the 
defendant  would  have  been  bound  to  pay  to  plaintiff  only 
plaintiff's  share  of  the  net  proceeds  of  such  sale.  It  ap- 
pears, however,  that,  acting  upon  his  own  responsibility,  he 
disposed  of  plaintiff's  land  in  connection  with  the  trade 
which  he  made  for  the  trust  deed.  His  statement  to  the 
plaintiff  and  the  report  which  he  made,  that  "I  have  some 
notes  due  in  Aug.  and  if  I  get  the  money  on  them  I  will 
pay  you  off,"  are  inconsistent  with  his  present  theory  that, 
having  traded  for  the  trust  deed,  he  was  to  pay  the  plaintiff 
only  out  of  the  cash  proceeds  of  the  sale  of  plaintiff's  land. 
In  making  this  statement,  together  with  his  statement  of 
account  showing  "balance  due"  from  himself  to  Linell  on 
May  5,  1914,  he  offered  a  statement  of  account  which,  when 
accepted  by  the  plaintiff,  as  it  unqualifiedly  was  accepted, 
constituted  an  account  stated.  The  money  was  then  due, 
but  the  defendant  explained  that  he  was  not  prepared  to 
pay  at  that  time. 

Our  conclusion  that  this  was  an  account  stated  on  which 
the  specified  amount  then  became  due  is  confirmed  by  the 
subsequent  conduct  of  the  defendant.  Under  date  of  Sep- 
tember 20,  1915,  the  defendant  wrote  to  the  plaintiff  a  fur- 
ther statement  of  the  situation.  Here  he  states  for  the  first 
time  that  the  land  covered  by  the  $21,000  trust  deed  was 
subject  to  a  first  mortgage  of  $15,000.  He  then  states  that 
the  owner  of  the  land  failed  to  pay  the  interest  on  the  first 
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mortgage;  that  defendant  had  been  required  to  pay  the  in- 
terest, together  with  taxes  and  other  expenses  on  the  land; 
that  '*I  finally  had  to  foreclose  on  the  trust  deed  and  that 
cost  me  $438,  and  now  that  I  have  a  title  to  it  I  am  trying 
to  sell  or  trade  it,  but  times  are  so  hard  that  I  have  not 
much  hopes  of  doing  either.  You  can  rest  assured  that  as 
soon  as  I  get  any  money  out  of  the  property  that  I  will  pay 
you  with  interest,  but  it  is  impossible  for  me  to  do  anything 
now."  [2]  The  promise  to  pay  plaintiff  **with  interest" 
implies  a  debt  due ;  for  if  defendant  was  to  pay  only  out  of 
cash  proceeds  of  the  sale  of  plaintiff's  land,  he  would  not 
be  chargeable  with  interest  until  such  cash  proceeds  had 
been  received.  Moreover,  defendant's  admission  that  he 
foreclosed  on  the  trust  deed  and  obtained  title  to  the  land 
secured  thereby  places  him  in  the  same  position  as  if,  on  fore- 
closure of  such  trust  deed,  the  land  had  been  purchased  by 
some  third  person  and  the  purchase  price  paid  over  to  the 
defendant.  From  the  foregoing  summary  of  the  evidence  we 
conclude  that  the  evidence  is  insufficient  to  support  the 
court's  finding  that  there  was  not  an  account  stated  and 
that  the  defendant  had  not  agreed  to  pay  the  balance  shown 
thereby. 
The  judgment  is  reversed. 

Shaw,  J.y  and  James,  J.,  concurred. 


[av.    No.    2147.    Third   Appellate    District.— May   22,    1920.] 

HELGA  PETERSON,  Respondent,  v.  CHRIST  RASMUS- 
SEN  et  al..  Defendants;  MRS.  C.  (BOLINE)  RAS- 
MUSSETSf,  Appellant. 

^  [1]  liBEL  —  Action  fob  Damages  —  Letter  Concebnino  Plaintipf  — 
Finding — Evidence. — In  this  action  for  damages  for  an  allege<I 
libel  on  plaintiff,  committed  bj  means  of  a  letter  written  in  the 
Danish  language  and  delivered  to  and  read  hj  the  addressees, 
close  friends  of  plaintiff,  the  finding  of  the  trial  conrt  that  the 
letter  was  written  of  and  concerning  plaintiff  was  fuUj  sustained 

Z'        by  the  evidence. 
[2]  Id. — ^Identity  of  Pabtt — Use  of  Name  Unneoessabt. — To  consti- 

^  .^  tnte  libel  a  party  need  not  be  named  in  the  writing  if  pointed  to 
bj  description  or  circumstance  tending  to  identify  him« 
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rs]  Id.— Imputation  of  Want  ot  Chastity — ^Damage — Presumption. 
Worda  imputing  to  a  woman  a  want  of  chastity  are  actionable 
per  $e,  and  damage  to  her  reputation  are  presumed  to  result  from 
the  publication  thereof. 

[4]  Id. — Privileged  Communication — What  Constitutes. — ^A  privi- 
leged communication  is  one  made  without  malice,  to  a  person  in- 
terested therein,  by  one  who  is  also  interested,  or  by  one  who 
stands  in  such  a  relation  to  the  person  interested  as  to  afford  a 
reasonable  ground  for  supposing  the  motive  for  the  communication 
innocent,  or  who  is  requested  by  the  person  interested  to  give  the 
information. 

[6]  Id.— Burden  op  Proving  PRiviLEGE.--Tn  an  action  for  damages  for 
an  alleged  libel,  the  burden  of  proving  the  privilege  as  set  up  in 
the  answer  is  upon  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.     Charles  0.  Busick,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  H.  Johnson  and  Irving  D.  Gibson  for  Appellant 

Martin  I.  Welsh  for  Respondent. 

NICOL,  P.  J.,  pro  tern. — This  is  an  action  for  damages 
for  an  alleged  libel  on  plaintiff,  committed  by  means  of  a 
letter  written  by  appellant  Mrs.  C.  (Boline)  Rasmussen  in 
the  Danish  language.  It  is  not  disputed  that  the  said  ap- 
pellant wrote  the  letter  and  that  it  was  delivered  to  and  read 
by  the  addressees,  a  certain  Mr.  and  Mrs.  Simonsen,  in 
Sacramento. 

Briefly,  the  complaint  alleges  that  plaintiff  is  an  unmar- 
ried woman  of  twenty-four  years  of  age ;  that  the  defendants 
are  husband  and  wife,  residing  together  as  such  near  Loomis, 
in  Placer  County;  that  on  the  seventh  day  of  March,  1917, 
the  plaintiff  and  defendants  knew  each  other  personally  and 
on  said  day,  and  for  a  long  time  prior  thereto,  the  plaintiff 
and  Mr.  and  Mrs.  Simonsen  (the  addressees  of  the  letter) 
were  close  friends;  that  at  all  times  prior  to  the  publication 
of  the  defamatory  statements  contained  in  the  letter  herein- 

3.  Libel  and  slander  in  charging  woman  with  unchastity,  notes, 
15  Ann.  Oaa.  1242;  24  I«.  B.  A.  (N.  S.)  577;  48  L.  B.  A.  (N.  S.)  615. 

4.  What  libelous  statements  are  privileged,  notes,  2  Am,  Dec. 
431;  15  Am.  Dec  232;  31  Am.  Bep.  708;  104  Am.  St  Bep.  110. 
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after  set  forth  plaintiff  had  always  maintained  a  good  name 
and  reputation  among  her  neighbors,  acquaintances,  and 
friends  for  virtue,  politeness,  moral  worth,  and  integrity, 
and  had  never  been  suspected  of  being  unchaste  and  without 
virtue. 

That  on  the  seventh  day  of  March,  1917,  the  defendant 
Mrs.  C.  Rasmussen  wrote  of  and  concerning  plaintiff  a  letter 
in  the  Danish  language  to  Mr.  and  Mrs.  Simonsen,  in  Sacra- 
mento; that  by  said  letter  the  said  defendant  published  of 
and  concerning  plaintiff  a  false,  unprivileged,  and  malicious 
writing  which,  translated  from  the  Danish  into  the  English 
language,  is  as  follows: 

**Loomis,  March  7,  1917. 
"Mr.  and  Mrs.  Simonsen: 

**  Inclosed  you  will  find  receipt  for  $50.00,  there  is  $15.00 
due  yet.  We  have  heard  you  are  selling  milk  for  $14.00 
per  month,  so  we  see  she  is  paying  for  herself,  which  we  are 
very  glad  to  hear,  but  there  is  one  thing  we  are  not  satisfied 
with,  and  that  is,  you  put  that  old  thing  on  Andrew,  why 
she  looks  old  enough  to  be  his  grand  mother,  with  her  glasses 
on  and  false  teeth,  no,  just  leave  other  peoples  children 
alone,  you  may  have  trouble  enough  before  you  have  your 
own  boys  brought  up  and  send  out  into  this  world,  so  you 
shall  not  do  ill  to  others,  it  may  fall  back  on  yourself  some 
day,  and  what  is  that  kind  of  talk  he  is  telling  about  her 
operation?  Is  that  why  she  had  to  wear  a  maternity  dress, 
when  she  comes  up  to  visit  us,  was  she  afraid  we  should 
see  her  shape  and  then  she  comes  up  here  before  I  even  had 
a  chance  to  invite  her,  no,  that  is  the  most  shameful  I  have 
seen,  and  I  am  absolutely  ashamed  that  she  is  Danish,  we 
have  never  in  our  lives  seen  such  an  impudent  woman  before 
in  this  country  next  time  she  comes  up  here  I  will  lock  the 
door,  as  we  do  not  like  to  be  insulted  in  our  own  house. 
Thanks  for  the  money  but  let  Andrew  alone  he  has  plenty  of 
time  he  can  get  plenty  of  sickness,  he  don't  need  to  marry 
it. 

•'Box  105. 

"(Signed)     Mrs.  C.  Rasmussen, 
"Loomis,  Cal." 

It  was  alleged  that  by  the  language  used  in  this  letter  the 
said  defendant  intended  to  charge,  and  to  be  understood  as 
charging,  that  plaintiff  was  pregnant,  and  was  wearing  a 
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maternity  dress  to  hide  and  conceal  her  shape,  in  order  that 
her  pregnant  condition  might  not  be  disclosed,  and  that  she 
was  to  have  an  unlawful  operation  performed  to  relieve  her 
of  the  child,  and  further  that  the  letter  was  so  understood 
by  the  readers  thereof.  It  was  further  alleged  that  the 
charges  so  made  in  said  letter  were  and  are  in  every  par- 
ticular false,  untrue,  defamatory,  libelous,  and  unprivileged 
and  that  they  did  expose  plaintiff  to  hatred,  contempt,  ridi- 
cule, and  obloquy,  and  that  by  reason  thereof  she  was  in- 
jured in  her  reputation  and  good  name,  and  has  also  caused 
her  grievous  mental  suffering  and  humiliation. 

The  Simonsens,  to  whom  this  letter  was  addressed,  were 
intimate  friends  of  the  plaintiff  and  had  introduced  appel- 
lant's son  Andrew  to  plaintiff.  The  plaintiff  and  Andrew 
thereafter  were  engaged  to  be  married,  but  the  engagement 
was  broken  when  plaintiff  learned  of  the  letter  above  set 
forth.  At  the  time  of  the  trial  Andrew  was  in  the  United 
States  forces  in  France. 

An  answer  was  filed  denying  the  material  allegations  of  the 
complaint  and  by  way  of  defense  sets  up  that  the  communi- 
cation was  privileged.  The  case  came  on  for  trial  before 
the  court  without  a  jury,  and  the  court  filed  its  findings  of 
fact  and  conclusions  of  law  sustaining  the  material  allega- 
tions of  the  complaint  and  gave  judgment  in  favor  of  plain- 
tiff and  against  the  defendant  Mrs.  C.  Rasmussen,  from 
which  judgment  said  defendant  has  appealed. 

Appellant  argues  that  the  judgment  should  be  reversed 
for  the  following  reasons:  (1)  That  the  allegations  of  the 
complaint  that  the  letter  was  written  '*of  and  concerning 
plaintiff"  is  not  sustained  by  the  evidence;  (2)  that  the 
plaintiff  was  not  entitled  to  damages,  as  there  is  no  presump- 
tion  of  general  damages,  since  the  words  in  the  letter  are 
not  libelous  per  se;  that  they  do  not  on  their  face  apply  to 
plaintiff  and  are  not  libelous  of  themselves,  and  (3)  that 
the  letter  was  a  privileged  communication. 

1.  The  court  found  that  by  the  use  of  the  words  and  lan- 
guage contained  in  said  letter  '*the  said  defendant  Mrs.  C. 
Rasmussen  intended  to  charge  and  assert  and  to  be  under- 
stood as  charging  and  asserting,  and  was  by  the  readers  of 
the  said  letter,  and  those  to  whom  the  contents  thereof  were 
disclosed,  in  fact  understood  as  charging  and  asserting  and 
it  did  charge  and  assert  therein  among  other  things  that  the 
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plaintiff  was  pregnant  and  with  child  and  was  wearing  a 
maternity  dress  to  hide  and  conceal  her  shape  in  order  that 
her  pregnant  condition  might  not  be  disclosed,  and  that  the 
said  plaintiff  was  to  have  an  unlawful  abortion  performed 
to  relieve  her  of  the  child."  And  the  court  further  found 
that  the  said  charges  "were  in  every  particular  false,  untrue, 
defamatory,  libelous  and  unprivileged.  ..." 

[1]  These  findings  are  fully  sustained  by  the  evidence. 
That  the  said  defendant  referred  to  the  plaintiff  in  thia 
letter  appears  from  her  own  testimony  given  at  the  trial: 
**Mr.  Welsh:  Q.  Who  were  you  referring  to,  Mrs.  Rasmus- 
sen?  A.  I  was  referring  to  that  girl.  Q.  Miss  Peterson 
here?  A.  Yes,  I  did.  Q.  That  is  the  one  you  referred  to? 
A.  Yes."  It  is  also  plain  from  the  record  that  Mr.  and 
Mrs.  Simonsen  (the  addressees  of  the  letter)  understood  the 
letter  as  referring  to  the  plaintiff.  S.  Simonsen  testified: 
**I  have  known  Helga  Peterson  since  she  came  to  this 
country.  She  came  to  our  house  quite  often.  Miss  Peterson 
and  my  wife  are  very  close  friends.  ...  I  have  no  feeling 
against  the  Rasmussens.  I  don't  like  that  letter  they  sent 
her  very  much.  I  have  a  feeling  against  them  at  the  present 
time  on  account  of  the  letter.  ...  I  did  not  make  any  effort 
to  have  Andrew  Rasmussen  become  engaged  to  Miss  Peterson 
nor  did  my  wife  that  I  know  of.  It  is  not  true  that  my 
wife  invited  her  there  when  she  came  there  in  the  first  place. 
My  wife  invited  her  to  come  to  my  place  in  North  Sacra- 
mento. Andrew  Rasmussen  was  there  at  the  time.  He  came 
first."  The  plaintiff  testified  that  when  Mrs.  Simonsen 
showed  her  the  letter  the  first  time  **she  said  some  mother-in- 
law  I  had  to  write  a  letter  like  that."  This  evidence  of  the 
plaintiff  was  received  without  objection.  The  testimony  in 
the  case  shows  that  the  Simonsens  understood  the  letter  to 
refer  to  the  plaintiff  and  plaintiff's  engagement  to  Andrew 
Rasmussen,  the  son  of  defendants. 

[2]  To  constitute  libel  a  party  need  not  be  named  in  the 
writing  if  pointed  to  by  description  or  circumstance  tending 
to  identify  him.  (Burhart  v.  North  American  Co.,  214  Pa. 
St.  39,  [63  Atl.  410] ;  Clark  v.  North  American  Co.,  203 
Pa.  St.  346,  [53  Atl.  237]  ;  Bohan  v.  Record  Publishing  Co., 
1  Cal.  App.  429,  [82  Pac.  634],) 

2.  The  appellant  takes  the  position  that  since  plaintiff's 
name  is  not  mentioned  in  the  letter  there  is  no  libel  per  se 
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and  therefore  no  presumption  of  general  damages.  Her 
position  in  this  regard  is  untenable.  The  letter,  we  think, 
is  on  its  face  libelous;  and  it  is  alleged  and  proven  that  the 
said  letter  referred  to  the  plaintiff.  [3]  Words  imputing 
to  a  woman  a  want  of  chastity  are  actionable  per  se,  {Pres- 
ton V.  Frey,  91  Cal.  107,  [27  Pac.  533] ;  Hitchcock  v.  Car- 
lithers,  82  Cal.  523,  [23  Pac.  48] ;  Kedroliva/nsky  v.  Niebaum, 
70  Cal.  216,  [11  Pac.  641] ;  McKinney  v.  Roberts,  68  Cal. 
192,  [8  Pac.  857].)  Damage  to  a  person's  reputation  is 
presumed  to  result  from  the  publication  of  a  libel  per  se. 
(Bohan  v.  Becord  Publishing  Co.,  1  Cal,  App.  429,  [82 
Pac.  634].) 

3.  There  is  nothing  in  the  record  showing,  or  tending  to 
show,  that  the  letter  was  a  privileged  communication.  The 
letter  was  not  in  response  to  any  inquiry  made  by  the 
Siraonsens.  [4]  A  privileged  communication  is  one  made 
'*  without  malice,  to  a  person  interested  therein,  by  one  who 
is  also  interested,  or  by  one  who  stands  in  such  a  relation  to 
the  person  interested  as  to  afford  a  reasonable  ground  for 
supposing  the  motive  for  the  communication  innocent,  or 
who  is  requested  by  the  person  interested  to  give  the  infor- 
mation."    (Sec.  47,  subd.  3,  Civ.  Code.) 

[5]  The  burden  of  proving  the  privilege  as  set  up  in  the 
answer  was  upon  the  defendant.  {Schomberg  v.  Walker, 
132  Cal.  224,  [64  Pac.  290];  Adam^  v.  Cameron,  27  CaL 
App.  625,  [150  Pac.  1005,  151  Pac.  286].)  The  testimony 
shows  an  absence  of  privilege  and  the  said  letter  and 
charges  were  by  the  trial  court  found  to  be  false,  malicious 
and  unprivileged. 

The  judgment  is  aflirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  21,  1920,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
by  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 
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[Civ.  No.  3377.    First  Appellate   District,   DivisSon   Two.— -May   28, 

1920.] 

KOKOA    B.    CONEAD,    Respondent,    ▼.    WILLIAM    LA' 
PLANTE,  as  Executor,  etc.,  Appellant. 

[1]  Trials— Action  on  Notes  and  for  Monet  Loanei>— CoNFucTiNa 
Evidence — Province  op  Trial  CkDURT — Finding — Appeal. — In  this 
action,  in  four  counts,  three  of  which  were  upon  promissory  notes 
and  the  fourth  for  money  loaned,  the  evidence  of  plaintiif  and 
defendant  being  conflicting,  the  trial  judge  was  required  to  deter- 
mine whether  he  should  believe  the  evidence  offered  on  behalf  of 
plaintiff  or  the  confessions  of  fraud  and  swindling  offered  to  sup- 
port the  position  of  defendant,  and  he  having  found  in  favor  of 
plaintiff,  his  conclusion  was  not  subject  to  reversal  by  the  appellate 
court. 

[2]  Id.— Date  op  Transaction  —  Erroneous  Finding -— Absence  of 
Prejudice. — In  such  action,  the  plea  of  the  statute  of  limitations 
not  having  been  made,  the  defendant  was  not  injured  by  a  finding, 
in  accordance  with  the  fourth  allegation  of  plaintiff's  complaint, 
that  a  given  sum  of  money  was  loaned  by  plaintiff  to  defendant 
on  or  about  a  specified  date,  from  which  date  the  judgment  earried 
interest,  whereas  the  testimony  of  plaintiff  was  that  the  loan  was 
made  at  an  earlier  date. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  R.  Young  for  Appellant. 

Dana  Ong,  Paul  J.  Schenck  and  Richard  Elttrelle  for  Re- 
spondent 

NOURSE,  J. — ^Defendant  appeals  from  a  judgment  ren- 
dered against  him  and  in  favor  of  plaintiflP  for  $2,750  upon  a 
complaint  containing  four  causes  of  action,  the  first  three  of 
which  were  upon  promissory  notes  and  the  fourth  for 
money  loaned  to  the  amount  of  $1,500.  The  attack  upon 
the  judgment  is  confined  to  that  portion  of  it  which  relates 
to  the  fourth  cause  of  action. 

[1]  The  facts  material  to  the  opinion  are:  In  November, 
1915,  plaintiff  delivered  to  defendant  $3,000  and  received 
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from  him  shares  of  stock  in  the  National  Film  Corporation 
of  the  par  value  of  $2,000.  As  a  part  of  the  transaction  it 
was  agreed  that  the  plaintiff  should  be  employed  as  an  actress 
or  performer  by  the  National  Film  Corporation  at  a  salary 
of  forty  dollars  per  week.  After  plaintiff's  money  had  been 
obtained  by  the  defendant  she  was  employed  for  a  period 
of  two  weeks  and  paid  the  stipulated  salary.  Thereupon 
the  corporation  ceased  to  do  business  and  permitted  its  char- 
ter to  lapse  through  its  failure  to  pay  the  state  license  tax. 
In  February,  1916,  plaintiff  called  upon  defendant  and  made 
a  demand  for  the  return  of  her  money,  and  thereupon  de- 
fendant gave  her  $250  in  cash,  the  three  notes  which  are 
the  basis  of  the  first  three  causes  of  action  herein,  amount- 
ing to  $1,250,  and,  as  the  plaintiff  alleged  and  testified, 
promised  to  give  her  $1,500  more.  The  evidence  relating  to 
the  transactions  in  November  and  February  is  conflicting. 
On  behalf  of  plaintiff  it  is  shown  that  the  original  transac- 
tion was  a  loan  of  $2,000,  evidenced  by  a  promissory  note 
and  secured  by  certificates  of  stock  of  the  National  Film  Cor- 
poration of  the  par  value  of  $2,000.  The  second  installment 
of  $1,000  it  is  claimed  was  also  loaned  to  defendant  by  plain- 
tiff, for  which  she  received  neither  note  nor  security.  On 
behalf  of  defendant  it  is  claimed  that  the  original  transac- 
tion was  a  sale  of  3,000  shares  of  the  National  Film  Corpora- 
tion at  par  for  the  sum  of  $3,000,  which  admittedly  were  of 
no  value  whatever.  Defendant  was  president  of  this  com- 
pany. 

The  weakness  of  defendant's  position  in  this  respect  is 
found  in  his  own  testimony  to  the  effect  that  the  company 
was  at  that  time  ** broke  and  everybody  knew  it,"  and  that 
the  stock  was  worthless ;  also  in  the  testimony  of  one  Miller, 
an  agent  of  defendant,  that  *'our  company  was  practically 
broke,  and  we  didn't  know  whether  we  were  going  to  get  an- 
other dollar  in  or  not ;  and  I  was  broke,  and  everybody  else 
was  broke;  so  it  was  a  very  uncertain  proposition."  Then 
the  witness  Hale,  an  employee  of  Parsons  at  the  time  of  the 
original  transaction,  testified  regarding  the  conversations  had 
in  his  presence  between  defendant  and  Miller,  as  foUow^s: 
**Mr.  Miller  said  we  had  a  sucker,  in  plain  English,  talking 
of  a  woman  who  got  money,  and  going  to  put  in  so  much 
money,  lend  so  much  money,  but  you  have  to  use  her.  I 
says,  *Has  she  ever  done  acting?'    I  was  told  no.     I  says, 
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'Good-night,'  that  is  my  favorite  expression.  Then  I  was 
explained  to  use  this  woman's  money,  we  can't  make  any — 
Q.  Who  stated  this?  A.  Mr.  Parsons.  Q.  Did  he  say  who 
the  woman  was?  A.  Miss  Kokoa,  Princess  Kokoa — Kokoa 
Baldwin.  Q.  Was  there  anything  more  stated  there  with 
reference  to  the —  A.  She  was  to  put  $3,000  in — ^she  was  to 
loan  $3,000  to  the  company,  for  which  she  was  to  receive 
some  National  stock  security.  She  was  to  receive  stock  for 
security  and  this  $3,000,  or  whatever  the  sum  was — I  can't 
swear  to  that.  Judge — that  sum,  but  it  was  in  the  thoTi- 
sands — ^we  were  to  make  two  pictures  and  get  some  money-— 
Q.  Who  said  that  ?  A.  Mr.  Parsons.  Q.  At  the  time  when  Mr. 
Miller  was  present?  A.  Well,  Mr.  Miller  was  in  and  out  of 
the  studio ;  I  can 't  exactly  say  that  he  was  out.  Mr.  Miller  was 
present  on  one  occasion  when  discussing  this  money  matter, 
he  was  to  get  his  share  out  of  it,  $500,  for  getting  the  money, 
and  I  got  $150  out  of  it,  two  weeks'  work.  The  Court: 
Who  said  Mr.  Miller  was  to  get  $500  out  of  it?  A.  Parsons 
told  me  that  this  money  Mr.  Miller  was  to  procure  and  from 
this  money  he  gets  a  commission  of  $500,  which  only  would 
leave  us  $2,500  to  make  the  pictures.  .  .  .  Q.  Have  you  stated 
all  that  was  said  about  lending  the  money  ?  A.  Well,  lending 
of  the  money — I  don't  know  who  it  was  made  to  directly,  but 
Mr.  Parsons  was  to  give  security  of  National  stock  for  the 
loan  of  the  money.  I  remember  he  said  that,  laughing,  he 
says,  *I  gave  her  some  security.  National  Film  Corporation 
stock.'  " 

In  addition  to  this  it  is  admitted  that  defendant,  who  was 
practically  the  sole  owner  of  the  stock  of  the  corporation, 
had  failed  to  pay  the  state  license  tax,  so  that  the  corpora- 
tion forfeited  its  right  to  do  business  at  about  the  time  this 
transaction  was  had.  On  this  evidence  the  trial  court  was 
required  to  determine  whether  it  should  believe  the  evi- 
dence offered  on  behalf  of  the  plaintiff  or  the  confessions  of 
fraud  and  swindling  offered  to  support  the  position  of  the 
defendant.  Conflict  in  the  evidence  is  clear,  and  even  if 
this  court  could  substitute  its  conclusion  for  that  of  the  trial 
court,  it  would  not  be  disposed  to  do  so  in  view  of  the  char- 
acter of  the  evidence  offered  by  defendant. 

The  evidence  relating  to  the  transaction  occurring  on 
February  15,  1916,  is  confined  solely  to  the  conflicting  tes- 
timony of  plaintiff  and  defendant,  they  being  the  only  per- 
sons present  at  any  time  while  the  transactions  were  had. 
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The  plaintiff  testified  that  she  returned  to  defendant  his 
promissory  note  and  the  stock  which  she  asserted  had  been 
delivered  to  her  as  security,  and  that  in  return  therefor  de- 
fendant paid  her  $250  in  cash,  gave  her  three  notes  amount- 
ing to  $1,250,  and  promised  to  pay  her  $1,500  more  at  a 
future  date.  Defendant  testified  that  plaintiff  appealed  to 
him  in  a  destitute  condition,  requesting  him  to  buy  back  the 
stock  which  he  claimed  to  have  sold  to  her  in  the  preceding 
November,  and  he  gave  her  $250  therefor,  though  he  knew 
at  the  time  that  the  stock  was  worthless ;  that  the  three  notes 
were  given  with  the  understanding  that  they  would  be  pay- 
able only  in  the  event  that  defendant  was  able  to  sell  one 
of  the  pictures  in  which  plaintiff  had  participated,  and  that 
no  promise  of  any  nature  was  given  regarding  the  payment 
of  $1,500,  nor  any  other  sum  than  that  evidenced  by  the 
three  notes. 

It  is  argued  that  plaintiff's  story  is  incredible  because, 
having  taken  written  promises  to  pay  $1,250,  it  is  highly 
improbable  that  she  would  have  accepted  a  verbal  promise 
to  pay  $1,500  with  no  written  evidence  thereof.  But  de- 
fotdant's  story  regarding  this  transaction  is  just  as  incredi- 
bh.  The  trial  court  had  both  witnesses  before  it;  it  had 
r(j^ected  defendant's  testimony  regarding  the  transaction  of 
November,  1915,  and  was  in  a  position  to  determine  whether 
plaintiff's  story  of  the  February  transaction  should  be  be- 
lieved. The  finding  of  the  court  upon  this  issue  cannot  be 
disturbed. 

[2]  It  is  argued  by  appellant  that  the  evidence  does  not 
support  the  finding  that  the  sum  of  $1,500  was  loaned  on  or 
about  the  fifteenth  day  of  February,  1916,  as  alleged  in  the 
fourth  cause  of  action.  In  this  connection  it  is  said  that, 
accepting  plaintiff's  story  of  the  entire  transaction,  this  loan 
was  made  in  November,  1915,  and  not  at  the  time  alleged  in 
the  complaint.  The  judgment  carries  interest  from  the 
fifteenth  day  of  February,  1916,  and  defendant  is  not 
harmed  by  the  finding  that  the  loan  was  not  in  fact  made 
at  an  earlier  date.  This  is  especially  true  in  a  case  where,  as 
here,  the  plea  of  the  statute  of  limitations  is  not  made. 
Thus,  if  the  finding  was  erroneous,  it  was  harmless  error 
which  would  not  suppoii;  a  reversal. 

For  the  reasons  given  the  judgment  is  aflSrmed, 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[Civ.  No.   3376.    First  Appellate  District,  Division  Two.— May   22, 

1920.] 

QEORQB  P.  GUT,  Respondent,  v.  HABRT  B.  LEECH 
et  al.,  Defendants;  SARAH  L.  BOND,  Appellant 

[1]  Liens  —  Priobitt  or  —  Acoeptancx  or  Trust  Dbd  Subject  to 
Mortgage  in  Payment  roR  Material— Beuanci  upon  by  Mqbv- 
QAOEE — ^BiGHT  TO  CLAIM  Mechanio's  Lun — EsTOFFEU — ^Where  a 
materialman  agrees  to  accept  a  trust  deed,  snbjeet  to  a  mortgage 
for  a  specified  amount,  in  payment  for  material  famished  for  use 
in  the  building  of  a  house,  and  so  advises  the  mortgagee,  and 
such  mortgagee  advances  the  specified  amount  of  money  for  the 
purpose  of  building  such  house,  and  such  trust  deed,  subject  to 
such  prior  mortgage,  is  executed  and  delivered  to  him,  he  wiU  be 
estopped  to  set  up  as  against  the  mortgagee  that  he  did  not  accept 
the  trust  deed  in  payment  for  his  material  and  in  lieu  of  any  Uea 
which  the  law  allowed  therefor,  notwithstanding  the  mortgagor  sub- 
sequently became  involved  in  financial  dilBealtieB  and  did  not  cooi^ 
plete  the  house. 

[2]  Id. — Estoppel — Pleading. — While  the  general  rule  requires  an  «^ 
toppel  to  be  pleaded,  there  is  an  exception  to  this  rule  where  the 
party  is  without  knowledge  'hat  his  elatm  must  ultimatelj  rest 
upon  an  estoppeL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Dana  R.  Weller,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haas  &  Dunnigan  for  Appellant 

Q,  C.  De  Qarmo  for  Respondent 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  that  portion  of  a  judgment  which  decrees  that  the 
mechanic's  lien  of  plaintiff  is  superior  to  the  first  mortgage 
held  by  defendant  and  appellant  upon  certain  real  property 
in  the  county  of  Los  Angeles.  There  were  three  actions 
involving  the  same  issues,  which  were  consolidated  by  the 
trial  court  and  tried  at  the  same  time.  In  one  of  the  actions 
the  plaintiff  Haslwanter  sought  to  foreclose  a  mechanic's 
lien,  and  Sarah  L.  Bond,  the  appellant  here,  was  made  one 
of  the  defendants,  as  she  held  a  first  mortgage  upon  the 
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property.  This  lien  was  decreed  to  be  superior  to  the  mort- 
gage, and  appellant  does  not  object  to  this  portion  of  the 
judgment,  but  states  in  her  brief  that  the  same  has  been 
paid. 

In  the  second  suit,  Qeorge  P.  Guy  sought  to  enforce  a 
mechanic's  lien  against  the  property  and  to  have  it  declared 
superior  to  the  mortgage.  This  was  resisted  by  the  mort- 
gagee Bond.  Before  a  determination  was  had  of  the  ques- 
tions raised  in  these  suits,  the  mortgage  became  due  by  rea- 
son of  default  in  some  of  its  terms,  and  the  mortgagee  Bond 
sought  to  foreclose  the  same  in  yet  another  suit,  in  which 
said  lien  claimants  were  joined  as  defendants.  It  was  stipu- 
lated that  the  complaints  in  the  mechanic's  lien  foreclosures 
should  be  considered  the  answers  and  cross-complaints  of 
said  claimants  in  the  mortgage  foreclosure  suit  of  Sarah  L. 
Bond.  The  actions  were  consolidated,  and  the  one  issue  pre- 
sented in  them  all  was,  whether  or  not  the  mechanic's  lien  of 
the  respondent  was  superior  to  the  mortgage.  The  court 
found  that  it  was,  and  from  such  determination  the  appel- 
lant  prosecutes  this  appeal. 

[1]  The  facts  with  relation  to  this  question  are:  Harry 
R.  Leech  was  a  builder  and  he  borrowed  from  Sarah  L.  Bond 
$3,000  for  the  purpose  of  building  a  house.  For  this  amount 
he  gave  her  his  note,  whidi  was  secured  by  a  mortgage  upon 
the  house,  then  partially  constructed.  This  mortgage  was 
dated  May  9,  and  recorded  May  19,  1917,  Leech  had  previ- 
ously built  houses,  which  were  financed  by  building  loans, 
and  had  purchased  the  lumber  therefor  from  the  respondent. 
In  borrowing  the  money  to  carry  on  the  work  he  had  given 
first  mortgages,  and  the  respondent  had  furnished  the  lum- 
ber and  had  taken  deeds  of  trust  subject  to  the  first  mort- 
gages upon  the  property  upon  which  the  work  was  being 
done.  In  this  instance.  Leech  and  Guy — it  is  admitted  by 
both  of  them — undertook  to  make  the  same  arrangement,  and 
Guy  agreed  to  furnish  the  lumber  and  to  take  a  deed  of  trust 
in  payment  therefor,  subject  to  the  first  mortgage.  He  did 
furnish  the  lumber  in  accordance  with  this  understanding 
and  it  was  used  in  the  construction  of  the  house.  This  con- 
struction work  was  well  under  way  when  Leech  applied  to 
Mrs.  Bond's  agent,  Patterson,  for  the  loan  of  $3,000.  Mr. 
Patterson  testified  that  he  called  up  Mr.  Guy  on  the  tele- 
phone when  Leech  applied  for  the  loan;  that  he  told  him 
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that  he  considered  the  loan  of  $3,000  *' pretty  heavy,  but 
Mr.  Leech  tells  me  that  you  are  taking  a  trust  deed  for  your 
lumber  and  material  which  would  help  the  loan."  Patter- 
son then  told  Guy  that  one  of  his  clients  was  already 
*' mixed  up"  in  some  litigation  over  a  loan  and  he  did  not 
wish  this  to  happen  again,  and  he  asked  him  expressly 
whether  he  was  taking  a  trust  deed  for  the  lumber  and 
material  subject  to  the  first  mortgage,  and  Guy  said  **ye8." 
The  respondent  Guy,  in  his  own  testimony,  states  that  be 
has  heard  the  testimony  of  Mr.  Patterson  and  that  Mr.  Pat- 
terson correctly  testified  as  to  the  conversations  and  transac- 
tions between  them.  After  these  representations  Mrs.  Bond 
made  the  loan  on  May  19,  1917.  In  June,  1917,  Leech  ex- 
ecuted  a  trust  deed  to  Guy  for  $747,  the  amount  of  the 
lumber  bill.  He  executed  his  note  for  said  amount  and  sent 
it  to  Guy  directly,  and  sent  the  trust  deed  securing  the  note 
to  be  recorded.  It  was  duly  recorded  on  June  4,  1917,  and, 
under  the  instructions  from  Leech,  was  sent  by  the  recorder 
to  Guy.  Aj  parently,  so  far,  everything  was  satisfactory  to 
all  parties,  and  the  transactions  were  in  accordance  with 
the  understanding  of  all  persons  concerned.  It  is  because 
of  subsequent  events,  occurring  after  this  trust  deed  went 
into  effect,  that  Guy  seeks  to  escape  the  effect  of  his  action 
in  agreeing  to  accept  the  trust  deed  in  payment. 

Within  a  month  Leech  became  involved  in  financial  diffi- 
culties and  did  not  complete  the  house.  It  appears  from  the 
record  that  the  plumbing  and  a  portion  of  the  painting,  and 
other  minor  matters,  were  left  uncompleted,  and  that  it 
would  cost  about  $200  to  finish  the  house.  Leech  ceased 
work  upon  the  house,  and  the  cement  contractor,  Halswanter, 
who  had  not  been  paid,  filed  his  notice  of  lien  for  $230, 
which  lien  was  adjudged  in  these  consolidated  actions  to  be 
superior  to  the  mortgage,  and  is  not  disputed  by  the  appel- 
lant. 

In  October,  1917,  Leech  being  in  default  in  the  payment 
of  interest  upon  the  first  mortgage,  Mr.  Patterson,  the  rep- 
resentative of  the  mortgagee,  telephoned  to  Guy,  who  had 
the  trust  deed,  and  Guy  said  that  he  would  pay  the  interest 
as  soon  as  he  could  get  a  deed  from  Mr.  Leech  conveying 
the  property  to  him.  He  later  paid  the  interest  and  said 
he  had  received  a  deed  from  Leech.  Guy  had  called  upon 
Tieech  in  October  and  had  asked  what  was  to  be  done  about 
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completing  the  house,  and  Leech  had  told  him  that  he  was 
trying  very  hard  to  dispose  of  the  house,  and  Guy  had  sug- 
gested that  Leech  deed  the  property  to  him  to  avoid  the  ex- 
pense and  trouble  of  a  foreclosure  of  his  deed  of  trust. 
Leech  asked  for  more  time,  which  was  granted,  and  later, 
upon  another  request  from  Guy,  he  executed  a  quitclaim  deed 
to  Guy. 

In  November,  1917,  Guy  filed  his  notice  of  lien  and  re- 
turned to  Leech  the  trust  deed  and  note  and  the  quitclaim 
deed.  He  made  no  reconveyance  of  the  property,  but  merely 
returned  to  Leech  the  evidences  of  the  transfer  of  interest 
to  himself.  So  far  as  the  record  shows,  the  trust  deed  is 
still  on  record  unreleased  and  affects  the  title  to  this  prop- 
erty. Guy  now  seeks  to  enforce  his  mechanic's  lien.  He 
takes  the  position  that  he  accepted  the  trust  deed  in  payment 
for  his  lumber  upon  the  understanding  that  it  was  to  be 
subject  only  to  the  first  mortgage,  and  upon  the  understand- 
ing that  the  house  would  be  completed  by  Leech,  and  that 
as  an  intervening  lien  has  accrued  and  the  house  is  not  com- 
pleted, he  does  not  wish  to  rely  on  his  trust  deed,  but  wishes 
to  enforce  his  mechanic's  lien.  His  explanation  of  his  re- 
turn of  the  quitclaim  deed  to  the  property,  given  to  him  in 
October  by  Guy,  is  that  it  was  not  a  grant  deed  and  was  not 
signed  by  the  wife  of  Leech,  and  that,  therefore,  it  was  not 
a  deed  satisfactory  to  him,  and  he  had  consequently  returned 
the  instrument  to  Leech. 

We  may  eliminate  the  question  of  the  sufficiency  of  the 
second  deed  and  of  Guy's  acceptance  thereof;  for  it  appears 
to  us  that  the  facts  regarding  the  trust  deed  are  decisive  of 
this  case.  Respondent  agreed,  as  appears  by  his  own  testi- 
mony, to  accept  the  trust  deed  in  payment  of  his  debt,  which 
trust  deed  was  to  be  inferior  to  the  building  money  mortgage 
given  to  Mrs.  Bond.  He  represented  to  Mrs.  Bond  that  this 
would  be  done  after  he  had  been  told  that  she  would  con- 
sider the  loan  a  heavy  one  unless  he  agreed  to  do  this.  In 
other  words,  he,  by  his  representations,  caused  her  to  believe 
in  the  security  of  the  loan  and  to  advance  the  money.  The 
advancement  of  this  money  by  her  for  the  building  was  an 
advantage  of  him,  as  he  was  selling  the  lumber,  and  had 
sold  lumber  under  such  conditions  to  Leech  for  several  other 
houses.  He  acted  in  accordance  with  his  representations 
and  took  the  trust  deed.     His  later  disappointment  in  re- 
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gard  to  the  action  of  Leech  in  not  paying  the  cement  bill 
and  in  not  completing  the  house  cannot  affect  the  rights  of 
Mrs.  Bond.  This  is  a  matter  between  Guy  and  Leech.  The 
arguments  of  respondent  that  Leech  has  not  fulfilled  his  part 
of  the  contract  and,  therefore,  Guy  is  not  bound  thereby, 
would  be  pertinent  if  the  contest  was  between  Guy  and 
Leech.  The  value  of  Mrs.  Bond's  security  is  impaired  be- 
cause Leech  has  not  completed  the  building,  and,  for  the 
same  reason,  the  value  of  Guy*s  security  is  impaired.  Leech 
has  not  fulfilled  his  duty  toward  either  of  them.  Each  took 
this  chance  with  reference  to  Leech.  There  appears  to  be 
no  reason  why  Guy  should  shift  his  share  of  this  burden 
upon  the  shoulders  of  Mrs.  Bond  in  addition  to  her  own 
share  of  the  burden. 

The  question  of  law  involved  here  is  carefully  discussed, 
both  upon  principle  and  authority,  in  the  cases  cited  to  us 
by  the  appellant,  most  of  which  are  reviewed  by  our  own 
supreme  court  in  the  case  of  Martin  v.  Becker,  169  Cal.  301, 
at  page  309  et  seq.,  [Ann.  Cas.  1916D,  171,  146  Pac.  665], 
It  is  said  in  the  case  of  Martin  v.  Becker,  supra,  in  enumer- 
ating the  different  classes  of  cases  in  which  the  taking  of  new 
or  additional  security  operates  to  destroy  an  existing  lien — 
that  where  it  would  be  fraud  upon  other  claimants  to  per- 
mit the  earlier  lien  to  be  held  valid,  equity  interposes  and 
declares  it  to  have  been  waived  or  lost  by  the  taking  of  the 
later  security,  or  what  is,  in  effect,  the  same,  erects  a  bar  to 
its  enforcement. 

The  respondent  is  estopped  to  set  up  as  against  this  appel- 
lant that  he  did  not  accept  the  trust  deed  in  payment  for 
his  material  and  in  lieu  of  any  lien  which  the  law  allowed 
to  him  therefor.  [2]  Respondent  seeks  to  avoid  the  force 
of  the  facts  constituting  the  estoppel  by  reason  of  the  fact 
that  the  estoppel  was  not  pleaded.  While  it  is  true  that  the 
general  rule  requires  an  estoppel  to  be  pleaded,  yet  it  has 
been  held  that  there  is  an  exception  to  this  rule  where  the 
party  is  ^vithout  knowledge  that  his  claim  must  ultimately 
rest  upon  an  estoppel.  {Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417,  [49  Pac.  559].)  In  the  present  case,  the 
appellant  did  not  rely  upon  an  estoppel  as  the  foundation 
of  her  claim.  She  believed  and  alleged  that  Guy  had  ac- 
cepted the  tmst  deed  in  paymont  of  his  debt.  The  evidence 
upon  the  trial  disclosed  the  fact  that  Giiy  was  denying  his 
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acceptance  of  this  trust  deed.  In  rebutting  this  contention^ 
facts  were  introduced  in  evidence  which  would  constitute  an 
estoppel.  Under  such  circumstances  appellant  was  entitled 
to  take  advantage  of  these  facts,  although  they  had  not  been 
pleaded.  It  is  said  in  Blood  v.  La  Serena  L.  d  W.  Co.,  113 
Cal.  221,  [41  Pac.  1017,  45  Pac.  252],  that  an  estoppel  in 
pais  may  be  shown  by  way  of  equitable  rebuttal,  and  that 
it  is  only  when  the  plaintiff  must  rely  upon  an  estoppel  in 
pais  in  order  to  maintain  hi.s  action  at  all  against  the  de- 
fendant that  it  must  be  pleaded.  In  the  present  case  it  is 
admitted  that  Guy  agreed  to  take  the  trust  deed  in  payment; 
the  trust  deed  to  him  was  put  upon  record ;  he  had  told  Mrs. 
Bond's  agent  that  he  would  accept  it  subject  to  the  first 
mortgage,  and  she  alleged  that  he  had  so  accepted  it  in  pay- 
ment. It  was  only  when  he  sought  to  evade  these  facts  that 
the  estoppel  needed  to  be  invoked  as  an  equitable  rebuttal. 
There  are,  however,  no  findings  upon  which  we  could  order 
a  judgment  to  be  entered  decreeing  the  priority  of  appellant's 
mortgage  lien.  We  have  no  power  to  make  findings  for  the 
trial  court.  (Blood  v.  La  Serena  L,  d  W.  Co.,  supra,) 
Therefore,  the  judgment,  in  so  far  as  it  relates  to  the  lien  of 
the  respondent  Guy,  and  in  so  far  as  it  decrees  that  lien  to 
be  superior  to  the  mortgage  of  the  appellant,  is  reversed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Len- 
non,  J.,  who  were  absent. 


Digitized  by  LjOOQiC 


no  UuTCHisox  V.  Holland.         [47  Cal.  App. 


[Civ.    No.   2980.     Second   Appellate   District,   Division   One.— May   24, 

1920.] 

C.  S.  HUTCHISON,  Respondent,  v.  JOHN  P.  HOLLAND, 

Appellant. 

[1]  Promissoby  Notes  —  Action  to  Becovbr  Balangs  feom  Undis- 
closed Principal — Unsupported  Finding. — In  this  action  to  re- 
cover a  balance  due  on  two  promissory  notes,  the  trial  court  waa 
not  justified  in  finding  from  the  evidence  presented  that  the  de- 
fendant against  wh(Tm  judgment  was  rendered,  but  who  did  not 
sign  the  notes,  was  the  undisclosed  principal  of  his  codefendant, 
who  signed  the  note,  but  whom  the  court  relieved  from  liability. 

[2]  EviDENCB— Bight  of  Trial  Court  to  Disregard.— Where  the  testi- 
mony of  a  defendant  stands  uncontradicted,  and  his  statements  do 
not  bear  the  imprint  of  inherent  improbability,  the  trial  court  is 
not  authorized  to  disregard  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Wm.  D.  Dehy,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Whittemore  and  Floyd  L.  Anderson  for  Appellant. 

Ben  P.  Gray  and  Geo.  S.  Hupp  for  Respondent. 

JAMES,  J. — Defendant  Holland  appeals  from  a  judgment 
entered  against  him.  The  action  was  brought  to  recover 
a  balance  due  on  two  promissory  notes.  The  notes  were 
executed  by  defendant  Marie  C.  Heath,  and  certain  real 
property  was  made  security  for  the  payment  thereof,  against 
which  a  trust  deed  was  executed.  Appellant  did  not  join 
in  the  making  of  the  promissory  notes  or  the  deed;  in  fact, 
his  name  did  not  appear  in  the  instruments  referred  to  at 
all.  The  notes,  as  before  mentioned,  were  two  in  number; 
one  was  made  payable  to  Elizabeth  E.  Curtis  and  the  second 
to  Helen  C.  Brennan.  The  two  last-named  persons  indorsed 
the  same  and  they  were  transferred  to  Nina  A.  Hutchison, 
who  paid  therefor  $1,750.  At  the  time  the  trust  deed  and 
notes  were  executed  there  was  a  first  mortgage  lien  against 
the  property,  amounting  to  $3,000;  hence  the  trust  deed 
became  second  in  order  of  security.     Default  waa  made  in 
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the  payment  of  the  notes,  and  upon  sale  of  the  property 
under  the  trust  deed  being  had,  a  small  part  only  of  the 
principal  debt  evidenced  by  the  notes  was  realized.  Nina  A. 
Hutchison  transferred  her  interest  to  the  plaintiff  here  and 
this  suit  was  brought  to  collect  the  deficiency.  It  was  al- 
leged in  the  complaint,  and  the  court  found  the  facts  ac- 
cordingly, that  Holland  was  the  undisclosed  principal  of 
Marie  C.  Heath.  While  rendering  judgment  as^ainst  Hol- 
land, the  court  found  in  favor  of  Marie  C.  Heath  and  de- 
termined that  she  was  not  liable  for  any  part  of  the  money 
claimed.  It  is  the  contention  of  appellant  that  where  a 
promissory  note  is  executed  unqualifiedly  it  cannot  be  as- 
serted that  there  exists  any  undisclosed  principal  against 
whom  recovery  may  be  had.  Respondent  has  cited  ample 
authority  to  show  that  appellant  is  correct  only  in  his  state- 
ment of  the  law  where  the  notes  considered  are  negotiable; 
that  where  the  notes  are  not  negotiable,  an  undisclosed  prin- 
cipal may  be  held.  [1]  Admitting  that  the  notes  here  ex- 
hibited are  of  the  character  which  permits  recovery  against 
an  undisclosed  principal,  it  is  the  contention  of  appellant 
that  under  the  evidence  the  court  was  not  justified  in  finding 
that  Holland  held  any  relation  of  principal  such  as  to  make 
him  liable  to  the  plaintiff  therefor.  As  the  evidence  dis- 
closes, Holland  presented  the  trust  deed  and  notes  to  the 
plaintiff,  who  was  Nina  A.  Hutchison's  agent,  and  recom- 
mended their  purchase  as  a  good  investment;  he  stated  to 
plaintiff  that  Marie  C.  Heath  was  the  owner  of  the  prop- 
erty ;  he  also  informed  plaintiff  of  the  existence  of  the  $3,000 
first  mortgage  lien;  plaintiff  and  Nina  A.  Hutchison  visited 
the  property  for  the  purpose  of  investigating  the  character 
of  the  security  offered;  after  examining  the  property  plain- 
tiff closed  the  deal  on  behalf  of  his  principal  and  paid  to 
Holland  $1,750,  and  received  the  promissory  notes  of  Marie 
C.  Heath,  which  were  indorsed  with  the  names  of  the  payees. 
Throughout  the  transaction  up  to  this  point  it  was  not 
claimed  by  the  plaintiff  or  his  principal  that  Holland  pre- 
tended to  have  any  interest  in  the  property  or  the  notes. 
Plaintiff  further  testified  that  when  interest  installments 
became  due  and  were  unpaid,  he  demanded  payment  of 
Marie  C.  Heath  and  she  referred  him  to  Holland,  and  Hol- 
land in  turn  referred  him  back  to  ^lario  C.  Heath,  stating 
that  she  would  take  chvq  of  it.    Holland  tostified  that  he  had 
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no  interest  in  the  transaction  other  than  that  he  received 
a  commission.  He  stated  that  it  was  a  fact  that  Marie  C. 
Heath  held  the  title  to  the  property  only  for  Curtis  and 
Brennan,  who  were  ** eastern"  ladies,  and  that  he  (Holland) 
was  the  agent  of  Curtis  and  Brennan ;  that  upon  sale  of  the 
promissory  notes  secured  by  the  trust  deed  to  Nina  A. 
Hutchison,  he  (Holland)  had,  after  deducting  his  commis- 
sion, remitted  the  remainder  of  the  money  to  Curtis  and 
Brennan.  [2]  The  testimony  of  Holland  stands  uncontra- 
dicted. It  may  have  been  that  the  court  disbelieved  hLs  state- 
ments, but,  as  the  record  discloses  them,  the  statements 
do  not  bear  the  imprint  of  inherent  improbability;  hence 
we  must  conclude  that  they  amounted  to  substantial  evi- 
dence and  that  the  court  was  not  authorized  to  disregard 
them.  Accepting  Holland's  testimony  at  its  face  value,  it 
did  not  establish  that  he  occupied  the  position  of  an  un- 
disclosed principal  toward  Nina  A.  Hutchison,  or  this  plain- 
tiff. That  Marie  C.  Heath  is  liable  upon  the  note  obliga- 
tion, there  can  be  no  possible  question.  She  made  the 
notes,  executed  the  trust  deed,  was  in  fact  the  record  owner 
of  the  real  property  concerned,  and  was  accepted  by  the 
Hutchisons  in  that  relation.  We  are  at  a  loss  to  understand 
why  the  court  by  its  judgment  relieved  the  maker  of  the 
notes  from  the  duty  to  respond  to  the  claim  of  the  plaintiff. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  22,  1920,  a  majority  of  the 
Justices  not  having  assented  to  the  granting  thereof. 
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[Civ.   No.   3326.     Piret   Appellate   District,   DiviBion    One.— May   24, 

1920.] 

N.  BAR  DUE,  Respondent,  v.  SARAH   COX,  Appellant. 

[1]  Appeal — Presentation  op  Points  —  Insufpicienoy  of  Briefs. — 
The  appellate  court  is  not  called  upon  to  consider  objections  to 
the  judgment  and  action  of  the  trial  court  which  are  merely  stated 
without  citation  of  authority,  or  any  argument  beyond  the  bare 
statement  of  the  point. 

[2]  Nuisances — Malicious  Erection  and  Maintenance  of  Fence — 
Evidence — Finding. — In  this  action,  brought  by  the  plaintiff  under 
the  provisions  of  the  act  of  the  legislature  of  May  28,  1913 
(Stats.  1913,  p.  342),  to  have  a  certain  fence,  wholly  erected  and 
maintained  upon  the  premises  of  the  defendant,  declared  a  private 
nuisance,  and  removed  forthwith,  or  reduced  to  a  height  not  ex- 
eeeding  ten  feet,  the  trial  court  properly  eoncluded  from  the  evi- 
dence introduced,  and  particularly  from  the  circunistaiices  sur- 
rounding the  erection  of  the  fence,  that  it  unnecessarily  exceeded 
ten  feet  in  height,  and  was  maliciously  erected,  and  so  maintained, 
for  the  purpose  of  annoying  the  plaintiff  and  his  tenants. 

[S]  Id. — Constitutionality  of  Act  of  Legislature. — The  act  of  the 
legislature  of  May  28,  1913  (Stats.  1913,  p.  342),  which  provides 
that  any  fence  or  other  structure  in  the  nature  of  a  fence,  un- 
necessarily exceeding  ten  feet  in  height,  maliciously  erected  or 
maintained  for  the  purpose  of  annoying  the  owner  or  occupants 
of  adjoining  property,  shall  be  deemed  a  private  nuisance,  for  the 
abatement  of  which  such  owner  or  occupant  may  enforce  the 
remedies  prescribed  in  the  section  of  the  Civil  Code,  is  not  un- 
constitutional. 

APPEAL  from  a  jud^rment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Arthur  E.  Nathanson  for  Appellant 

J.  H.  Morris  for  Respondent. 

2.  Liability  for  malicious  erection  of  fences,  generally,  notes,  40 
L.  B.  A.  177;  25  L.  B  A.  (K.  S.)  831;  52  L.  B.  A.  (N.  8.)   736. 

Bight  of  adjoining  ownor  to  onjoin  fence  of  unusual  height,  notes, 
9  Ann.  Cas.  734;  Ann.  Cas.  1915A,  718. 
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WASTE,  P.  J.— The  plaintiff  brought  this  action  to  have 
a  certain  fence,  wholly  erected  and  maintained  upon  the 
premises  of  the  defendant,  declared  a  private  nuisance  and 
removed  forthwith,  or  reduced  to  a  heipjht  not  exceeding  ten 
feet.  He  also  prayed  that  the  defendant  be  enjoined  and 
lestrained  from  preventing  or  interfering  with  plaintiff, 
should  plaintiff  undertake  to  abate  and  remove  the  fence,  or 
go  upon  the  property  of  the  defendant  for  that  purpose. 
The  action  was  predicated  upon  the  alleged  ground  that  said 
fence  was  maliciously  erected  and  maintained  to  annoy 
plaintiff,  and  any  of  his  tenants  who  might  occupy  his 
flats,  and  upon  the  theory  that  the  fence  excluded  the  light 
and  air  of  plaintiff's  tenants,  to  the  annoyance  and  preju- 
dice of  plaintiff,  and  to  the  damage  of  plaintiff's  property. 
At  the  conclusion  of  plaintiff's  testimony,  defendant  moved 
for  a  nonsuit,  which  was  denied.  Defendant  then  intro- 
duced considerable  testimony.  On  submission  of  the  case 
judgment  was  rendered  for  the  plaintiff  and  the  defendant 
appeals. 

The  action  is  brought  by  the  plaintiff  under  the  provisions 
of  the  act  of  the  legislature  of  May  28,  1913  (Stats.  1913, 
p.  342),  which  provides  that  any  fence  or  other  structure 
in  the  nature  of  a  fence,  unnecessarily  exceeding  ten  feet  in 
height,  maliciously  erected  or  maintained  for  the  purpose 
of  annoying  the  owner  or  occupants  of  adjoining  property, 
shall  be  deemed  a  private  nuisance,  for  the  abatement  of 
which  such  owner  or  occupant  may  enforce  the  remedies 
prescribed  in  the  sections  of  the  Civil  Code. 

[1]  Appellant  in  his  opening  brief  specifies  some  eleven 
points  as  ** questions  involved  in  this  action.*'  He  presents, 
however,  but  two  with  that  particularity  which  invites  our 
consideration.  The  remaining  objections  to  the  judgment 
and  action  of  the  trial  court  are  merely  stated  without  cita- 
tion of  authority,  or  any  argument  beyond  the  bare  state- 
ment of  the  point.  As  an  example  we  cite  appellant's  sixth 
point:  ** Errors  of  law  in  denying  defendant's  motion  for  a 
nonsuit."  In  his  brief,  under  the  title  ** Motion  for  Non- 
suit," he  merely  quotes  verbatim  the  reporter's  transcript 
of  the  motion  made  in  the  court  below  and  the  court's  rul- 
ing, without  a  single  comment.  At  another  point  in  the 
brief  appellant  inserts  the  heading  **  Insufficiency  of  the 
evidence  to  sustain  the  findings  of  fact,  conclusions  of  law 
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and  the  judgment,**  followed  by  some  seventy^seven  pages 
of  extracts  from  reporter's  transcript,  without  argument, 
comment,  or  suggestion  as  to  why  this  testimony  is  insuffi- 
cient. In  his  closing  brief  appellant  merely  asserts  that  there 
is  *'no  substantial  conflict"  in  the  testimony.  We  are  not 
called  upon  to  consider  points  so  stated.  {Oray  v.  Walker, 
157  Cal.  381,  386,  [108  Pac.  278];  Dore  v.  Southern  Pac. 
Co.,  163  Cal.  182,  [124  Pac.  817].) 

In  view  of  the  importance  of  the  legal  questions  involved, 
however,  we  have  examined  the  contention  that  the  act  of 
the  legislature,  under  which  the  suit  was  brought,  is  uncon- 
stitutional, and  have  read  much  of  the  evidence  in  the 
transcript,  to  determine  for  ourselves  its  sufficiency  to  sus- 
tain the  finding  of  the  court,  that  the  fence  in  question 
unnecessarily  exceeds  ten  feet  in  height,  and  was  maliciously 
erected,  and  is  so  maintained,  for  the  purpose  of  annoying 
the  plaintiff  and  his  tenants. 

[2]  The  plaintiff  and  the  defendant  are  adjoining  prop- 
erty owners.  Some  years  prior  to  the  commencement  of  the 
suit  the  plaintiff  moved  an  old  dwelling  to  the  rear  of  his 
lot,  so  that  it  practically  abuts  on  defendant's  property. 
The  latter  thereafter  erected,  wholly  within  the  line  of  her 
own  property,  the  fence  in  question,  but  so  close  to  the 
rear  of  plaintiff's  structure  that  it  effectively  shut  off  the 
view  from  the  lower  windows  of  plaintiff's  house  and  ob- 
structs the  light  and  air  thereof.  Defendant  has  grown 
vines  over  this  tight  board  fence,  which  she  waters  at  times, 
and  the  testimony  is  that  the  water  is  thrown  through  the 
cracks  of  the  fence  and  wets  the  interior  of  the  lower  flat 
of  plaintiff's  premises.  Defendant  has  constantly  prevented 
workmen  engaged  in  repairing  plaintiff's  premises  from  in 
any  way  going  upon  her  lot  and  has  exhibited  an  embittered 
feeling  and  a  defiant  attitude  toward  the  plaintiff  and  his 
tenants.  From  photographs  and  the  evidence  of  witnesses  it 
is  apparent  that  the  fence  effectually  boards  up  the  lower 
windows  of  plaintiff's  lower  flat.  There  does  not  seem  to  be 
any  necessity  for  it  being  maintained  at  a  height  in  excess 
of  ten  feet.  This  is  evidenced  by  the  fact  that  the  fence 
on  the  property  line  of  defendant  adjoining  another  owner 
is  of  a  different  character  and  not  so  high.  The  fact  of  its 
peculiar  constnioti(  n,  the  way  it  is  maintained  in  front  of 
plaintiff's  property,  the  attitude  of  defendant  as  testified  to 
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by  various  witnesses,  and  the  whole  circumstances  surround- 
ing its  erection  and  maintenance,  plainly  indicate  a  malice 
on  the  part  of  defendant  toward  the  plaintiff .  This,  we 
think,  was  the  only  logical  conclusion  to  be  drawn  from  the 
evidence,  and  was  the  ultimate  fact  for  the  trial  court  to 
determine,  in  the  light  of  these  circumstances. 

[8]  In  support  of  her  contention  that  the  act  is  uncon- 
stitutional, defendant  relies  upon  two  decisions  of  the  su- 
preme court  of  California,  construing  the  act  of  the  legisla- 
ture of  March  9,  1885,  **  regulating  the  height  of  division 
fences  and  partition  walls  in  cities  and  towns."  This  act  is 
set  out  in  full  in  the  case  of  Western  Oranite  &  Marble 
Co,  V.  Knickerbocker,  103  Cal.  Ill,  114,  [37  Pac.  192]. 
The  gist  of  that  decision  is  that  the  fence  there  under  con- 
sideration was  a  division  fence  and  that  it  was  not  competent 
for  the  legislature  to  vest  in  the  adjoining  proprietor  the 
power  to  prevent  his  neighbor  from  building  such  a  struc- 
ture on  his  own  property,  provided  it  is  not  a  nuisance. 
The  other  case  is  Ingwersen  v,  Barry,  118  Cal.  342,  [50 
Pac.  536],  which  is  based  upon  the  Western  Granite  case. 
The  act  we  are  now  construing  was,  however,  passed  after 
these  decisions,  and,  judging  by  their  context,  with  the  pur- 
pose of  supplying  the  very  element  necessary  to  render  it 
effective,  which  was  missing  from  the  former  statute — ^the 
malicious  maintenance  of  a  private  nuisance.  Under  the  au- 
thority of  Flaherty  v.  Moran,  81  Mich.  52,  [21  Am.  St.  Rep. 
510,  8  L.  R.  A.  183,  45  N.  W.  381] ;  Bideout  v.  Knox,  148 
Mass.  368,  [12  Am.  St.  Rep.  560,  2  L.  R.  A.  81,  19  N.  B. 
391],  and  Horan  v.  Byrnes,  72  N.  H.  93,  [101  Am.  St.  Rep. 
670,  62  L.  R.  A.  602,  54  Atl.  945],  we  believe  it  to  be  con- 
stitutional. 

The  judgment  is  affirmed. 

Richards,  J.,  and  Knight,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  23,  1920,  a  majority  of  the  Jus- 
tices not  having  assented  to  the  granting  thereof. 
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[Civ.    No.    2159.    Third   Appellate   District.— May   24,    1920.] 

BESSIE  McCORD,  Administratrix,  etc.,  et  al.,  Refspondents, 
V.  J.  D.  MARTIN  et  al.,  Defendants;  WILLIAM 
LINDEMANN,  Appellant. 

[1]  Pleading  —  Cass  Presented  —  Bight  ov  Bbcovibt. — A  plaintiff 
must  recover,  if  at  all,  upon  the  case  made  bj  the  pleadings,  and 
not  upon  a  case  which  may  be  developed  by  the  proofs. 

[2]  Id. — ^Admission  of  Evidence  Without  Objeghon — ^Waivee  of  Ob- 
jection That  no  Issue  Presented. — ^Where  a  cause  is  tried  upon 
the  theory  that  a  certain  fact  ia  in  issue  and  evidence  thereon  is 
received  without  objection,  it  is  too  late  thereafter  to  complain 
that  no  such  issue  was  presented. 

[3]  CoBPOBATioNs— Sale  of  Stock — Duty  of  Secbetaet  to  Disclose 
Price  Offered— Participation  bt  Otheb  Stockholders  in  Bonus 
Beceived. — One  who  is  a  stockholder  and  the  secretary  of  a  cor- 
poration is  under  no  legal  obligation  to  disclose  to  the  other 
stockholders  that  he  has  received  an  offer  of  a  given  amount  per 
share  for  his  stock  in  the  corporation  if  such  other  stockholders 
will  sell  at  a  lesser  amount  per  share  to  the  extent  that  the  pur- 
chaser may  secure  a  given  number  of  shares;  and  if  such  other 
stockholders,  uninfluenced  by  the  secretary,  are  willing  and  agree 
to  and  do  sell  at  the  lower  price,  they  have  no  daim  upon  the 
additional  price  or  bonus  received  by  the  secretary. 

[4]  Id.— Pooling  of  Stock — Joint  Adventure  not  Created. — A  joint 
adventure  does  not  exist  where  property  is  pooled  by  the  several 
owners  to  be  sold  at  a  particular  price,  and  each  contributor  is  to 
receive  the  proceeds  of  the  property  contributed  by  him. 

[5]  Judgment  of  Dismissal  —  Stipulation  for  —  Bes  Adjudicata. — 
Where  the  parties  to  an  action,  through  their  respective  counsel, 
stipulate  in  open  court  for  the  dismissal  of  the  action  and  the 
payment  of  their  respective  costs,  and  judgment  of  dismissal  is 
thereupon  entered,  that  judgment  constitutes  a  bar  to  another  suit 
afterward  brought  upon  the  same  cause  of  action. 

[6]  Id. — ^Becitals  in  —  When  Conclusive. — The  recitals  in  a  judg- 
ment of  dismissal  showing  that  the  parties  to  the  action,  through 
their  respective  counsel,  stipulated  to  the  dismissal  of  the  action 
and  the  payment  of  their  respective  costs,  in  the  absence  of  evi- 
dence to  the  contrary,  are  conclusive  upon  the  parties. 

[7]  Id. — Entry  upon  Stipulation — Judgment  on  Merits. — Where  the 
parties  appear  in  open  court  and  stipulate  for  a  dismissal  the 
situation  is  not  covered  by  section  581  of  the  Code  of  Civil  Pro- 
cedure, but  a  judgment  entered  thereon  is  a  judgment  on  the 
merits  as  contemplated  by  section  682  of  said  code. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kings  County.    M.  L.  Short,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lamberson  &  Lamberson  for  Appellant. 

W.  B  Wallace,  in  pro.  per.,  and  Bradley  &  Bradley  for 
Respondents. 

BURNETT,  J. — The  action  was  begun  in  the  superior 
court  of  the  county  of  Santa  Clara  on  the  22d  of  Decem- 
ber, 1913.  On  the  eighth  day  of  October,  1914,  an  amend- 
ment to  the  complaint  was  filed  to  which  the  defendant, 
William  Lindemann,  filed  a  demurrer.  The  demurrer  was 
sustained  without  leave  to  amend  on  the  twenty-eighth  day 
of  December,  1914,  and  thereafter,  on  the  eighteenth  day 
of  January,  1915,  judgirent  was  entered  in  favor  of  defend- 
ant, Lindemann.  An  appeal  from  such  judgment  was  there- 
after taken  by  the  plaintiffs,  and  the  judgment  was  reversed 
by  the  district  court  of  appeal  of  the  first  district.  (McCord 
V.  Martin,  34  Cal.  App.  129,  [166  Pac.  1014].)  The 
remittitur  was  filed  in  the  court  below  on  the  sixth  day 
of  August,  1917,  and  thereafter  an  order  was  made  by  said 
superior  court  that  the  defendant  answer  within  ten  days 
after  notice  of  said  order.  Within  time  the  answer  was  filed, 
and  thereafter,  on  motion  of  plaintiffs  the  action  was  trans- 
ferred for  trial  to  the  superior  court  of  Kings  County.  On 
January  15,  1918,  the  plaintiffs  gave  notice  of  a  motion  to 
strike  out  portions  of  the  answer  of  defendant  Lindemann, 
including  paragraph  16  thereof,  which  set  up  as  res  judicata 
a  judgment  of  dismissal  in  an  action  between  the  same 
parties  entered  by  the  superior  court  of  the  city  and  county 
of  San  Francisco  on  the  sixteenth  day  of  May,  1913,  as  fol- 
lows: 

**It  appearing  to  the  court  from  the  stipulation  filed 
herein  on  the  12th  day  of  May,  1913,  signed  by  the  attor- 
neys of  record  of  all  of  the  respective  parties  in  interest, 
that  plaintiffs  (naming  them),  through  their  attorneys, 
Messrs.  Bradlej'^  &  Bradley  and  F.  H.  Gould,  and  that  de- 
fendant and  cross-complainant  J.  D.  Martin,  through  his 
attorneys,   Messrs.  Morrison,   Dunne   &  Brobeck,   and  that 
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defendant  William  Lindemann,  through  his  attorney  Alfred 
Daggett,  and  that  cross-defendants  (naming  them),  through 
their  attorneys,  Messrs.  Bradley  &  Bradley  and  F.  H.  Gould, 
have,  and  each  of  them  has,  stipulated  that  the  above-entitled 
action  and  every  part  thereof  shall  be  dismissed  as  against 
each  and  all  of  the  parties  to  the  above  entitled  action,  and 
that  all  of  said  parties  have  further  stipulated  that  each  and 
all  of  the  parties  to  said  action  shall  pay  their  costs  of  suit 
incurred  by  them  respectively;  and  each  and  all  of  the 
above-named  parties,  through  their  said  respective  attorneys 
having  stipulated  in  open  court  on  the  12th  day  of  May, 
1913,  that  said  action  and  every  part  thereof  shall  be  dis- 
missed pursuant  to  the  terms  of  the  aforesaid  stipulation  on 
file  herein,  and  good  cause  appearing  therefor. 

"Now  therefore,  it  is  ordered  that  the  above-entitled  ac- 
tion and  every  part  thereof  be,  and  the  same  is  hereby  dis- 
missed as  to  all  the  parties  to  said  action. 

"It  is  further  ordered  that  each  and  all  of  the  above 
named  plaintiffs  and  each  of  said  defendants  and  said  cross- 
complainant  and  each  and  all  of  said  cross-defendants  pay 
his  or  their  own  costs  incurred  by  him  or  them  respectively 
in  said  action. 

"It  is  further  ordered  that  this  judgment  of  dismissal  be 
duly  entered  by  the  Clerk." 

Paragraph  17  of  said  answer,  to  the  effect  that  said  judg- 
ment has  never  been  reversed,  modified,  or  appealed  from, 
and  has  become  final,  and  that  the  cause  of  action  therein 
was  the  same  as  the  action  admitted  to  be  set  up  by  the 
complaint  herein,  was  also  stricken  out. 

The  plaintiff,  J.  W.  McCord,  having  died,  his  administra- 
trix was  substituted  by  order  of  said  court.  The  cause  was 
tried  without  a  jury,  and  on  the  first  day  of  March,  1919, 
the  court  filed  its  findings  of  fact  and  conclusions  of  law, 
and  judgment  was  entered  thereon  in  favor  of  plaintiffs  as 
against  William  Lindemann  on  the  eleventh  day  of  March, 
1919.  Two  days  later  the  defendant  Lindemann  gave  notice 
of  a  motion  to  enter  a  different  judgment,  which  motion 
was  denied  on  the  twenty-fourth  day  of  March,  1919.  The 
proceedings  upon  this  motion  have  been  preserved  in  a  bill 
of  exceptions.  Defendant  Lindemann  has  appealed  from 
said  judgment  and  said  order  denying  his  said  motion. 
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The  first  point  made  by  appellant  worthy  of  serious  con- 
sideration is  stated  as  follows:  ''The  findings  of  fact  are 
not  responsive  to  the  issues  made  by  the  complaint  and  an- 
swer and  are  outside  the  pleadings,  and  if  the  findings 
justify  any  judgment  at  all  against  appellant,  it  is  for  a 
cause  of  action  wholly  different  from  that  stated  in  the 
complaint."  The  theory  of  the  complaint  is  that  defendant 
Martin  knew  that  one  George  T.  Cameron  of  San  Francisco 
desired  to  purchase  at  least  twenty  thousand  shares  of  the 
stock  of  the  Lost  Hills  Mining  Company  belonging  to  the 
assignors  of  plaintiflb  and  was  willing  to  pay  therefor  "a 
large  sum  of  money  in  excess  of  five  dollars  per  share'*; 
that  thereafter  said  Martin  devised  a  scheme  to  induce 
said  stockholders  to  pool  their  stock  to  sell  in  one  block  to 
an  undisclosed  purchaser  for  five  dollars  per  share;  that  to 
enable  Martin  to  carry  out  said  scheme  he  sought  the  aid 
of  Lindemann  and  paid  the  latter  a  large  sum  of  money 
for  his  assistance;  that  thereafter  defendants  represented 
to  said  joint  stockholders  that  they  knew  a  man,  whose 
name  they  did  not  disclose,  who  would  buy  all  of  the  stock 
of  said  Lost  Hills  Mining  Company,  but  not  less  than  twenty 
thousand  shares,  for  five  dollars  per  share  and  no  more; 
that  it  was  worth  no  more  than  five  dollars  per  share,  and 
could  not  be  sold  for  more;  ''that  it  would  be  necessary 
to  pool  said  stock  and  place  it  in  escrow  in  a  bank  to  the 
amount  of  at  least  twenty  thousand  shares,  in  order  to 
induce  said  proposed  purchaser  to  come  to  Hanford  and  buy 
the  same;  that  defendants  and  said  E.  L.  Lindemann  would 
join  with  said  joint  stockholders  in  pooling  their  said  shares 
and  placing  them  in  escrow  to  be  sold  in  one  lot  at  the 
price  of  five  dollars  per  share*';  that  said  representations 
were  false,  but  were  believed  and  relied  upon  by  said  joint 
stockholders,  and  they  did  thereupon  so  pool  their  stock 
and  placed  it  in  escrow  with  the  First  National  Bank  of 
Hanford  to  be  delivered  in  one  block  to  a  purchaser  to  be 
produced  by  defendant  Martin,  upon  the  payment  of  five 
dollars  per  share  therefor. 

"That  thereafter  said  proposed  purchaser,  who  was  said 
Cameron,  upon  being  notified  by  defendants  that  said  stock 
had  been  placed  in  escrow  as  alleged,  went  to  Hanford 
and  in  accordance  with  a  secret  agrocment  with  defendants 
brought  all  the  said  stock  so  plnc.od    in   escrow,   for  eight 
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dollars  per  share,  of  which  he  placed  five  dollars  per  share 
in  said  bank  for  all  thereof,  and  paid  the  balance  of  the 
aggregate  value  thereof  at  eight  dollars  per  share  to  de- 
fendants. That  the  value  of  said  stock  as  so  pooled  to  be 
sold  in  one  block  was  at  the  time  it  was  so  pooled  and  sold, 
eight  dollars  per  share." 

Being  stated  concisely,  then,  the  only  cause  of  action  ap- 
pearing in  the  complaint  rested  upon  these  facts:  Both 
defendants  Martin  and  Lindemann  falsely  represented  to 
other  stockholders  that  if  they  would  pool  their  shares  of 
stock  they  could  sell  to  a  certain  purchaser  for  five  dollars 
per  share,  said  stockholders  believed  and  acted  upon  said 
representations;  whereas,  said  Martin  and  Lindemann  knew 
that  the  stock  could  be  sold  for  eight  dollars  per  share  and 
had  an  agreement  to  that  effect,  and  did  actually  consum- 
mate the  Rale  for  that  price,  but  the  other  stockholders  in 
accordance  with  the  terms  of  said  pooling  arrangement  re- 
ceived only  the  sum  of  five  dollars  per  share,  said  Martin 
and  Lindemann  appropriating  to  their  own  use  the  balance 
of  some  ninety-one  thousand  dollars.  If  these  facts  had  been 
shown  and  found  it  could  hardly  be  seriously  argued  that 
plaintiffs  were  not  entitled  to  a  judgment  against  defend- 
ants. The  proper  legal  characterization  of  the  transaction 
might  be  in  some  doubt,  but  at  any  rate  the  principles  of 
equity  as  formulated  in  the  code  and  administered  by  the 
courts  are  ample  to  reach  and  defeat  such  iniquitous  con- 
duct. But  the  trouble  is,  the  trial  court  found  that  Cameron 
agreed  with  Martin  ''to  purchase  not  less  than  twenty 
thousand  shares  for  a  price  not  exceeding  five  dollars  per 
share;  that  Martin  then  communicated  to  a  few  of  plaintiff's 
assignors  the  information,  and  they  in  turn  conveyed  it  to 
the  other  stockholders;  that  defendants  did  not  devise  any 
scheme  for  effecting  a  sale  of  the  interest  of  said  Martin  & 
Dudley  in  said  mining  claims  and  said  Lake  Shore  Oil 
Company  stock  and  the  stock  of  Lost  Hills  Mining  Company 
to  Cameron,  and  Lindemann  at  no  time  knew  of  the  plans 
or  expectations  of  the  firm  of  Martin  &  Dudley  to  sell  the 
interest  of  said  Martin  &  Dudley  in  said  claims  to  Cameron." 
It  is  further  found  in  reference  to  a  certain  sum  of  money 
that  was  paid  by  Martin  to  Lindemann  that  it  ''was  paid 
to  Lindemann  not  in  pursuance  of  the  scheme  alleged  in 
paragraph  VII  of  the  complaint,  but  was  paid  to  Linde- 
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mann  in  order  to  remove  LindcmaDn's  opposition  to  the 
sale  by  him  of  his  stock  and  that  of  his  wife  in  the  Lost 
Hills  Mining  Company,  and  that  said  Lindemann  might  not 
oppose  the  sale  by  plaintiff's  assignors  of  their  stock  owned 
by  them  respectively  in  said  Lost  Hills  IMining  Company. 
.  .  .  Lindemann  did  not  have  any  agreement  with  defendant 
Martin  or  with  the  firm  of  Martin  &  Dudley  for  a  share 
nor  did  Lindemann  receive  from  defendant  Martin  or  from 
the  firm  of  Martin  &  Dudley  any  share  in  any  profits  which 
were  made  by  defendant  Martin  or  by  the  firm  of  Martin  & 
Dudley  in  the  sale  to  Cameron  .  .  .  nor  did  Lindemann 
agree  with  defendant  Martin  to  aid  and  abet,  or  aid  or  abet 
nor  did  he  in  fact  aid  and  abet  or  aid  or  abet  defendant 
Martin  in  carrying  into  effect  the  scheme  alleged  in  para- 
graph VII  of  the  complaint,"  said  scheme  contemplating, 
as  we  have  seen,  the  fraudulent  claim  and  sale  of  the  stock 
for  five  dollars  per  share.  It  is  thus  apparent  that  the 
findings  negative  every  material  allegation  of  the  complaint 
upon  which  a  judgment  against  Lindemann  could  possibly 
be  justified.  In  fact,  he  is  expressly  acquitted  of  any  im- 
proper or  reprehensible  conduct  within  the  scope  and  intent 
of  the  attempted  cause  of  action.  The  judgment  would 
necessarily,  therefore,  have  been  in  favor  of  Lindemann  (as 
it  was  actually  in  favor  of  Martin),  had  not  the  trial  court 
gone  outside  the  pleadings  and  determined  certain  facta  to 
which  the  issues  were  not  addressed.  Appellant  states  the 
gist  of  these  findings  substantially  as  follows:  About  a  week 
prior  to  March  20,  1911  (the  latter  date  being  the  time  when 
the  so-called  escrow  agreement  was  signed),  appellant  re- 
ceived a  letter  from  the  Mercantile  Trust  Company  of  San 
Francisco  representing  that  if  a  certain  client  whom  they 
represented  purchased  at  least  a  majority  of  the  stock  of 
the  Lost  Hills  Mining  Company  at  the  price  of  five  dollars 
per  share,  their  client  would  pay  Mr.  Lindemann  fifteen 
dollars  per  share  for  his  stock.  On  March  20th  following 
the  said  escrow  agreement  was  signed  and  delivered  author- 
izing said  First  National  Bank  of  Ilanford  to  deliver  the 
stock  to  the  purchaser  for  five  dollars  per  shara  Up  to 
this  time  appellant  did  not  know  who  the  purchaser  was 
or  whether  said  offer  was  genuine.  After  said  escrow  agree- 
ment was  made  appellant  ascertained  who  was  the  pros- 
pective    purchaser.      Subsequently     on     March     30th     Mr, 
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Cameron  came  to  Hanford  and  bought  at  five  dollars  per 
share  the  stock  of  several  of  plaintiffs'  assignors  who  had 
signed  the  escrow  agreement;  also  appellant's  stock  at  fifteen 
dollars  per  share;  and  also  the  stock  at  five  dollars  per 
share  of  several  others  of  plaintiffs'  assignors,  who  brought 
their  stock  to  the  bank.  Lindemann  was  secretary  of  the 
company,  and  the  court's  reason  for  imposing  upon  him 
this  liability  is  disclosed  in  the  finding  that  he  *'owed  a 
duty  to  the  other  stockholders  of  said  corporation  to  inform 
them  as  to  the  reception  of  said  letter,  and  of  his  interview 
with  the  said  Cameron,  and  of  his  reception  of  fifteen 
dollars  per  share  for  said  stock,  and  that  it  was  fraudulent 
on  his  part  to  sign  the  said  escrow  agreement,  whereby  he 
had  promised  to  sell  his  stock  for  five  dollars  per  share, 
when,  in  fact,  he  had  received  said  letter,  and  expected  to 
receive  fifteen  dollars  per  share  for  said  stock,  and  it  was 
fraudulent  on  his  part  to  conceal  the  fact  that  he  had  re- 
ceived said  letter." 

It  is  quite  apparent  that  thus  is  presented  an  entirely 
different  story  from  that  set  forth  in  the  complaint.  It  is 
sufficient  to  say  that  the  so-called  fraud  herein  does  not  at 
all  involve  any  fraudulent  representation  to  induce  the 
other  stockholders  to  pool  their  stock  nor  the  actual  sale  of 
said  stock  for  a  price  in  excess  of  five  dollars  per  share — 
the  two  essential  elements  that  characterized  the  cause  of 
action  as  set  forth.  [1]  But  it  is  well  settled  by  a  long 
line  of  decisions  in  this  state  that  ''the  plaintiff  must  re- 
cover, if  at  all,  upon  the  case  made  by  the  pleadings,  and 
not  upon  a  case  which  may  be  developed  by  the  proofs." 
{Kredo  v.  Phelps,  145  Cal.  526,   [78  Pac.  1044].) 

[2]  This  principle  would  be  fatal  to  the  judgment  were 
it  not  for  the  well-recognized  rule  of  practice  that,  where  a 
cause  is  tried  upon  the  theory  that  a  certain  fact  is  in  issue 
and  evidence  thereon  is  received  without  objection,  it  is  too 
late  thereafter  to  complain  that  no  such  issue  was  presented. 
(Slaughter  v.  Goldberg,  Bowen  &  Go,,  26  Cal.  App.  318, 
[147  Pac.  90] ;  Howard  v.  Hohson  Go.,  38  Cal.  App.  445, 
[176  Pac.  715].) 

In  the  absence  of  the  evidence  at  the  trial  and  in  view  of 
said  finding  of  the  court,  the  presumption  being  in  favor 
of  the  regularity  of  the  proceedings,  we  must  assume  that 
such  was  the  action  of  the  parties. 
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[3]  The  question  then  occurs  whether  sufficient  facts 
are  found  to  justify  a  judgment  against  appellant  for  fraud  t 
In  relation  thereto  the  first  thing  that  challenges  attention 
is  that  the  other  stockholders  in  their  agreement  to  sell  their 
stock  were  not  influenced  by  any  representations  of  ap- 
pellant. He  did  not  deceive  them  in  any  way  and  he  made 
no  effort  to  persuade  or  induce  them  to  pool  their  stock  for 
the  purpose  of  sale  at  the  price  of  five  dollars  per  share. 
The  proposition  was  presented  to  them  by  Martin,  who  was 
interested  in  the  transaction  primarily  for  the  reason  that 
he  hoped  to  sell  to  said  vendee  other  interests  closely  con- 
nected with  the  property  of  the  Lost  Hills  Mining  Company. 
The  court  finds  specifically  that  Lindemann  did  not  know 
of  the  plans  or  expectations  of  Martin  and  did  not  aid  or 
abet  any  scheme  that  the  latter  may  have  had  in  view.  The 
situation  then  is  simply  this:  L.  is  offered  fifteen  dollars 
per  share  for  his  stock  in  a  certain  corporation  if  other 
stockholders  will  sell  at  five  dollars  to  the  extent  that  the 
purchaser  may  secure  twenty  thousand  shares.  The  other 
stockholders  uninfluenced  by  L.  are  willing  and  agree  to  sell 
at  the  lower  price.  The  question  is,  whether  they  have  any 
claim  upon  the  additional  price  or  bonus  thereafter  received 
by  L.  The  answer  to  this  question  depends,  of  course,  upon 
the  consideration  whether  L.  sustained  to  the  others  any 
relation  of  confidence  which  made  it  his  duty  to  disclose  his 
prospect  of  a  larger  price.  Since  any  active  or  positive 
fraud  is  negatived  by  the  findings  of  the  court,  there  remains 
only  the  possible  operation  of  the  principle  of  fraudulent 
deceit  consisting  of  **the  suppression  of  a  fact,  by  one  who 
is  bound  to  disclose  it."  (Sec.  1710,  subd.  3,  Civ.  Code.) 
But  we  have  not  been  cited  to  any  authority  to  the  effect 
that,  either  as  stockholder  or  secretary,  Lindemann  was 
under  any  legal  obligation  to  disclose  to  the  others  the  fact 
that  he  had  received  such  letter  from  the  Mercantile  Trust 
Company,  or  that  he  afterward  obtained  fifteen  dollars  per 
share  for  his  stock.  It  may  be  admitted  that  some  men  of 
a  fine  sense  of  honor  would  have  done  such  a  gracious  and 
altruistic  act,  but  we  are  simply  to  inquire  what  the  law 
demands  in  a  situation  of  this  kind. 

In  Byder  v.  Bamberger,  172  Cal.  791,  [158  Pac.  753],  it 
was  held  that  even  **  directors  and  officers  of  a  corporation 
have  the  right  to  purchase  the  shares  of  the  stock  of  other 
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stockholders,  where  the  transaction  is  free  from  fraud;  and 
they  are  not  bound  to  acquaint  a  stockholder  willing  to  sell 
his  stock  with  facts  which  would  enhance  the  price  of  the 
stock,  as  they  are  only  trustees  for  the  stockholders  as  to 
the  management  of  the  corporation  and  not  in  their  private 
dealings."  Manifestly,  there  is  less  reason  for  holding  that 
the  secretary,  who  is  a  mere  ministerial  officer  of  the  cor- 
poration, holds  such  relation  of  trust  and  confidence  to  the 
other  stockholders  as  to  require  a  disclosure  of  any  informa- 
tion that  he  may  have  received  in  his  individual  capacity  as 
stockholder. 

Hallidie  v.  First  Federal  Trust  Co.,  177  Cal.  600,  [171 
Pac.  431],  involved  an  action  "to  compel  an  accounting  of 
dividends  and  other  proceeds  realized  by  the  purchaser,  on 
the  ground  that  the  sale  had  been  induced  by  fraudulent 
misrepresentations  made  by  Enginger  to  Hallidie,  who  was 
acting  in  the  transaction  for  California  Wire  Works.'*  It 
was  contended  by  appellant  that,  even  if  there  was  no  active 
misrepresentation  by  Enginger,  he  was  chargeable  with  con- 
structive fraud  because  of  his  failure  to  disclose  all  the  facts 
within  his  knowledge.  The  supreme  court,  however,  said: 
"But  the  evidence  did  not  show  any  such  relation  between 
the  parties  as  to  impose  upon  Enginger  the  stringent  obliga- 
tions of  a  trustee.  While  Enginger  was  a  director  and 
general  manager  of  the  Wire  Cloth  Company,  it  must  be 
remembered  that  Hallidie  himself  was  not  only  a  director, 
but  the  president  of  the  corporation.  In  negotiating  for 
the  stock,  the  two  stood  on  equal  terms,  and  neither  owed 
the  other  any  special  duty  of  a  fiduciary  nature.  This 
being  the  relation  between  the  parties,  the  fact,  if  it  be  a 
fact,  that  the  stock  was,  at  the  time  of  the  purchase,  worth 
very  much  more  than  the  price  paid,  does  not  furnish  a 
ground  for  setting  the  transaction  aside." 

Other  cases  cited  announcing  a  similar  doctrine  are  Bacon 
V.  Soule,  19  Cal.  App.  428,  [126  Pac.  384] ;  Hooker  v.  Mid- 
land Steel  Co.,  215  111.  444,  [106  Am.  St.  Rep.  170,  74  N.  E. 
445] ;  Tippecanoe  County  Commrs.  v.  Reynolds,  44  Ind.  509, 
[15  Am.  Rep.  245] ;  Walsh  v.  Ooulden,  130  Mich.  531,  [90 
N.  W.  406]. 

[4]  Nor  do  we  think  that  appellant  is  liable  upon  the 
theory  that  all  signing  the  escrow  agreement  were  joint  ad- 
venturers.   In  23  Cyc.  453,  it  is  said :  **  A  joint  adventure  does 
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not  exist  where  property  is  pooled  by  the  several  owners  to 
be  sold  at  a  particular  price,  and  each  contributor  is  to  re- 
ceive the  proceeds  of  the  property  contributed  by  him." 

The  stockholders  at  all  times  owned  their  respective  shares 
of  stock  severally  and  individually  and  at  no  time  was  there 
a  joint  interest  either  in  the  stock  or  the  proceeds  thereof. 

The  cases  cited  by  respondents  in  view  of  their  respective 
facts  do  not,  in  our  judgment,  satisfactorily  meet  the  situa- 
tion. Detailed  consideration  of  only  one  of  these,  Cole  v. 
Bacont  63  Cal.  571,  is  invited  by  respondents  as  they  seem 
to  think  it  is  **very  similar  to  the  case  at  bar";  but  ap- 
pellant aptly  calls  attention  to  the  fact  that  therein  Bacon 
was  the  avowed  agent  of  the  plaintiffs,  who  were  stock- 
holders in  a  certain  corporation,  and  as  such  agent  he  under- 
took to  sell  the  stock  of  plaintiffs  for  the  highest  price 
obtainable.  He  did  sell  said  stock  for  two  hundred  and  fifty 
thousand  dollars,  of  which  he  secretly  retained  all  except 
forty-seven  thousand  seven  hundred  dollars,  and  he  falsely 
represented  to  plaintiffs  that  this  sum  was  the  price  actually 
paid.  The  action  was  brought  to  recover  the  balance  and  a 
judgment  in  favor  of  plaintiffs  was  sustained  by  the  supreme 
court.  That  an  agent  could  thus  defraud  his  principal  with- 
out rendering  himself  legally  liable  to  an  accounting  would, 
of  course,  not  be  urged  by  anyone  familiar  with  the  law. 
It  may  be  added  that  the  case  here  as  presented  by  the 
complaint  is  '*very  similar"  to  Cole  v.  Bacon,  supra,  but  the 
case  as  presented  by  the  findings  is  quite  dissimilar. 

[5]  We  think,  also,  that  the  court  erred  in  striking  out 
the  defense  of  res  judicata.  It  is  stated  by  appellant  that 
at  the  trial  the  facts  were  stipulated  to  be  as  alleged  in  said 
defense. 

In  Merriii  v.  Campbell,  47  Cal.  542,  it  was  held  that  "a 
judgment  of  dismissal,  rendered  upon  the  oral  agreement  of 
the  parties  in  open  court  with  a  stipulation  that  each  party 
pay  his  own  costs,  is  a  bar  to  another  suit  afterward  brought 
upon  the  same  cause  of  action."  Such  dismissal  was  de- 
clared to  be  equivalent  to  retraxit  as  known  at  common  law, 
which,  being  **an  open  and  voluntary  renunciation  of  his 
suit  in  court,"  the  plaintiff  was  not  at  liberty  to  renew. 
Respondents,  however,  claim  that  said  decision  is  not  con- 
trollincr  hecause  therein  '*the  parties  appeared  in  court  br 
their  attorneys  and  orally  agreed  to  a  dismissal,  each  party 
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to  pay  his  own  costs."  Appellant  rejoins:  '* Respondents 
evidently  overlook  the  fact  that  in  the  case  at  bar  the  parties 
did  stipulate  in  open  court  for  the  dismissal  of  the  action 
and  the  payment  of  their  respective  costs,  the  same  as  was 
done  in  Merriit  v.  Campbell.''  [6]  The  terms  of  said  judg- 
ment do,  indeed,  accord  with  appellant's  statement,  and,  of 
course,  the  recitals  in  said  judgment  in  the  absence  of  evi- 
dence to  the  contrary  are  conclusive  upon  the  parties. 
(Crew  V.  Pratt,  119  Cal.  139,  [51  Pac.  38].) 

As  to  Rincon  etc.  Co.  v.  Anaheim  Union  Water  Co.,  115 
Fed.  543,  cited  by  respondents,  appellant  is  justified  in  his 
comment  that,  first,  the  interpretation  by  a  federal  court  of 
a  state  statute  is  not  binding  upon  the  state  courts  {People 
V.  Linda  Vista  Irr.  Dist.,  128  Cal.  477,  [61  Pac.  86]),  and 
second,  that  the  dismissal  therein  was  not  made  in  open 
court  by  stipulation  of  the  attorneys  of  both  parties,  but 
only  on  motion  of  defendant's  counsel,  and  the  court  based 
its  ruling  upon  subdivision  2  of  section  581,  and  not  upon 
section  582,  of  the  Code  of  Civil  Procedure,  as  was  done  in 
the  Merritt  case. 

[7]  Where  the  parties  appear  in  open  court  and  stipu- 
late for  a  dismissal  the  situation  is  not  covered  by  said  sec- 
tion 581,  but  a  judgment  entered  thereon  is  a  judgment  on 
the  merits  as  contemplated  by  said  section  582. 

Some  other  questions  are  discussed  by  counsel  but  we  deem 
it  unnecessary  to  notice  them  specifically.  As  we  view  the 
matter,  the  findings  do  not  support  a  judgment  for  plaintiffs 
but  require  a  conclusion  in  favor  of  defendant  Lindemann. 
When  such  is  the  case,  the  proper  proceeding  is  to  direct 
judgment  for  the  defendant.  {Dargie  v.  Patterson,  176  Cal. 
714,  [169  Pac.  360] ;  Code  Civ.  Proc.  sec.  53.) 

The  judgment  is  reversed,  with  direction  to  enter  judg- 
ment upon  the  findings  for  defendant  Lindemann  for  his 
costs. 

Nicol,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  23,  1920,  a  majority  of  the 
Justices  not  having  assented  to  the  granting  thereof,  and 
Lawlor,  J.,  and  Olney,  J.,  voting  for  the  granting  of  said 
petition. 
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[Civ.  No.  3347.    First  Appellate  Bistriet,  Diyiflioa  One.— Hay  25, 

1920.] 

H.    S.   CRAIG,   Appellant,   v.   L.   R.    GOMES   et   al., 
Respondents. 

[1]  Mortgages — Mobtgaoeb  in  Possession — Statute  of  Limitations 
— Payment  op  Mortgage  Debt. — ^Where  the  mortgagee  under  a 
first  mortgage,  prior  to  such  mortgage  being  barred  by  the  statute 
of  limitations  but  after  a  second  mortgage  on  the  property  has 
been  executed  in  favor  of  the  mortgagor  under  the  first  mortgage, 
acquires  the  legal  title  to  the  mortgaged  premises  and  enters  into 
possession  thereof,  he  cannot  be  ejected  or  interfered  with  in  any 
manner  by  the  mortgagor  until  the  mortgage  debt  ia  paid,  even 
though  his  mortgage  has  become  barred. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County.     Benj.  K.  Knight,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Rinehart  for  Appellant. 

Sans  &  Hudson  for  Respondents. 

KOFORD,  J.,  pro  iem. — This  appeal  is  on  the  judgment- 
roll,  and  the  following  statement  of  facts  is  taken  from  the 
findings : 

J.  L.  Rankin  (plaintiff's  assignor)  and  his  wife,  on  July 
12,  1913,  executed  a  three  thousand  dollar  mortgage  due  in 
one  year,  1914,  to  Lillian  R.  Higman.  This  mortgage  was 
assigned  by  the  mortgagee  and  her  successors  several  times, 
and  came  at  last,  on  January  5,  1914,  to  defendants  L.  R. 
Gomes  and  Mary  Gomes,  his  wife.  After  the  making  of 
said  mortgage  Rankin  and  wife  transferred  or  sold  the  mort- 
gaged premises  to  James  Lomas,  his  wife,  and  William  R. 
Orr,  and  the  said  grantees  either  coincidently  or  later  (the 
findings  do  not  show  which)  executed  to  said  Rankin  a 
second  mortgage  on  the  property  for  fifteen  hundred 
dollars  on  May  4,  1914.  This  is  the  mortgage  which 
plaintiff,  as  the  assignee  of  said  Rankin  and  wife,  foreclosed 
in  the  court  below.  On  September  11,  1916,  the  Lomases  and 
said  Orr,  who  had  purchased  from  the  Rankins  as  aforesaid, 
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conveyed  the  property  to  defendant  L.  R.  Gomes  and  Mary 
Gromes.  Thereupon  Gomes  and  wife  were  the  owners  of  the 
property,  and  also  the  mortgagees  in  the  first  mortgage,  and 
the  mortgage  had  not  then  outlawed.  Then  on  September  29, 
1916,  Mary  Gomes  transferred  to  her  husband  L.  R.  Gomes 
all  her  interest,  both  in  the  property  as  a  part  owner,  and 
in  the  said  three  thousand  dollar  mortgage,  as  mortgagee. 
The  defendant  L.  R.  Gomes  has  been  the  owner  and  in  pos- 
session ever  since  the  last-named  date.  It  is  therefore  to  be 
seen  that  the  defendant  went  into  possession  before  his  mort- 
gage outlawed. 

This  suit  by  plaintiff  to  foreclose  the  second  mortgage  of 
fifteen  hundred  dollars  was  commenced  shortly  after  the 
first  mortgage  had  become  barred  by  the  statute  of  limi- 
tations. The  decree  of  foreclosure  provides  that  the  first 
mortgage  of  three  thousand  dollars,  although  barred  by  the 
statute  of  limitations,  is  a  first  lien  and  prior  to  the  lien  of 
plaintiff's  fifteen  hundred  dollar  mortgage. 

The  sole  question  on  appeal  raised  by  plaintiff  is,  that  the 
first  mortgage  should  not  have  been  given  a  priority  over 
his  mortgage  on  account  of  its  being  outlawed. 

Plaintiff  does  not  contend  that  there  has  been  a  merger, 
and  merger  is  not  applicable  under  the  facts.  (See  Anglo- 
California  Bank  v.  Field,  146  Cal.  644,  [80  Pac.  1C80],  and 
154  Cal.  513,  [98  Pac.  267].)  He  contends  for  the  applica- 
tion of  the  principle  that  a  junior  mortgagee  may  invoke  the 
aid  of  the  statute  of  limitations  against  a  prior  mortgage, 
even  though  the  mortgagor  of  the  prior  mortgage,  as  between 
himself  and  the  mortgagee,  may  have  waived  its  protection. 
(Wood  V.  OoodfelloWf  43  Cal.  185;  California  Bank  y.  Brooks, 
126  Cal.  198,  [59  Pac.  302] ;  Brandenstein  v.  Johnson,  140 
Cal.  29,  [73  Pac.  744].) 

[1]  The  defendant  contends  for  the  application  of  the 
principle  that  a  mortgagee  in  possession,  even  though  his 
mortgage  becomes  barred,  cannot  be  ejected  nor  interfered 
with  in  any  manner  by  the  mortgagor  until  the  mortgage 
debt  is  paid.  {Sped  v.  Sped,  88  Cal.  437,  [22  Am.  St.  Rep. 
314,  13  L.  R.  A.  137,  26  Pac.  203] ;  Brandt  v.  Thompson,  91 
Cal.  462,  [27  Pac.  763] ;  Peshine  v.  Ord,  119  Cal.  312,  [63 
Am.  St.  Rep.  131,  51  Pac.  536]  ;  Faxon  v.  All  Persons,  166 
Cal.  707,  [L.  R.  A.  1916B,  1209,  137  Pac.  919]  ;  Cameron  v. 
Ah  Quong,  175  Cal.  377,  384,   [165  Pac.  961].) 
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We  think  that  this  is  the  correct  principle  to  apply  here. 
Rankin  (plaintiff's  assignor)  is  the  very  man  who  executed 
the  first  mortgage.  In  morals  and  equity  he  should  pay  it 
before  he  is  given  any  judgment  which  may  result  in  ousting 
the  first  mortgagee.  The  mortgagee  in  possession  went  into 
possession  before  his  mortgage  became  barred.  The  second 
mortgage  was  executed  while  the  first  was  a  valid  subsisting 
first  lien,  not  barred  and  not  even  due. 

The  cases  relied  upon  by  appellant  do  not  deal  with  a 
first  mortgagee  in  possession,  and  their  doctrine  cannot  be  ex- 
tended to  a  case  of  this  kind  in  violation  of  such  plain  equi- 
table considerations  as  exist  here.  While  plaintiflp  here  is  the 
assignee  of  Rankin,  he  has  no  greater  rights  than  his  as- 
signor. Furthermore,  the  doctrine  of  the  cases  last  cited 
have  been  extended  to  the  assignee  of  the  original  mortgagor, 
and  is  not  limited  to  the  mortgagor  himself.  {Cameron  t. 
Ah  Quong,  175  Cal.  377,  [165  Pac.  961].) 

The  judgment,  is  therefore,  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[Civ.  No.   2136.     Third  Appellate  District.— May  25,  IQfiO.] 

THE  PEOPLE,  Respondent,  v.  FANNIE  H.  GODDARD, 

Appellant. 

[1]  Red-light  Abatement  Act  —  Use  of  Premises  fob  Immo&al 
Purposes  —  Continued  Existence  —  Rebuttal  op  Code  Presump- 
tion.— In  an  action  brought  under  the  Red-light  Abatement  Act  to 
abate  a  nuisance  alleged  to  have  been  maintained  in  certain  prem- 
ises, the  trial  court  having  found,  is  accordance  with  the  testimony 
of  certain  witnesses  for  the  defendant,  that  the  latter  caused  the 
persons  who  had  been  using  the  premises  for  immoral  purposes 
to  remove  therefrom  three  dajs  before  the  filing  of  the  complaint 
in  the  action,  and  that  at  the  time  of  the  filing  of  the  complaint 
there  was  no  tenant  or  other  person  whatever  occupying  said  prem- 
ises, the  presumption,  declared  by  section  1963,  subdivision  32,  of 
the  Code  of  Civil  Procedure,  "that  a  thing  once  proved  to  exist 
continues  as  long  as  is  usual  with   things  of  that  nature,"  if  it 

1.     Abatement  of  bawdy-house  as  nuisance,  note,  L.  B.  A.  1918D, 
819. 
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applies  to  the  existence  of  such  a  nnisanee,  is  dispelled  or  over- 
eome  by  other  evidence. 

[2]  Id.— Finding  That  Pboperty  is  Nuisance — Conclusion  of  Law. 
In  such  an  action,  the  trial  court  having  found  that  on  and  prior 
to  a  certain  date  the  property  in  question  was  used  for  the  pur- 
pose of  lewdness,  assignation,  and  prostitution,  and  that  on  a 
subsequent  date,  which  was  prior  to  the  filing  of  the  complaint, 
the  owner  caused  the  persons  so  occupying  and  using  the  same  to 
remove  therefrom,  a  further  finding  that  **the  said  upper  story  of 
said  building  was  and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California,"  taken  alone  or  by  itself,  is  a  conclusion  of 
law  and  does  not  involve  a  finding  of  fact. 

[8]  Id. — Eviction  of  Tenants — Failure  to  Remove  Furniture  Im- 
material.— In  such  an  action,  the  trial  court  having  found  that 
the  owner,  upon  learning  the  use  to  which  her  property  was  being 
put,  caused  the  persons  so  occupying  and  using  the  same  to  remove 
therefrom,  its  further  finding  that  the  furniture  in  said  building 
at  and  during  the  time  the  nuisance  was  being  maintained  therein 
was  not  removed  from  said  premises  at  the  time  those  using  them 
for  immoral  purposes  were  compelled  by  the  owner  to  vacate  the 
building,  possesses  no  significance  as  proving  the  continued  mainte- 
nance of  the  nuisance. 

[4]  Id.— Inconsistent  Findings — ^Reversal  of  Judgment. — In  such 
an  action,  where  there  are  irreconcilably  inconsistent  findings  upon 
a  particular  ultimate  fact,  such  as  the  fact  of  the  continued  exist- 
ence of  the  nuisance  at  the  time  of  the  commencement  of  the 
action,  a  judgment  or  decree  in  favor  of  the  people  so  predicated 
cannot  be  upheld. 

[5]  Id. — Good  Faith  of  Cavner  in  Evicting  Tenants — ^Evidence — 
Unsupported  Finding. — In  this  action  brought  under  the  Bed-light 
Abatement  Act  to  abate  a  nuisance  alleged  to  have  been  main- 
tained in  certain  premises,  the  defendant  having  shown  that  imme- 
diately upon  learning  through  a  newspaper  article  of  the  use  to 
which  her  premises  were  being  put,  she  caused  the  females  who 
were  conducting  the  premises  for  immoral  purposes  to  be  evicted 
therefrom,  and  the  prosecution  having  introduced  no  testimony 
tending  to  show  that  the  closing  of  the  place  by  the  owner  was 
not  done  in  good  faith,  a  finding  that  the  act  of  the  owner,  in 
evicting  therefrom  the  parties  who  were  using  it  for  immoral  pur- 
poses, was  not  done  in  good  faith  for  the  purpose  of  permanently 
abating  said  nuisance,  is  unsupported. 

[g]  Id, — Abatement  of  Nuisance  Prior  to  Suit — Dismissal  of  Ac- 
tion.— Where  a  nuisance  to  abate  which  an  action  has  been  com- 
menced has  been  abated  or  suppressed  by  the  parties  themselves 
prior  to  the  commencement  of  the  action,  the  further  prosecution 
of  the  action  cannot  be  maintained  and  the  action  should  be 
dismissed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.     C.  0.  Busick,  Judge.    Reversed* 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

R.  Platnauer  for  Appellant. 

Hugh  B.  Bradford,  District  Attorney,  for  Respondent. 

HART,  J. — The  action  was  brought  under  the  Red-light 
Abatement  Act  to  abate  a  nuisance  alleged  to  have  been 
maintained  in  premises  in  the  city  of  Sacramento  owned  by 
the  defendant.  It  was  decreed  that  defendant  be  perpetu- 
ally enjoined  from  conducting  said  premises  "for  the  pur- 
pose of  acts  of  lewdness,  assignation,  and  prostitution"  and 
the  premises  were  ordered  closed  for  the  period  of  one  year. 
Defendant  appeals  from  the  judgment 

The  contention  of  appellant  that  the  judgment  is  not  sus- 
tained by  the  findings  and  that  the  evidence  is  insoflScient  to 
sustain  the  findings  may  be  considered  together. 

The  court  found  (finding  III) :  **That  on,  and  for  a  long 
time  prior,  to  the  13th  day  of  September,  1917,  said  real 
property  herein  described,  together  with  the  upper  story  of 
the  building  situate  and  erected  thereon,  was,  during  aU  of 
said  time,  used  for  the  purpose  of  lewdness,  assignation  and 
prostitution,  and  the  said  upper  story  of  said  building  was 
and  now  is  a  nuisance  under  the  laws  of  the  state  of  Cali- 
fornia. ...  V.  That  on  or  about  the  17th  day  of  September, 
1917,  said  respondent  was  informed,  through  a  newspaper, 
said  premises  were  being  used  for  immoral  purpases,  and  she 
caused  the  persons  so  occupying  the  same  to  remove  there- 
from on  September  25,  1917,  but  that  the  furniture  in  said 
premises  still  remained  therein  and  had  been  in  said  prem- 
ises for  a  period  of  nearly  two  years  prior  to  the  commence- 
ment of  this  action.  That  said  complaint  in  this  action  was 
filed  on  the  28th  day  of  September,  1917 ;  that  at  the  time  of 
filing  said  complaint  there  was  no  tenant  or  other  person  what- 
soever occupying  said  premises.  VI.  That  the  removal  of 
the  tenant  from  said  premises  was  not  made  in  good  faith  by 
said  respondent  for  the  purpose  of  permanently  abating  said 
nuisance." 
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The  evidence  may  briefly  be  summarized  as  follows :  Edwin 
E.  Grant,  executive  officer  of  the  State  Law  Enforcement 
and  Protective  League,  an  organization  formed  for  the  pur- 
pose of  aiding  officers  in  the  enforcement  of  the  law,  par- 
ticularly the  laws  against  commercialized  vice,  and  S.  C. 
Barker,  an  employee  of  said  league,  testified  that  on  the 
evening  of  September  13,  1917,  they  visited  the  premises  in 
question ;  that  they  saw  three  girls  there  who  were  dressed  in 
loose-fitting  house  dresses  and  there  were  three  or  four 
drunken  men  lolling  around;  that  beer  was  being  served  and 
witnesses  bought  some ;  that  they  asked  two  or  three  different 
girls  ''what  their  price  was  and  in  each  case  the  girl  answered 
one  dollar  and  one-half  a  trick";  that  Barker  said:  "We  are 
interested  in  staying  all  night;  what  is  your  price  for  all 
night!"  to  which  one  of  the  girls  answered,  **Ten  dollars," 
and  further  said,  ** Don't  come  back  before  1  o'clock  as  we 
are  busy  right  up  until  then."  Witness  Barker  said  that 
the  word  *' trick"  was  "a  polite  term  for  sexual  intercourse. " 
Two  police  officers  testified  that  the  general  reputation  of  the 
premises  was  that  it  was  used  as  a  house  of  prostitution. 

A.  E.  Goddard,  a  son  of  the  defendant,  testified  that  he 
acted  for  his  mother  in  connection  with  her  property;  that 
he  read  an  article  in  the  "Sacramento  Union"  of  Septem- 
ber 17,  1917,  regarding  an  affidavit  made  by  Grant  to  the 
effect  that  the  property  in  question  was  used  as  a  house  of 
prostitution ;  that  he  immediately  notified  Mr.  George  Locke, 
the  tenant  of  the  property,  to  have  the  people  vacate  if  it 
was  used  for  purposes  of  that  kind  and  that  he  visited  the 
district  attorney  and  told  him  that  their  instructions  to 
their  agent  had  been  under  no  circumstances  to  rent  the 
premises  as  a  house  of  prostitution;  that  the  people  occupy- 
ing the  premises  immediately  moved  out;  that  he  visited  the 
premises  that  evening  and  found  only  a  Chinese  caretaker 
there;  that  he  saw  Mr.  Locke  several  times  after  that  and 
that  Mr.  Locke  assured  him  the  place  was  closed.  George 
Locke  testified  that  immediately  after  Mr.  Goddard  called 
upon  him  he  told  the  tenants  to  vacate  and  that  they  did 
vacate  the  premises  before  September  25,  1917.  The  witness 
owned  the  personal  property  on  the  premises  and  testified 
that,  on  the  date  of  the  trial,  November  15,  1917,  it  was  still 
there.  A  witness  who  had  charge  of  the  renting  of  the 
premises  testified  that  they  were  occupied  from  September 
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7th  until  September  25th  and  that  they  became  vacant  on  the 
latter  date. 

The  people  presented  no  testimony  showing  or  tending  to 
show,  otlier  than  the  inference  which  might  be  drawn  from 
the  testimony  that  acts  of  prostitution  and  lewdness  were 
carried  on  in  the  building  in  question  on  and  prior  to  the 
thirteenth  day  of  September,  1917,  that  subsequent  to  the 
date  just  mentioned  acts  prohibited  by  the  abatement  act 
were  committed  in  said  building  or  that  the  building  was 
used  subsequent  to  said  date  for  purposes  of  assignation  or 
prostitution  or  that  acts  of  lewdness  were  practiced  therein. 
But  it  is  the  position  of  the  people  that,  inasmuch  as  it  would 
be  practically  impossible  in  most  of  such  cases  as  the  one 
here  to  show  that  acts  of  prostitution  or  of  assignation  or 
of  lewdness  were  practiced  in  a  building  at  the  very  instant 
that  the  complaint  is  filed,  the  presumption  **that  a  thing 
once  proved  to  exist  continues  as  long  as  is  ujsual  with  things 
of  that  nature"  (subd.  32,  sec.  1963,  Code  Civ.  Proc.)  applies, 
and  that  it  was,  therefore,  not  necessary  to  make  aflBrmative 
or  direct  proof  or  for  the  court  to  find  that  at  the  time  of 
the  commencement  of  the  action  the  immoral  acts  mentioned 
were  carried  on  in  the  building.  (See  People  v.  Mdcy,  43 
Cal.  App.  479,  [184  Pac.  1008].)  The  presumption  referred 
to  is  a  mere  rule  of  evidence  and  will  stand  ajs  evidence, 
where  applicable,  only  where  it  is  not  overcome  by  other  evi- 
dence, and,  conceding  that  it  applies  in  such  a  case  as  this 
or  does  not  run  counter  to  the  presumption  declared  in  sub- 
division 33  of  section  1963  of  the  Code  of  Civil  Procedure, 
to  wit,  **That  the  law  has  been  obeyed,"  the  answer  to  the 
contention  is  that  there  was  introduced  by  the  appellant  tes- 
timony which  appears  to  have  been,  in  the  judgment  of  the 
court,  of  sufficient  probative  power  to  overcome  the  force  or 
efTect  of  the  presumption  relied  upon  by  the  people.  The 
uncontradicted  testimony  of  the  agent  and  the  original  lessee 
of  the  building  is  that  they,  having  read  on  September  17, 
1917,  in  the  ** Sacramento  Union,''  a  morning  newspaper,  of 
an  affidavit  filed  with  the  district  attorney  of  Sacramento 
county  by  the  executive  officer  of  the  State  Law  Enforce- 
ment and  Protective  League,  charging  that  the  premises  in 
question  were  being  used  for  the  immoral  purposes  pro- 
hibitod  by  the  Abatement  Act,  immediately  proceeded  to  take 
steps  looldug  to  the  closing  of  the  place  and  that,  on  the 
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twenty-fifth  day  of  September,  1917,  they  sneceedecl  in  caus- 
ing, and  did  cause,  the  inmates  of  the  building  to  be  evicted 
and  closed  the  place,  and  that  from  and  after  that  date 
down  to  the  date  of  the  trial  of  this  action,  which  was  com- 
menced on  the  fifteenth  day  of  November,  1917,  the  building 
or  the  upper  portion  thereof  complained  of  by  the  said  ex- 
ecutive officer  had  not  been  occupied  or  used  for  any  pur- 
pose, except  for  the  storing  of  the  furniture  used  by  the 
parties  charged  with  conducting  the  premises  in  contraven- 
tion of  the  mandates  of  the  statute.  [1]  The  trial  court 
evidently  believed  the  testimony  of  the  witnesses,  Goddard 
and  Locke,  the  agent  of  the  owner  and  the  original  lessee,  re- 
spectively, of  the  building,  for  it  found  that  the  owner  of 
the  building,  having  been  informed  on  the  seventeenth  day 
of  September,  1917,  that  the  upper  story  was  being  used  for 
immoral  purposes,  caused  the  persons  so  occupying  the  same 
to  remove  therefrom  on  September  25,  1917,  three  days  be- 
fore the  complaint  invoking  the  injunctive  power  of  the  court 
against  the  building  as  a  nuisance  was  filed,  and  that  ''at 
the  time  of  the  filing  of  said  complaint  there  was  no  tenant 
or  other  person  whatever  occupying  said  premises."  And  it 
is  upon  this  finding  that  we  base  the  above  declaration  that 
the  presumption  "that  a  thing  once  found  to  exist  continues 
as  long  as  is  usual  with  things  of  that  nature,"  if  it  applies 
at  all  to  the  fact  that  a  nuisance  such  as  the  one  complained 
of  here,  which  is  itself  a  crime  (Pen.  Code,  sec.  372),  has 
been  proved  to  have  existed  or  to  have  been  maintained  at 
some  time  in  the  past,  was  dispelled  or  overcome  by  ''other 
evidence."     (Code  Civ.  Proc,  sec.  1963.) 

Of  course,  we  are  not  to  be  understood  as  holding  that  in 
all  cases  brought  under  the  Abatement  Act  it  is  necessary,  to 
sustain  the  complaint,  that  immoral  acts  which  constitute  the 
nuisance  under  said  statute  must  be  directly  or  aflSrmatively 
shown  to  have  been  committed  in  the  place  down  to  the  very 
time  of  the  filing  of  the  complaint.  We  simply  hold  here 
that  there  is  a  positive  finding  that,  before  the  filing  of  the 
complaint,  the  place  had  been  closed  to  immoral  practices. 

We  are  now  brought  to  the  consideration  of  the  question 
whether  the  findings  support  the  decree. 

[2]  As  we  have  seen,  the  action  was  commenced  by  the 
filing  of  a  complaint  on  the  twenty-eiorhth  day  of  September, 
1917,  and  finding  No.  3  is  the  only  finding  which  contains 
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anything  respecting  the  commission  of  acts  of  lewdness,  ete^ 
in  and  upon  the  premises.    Said  finding  is: 

**That  on,  and  for  a  long  time  prior,  to  the  thirteenth  day 
of  September,  1917,  said  real  property  herein  described,  to- 
gether with  the  upper  story  of  the  building  situate  and 
erected  thereon,  was,  during  all  of  said  time,  used  for  the 
purpose  of  lewdness,  assignation  and  prostitution,  and  the 
said  upper  story  of  said  building  was  and  now  is  a  nuisance 
under  the  laws  of  the  state  of  California." 

On  the  other  hand,  as  has  been  shown,  the  court  found,  in 
finding  No.  5,  that  having  been  informed  on  the  seventeenth 
day  of  September,  1917,  that  said  premises  were  being  used 
for  immoral  purpases,  the  owner  caused  the  persons  so  occu- 
pying and  using  the  same  to  remove  therefrom  on  Septem- 
ber 25,  1917,  etc. 

It  is  very  clear  that  the  finding  that  "the  said  upper  story 
of  said  building  was  and  now  is  a  nuisance  under  the  laws 
of  the  state  of  California,"  taken  alone  or  by  itself,  is  a  con- 
clusion of  law  and  does  not  involve  a  finding  of  fact;  but, 
if  it  were  deemed  necessary  to  concede  that,  in  the  connection 
in  which  it  is  employed,  it  might  justly  be  held  to  consti- 
tute a  finding  of  an  ultimate  fact,  it  is  nevertheless  plainly 
manifest  that  it  is  wholly  inconsistent  with  finding  No.  5. 
It  is  obvious  that  if,  as  the  court  found,  the  owner  of  the 
building,  on  receiving  information  that  the  upper  story 
thereof  was  being  used  for  immoral  purposes,  caused  the 
persons  so  using  it  to  be  removed  therefrom  before  the  filing 
of  the  complaint  herein,  the  nuisance  complained  of  was 
abated  by  the  act  of  the  owner  herself  before  legal  proceed- 
ings against  her  and  the  building  under  the  Abatement  Act 
were  instituted.  This  is  at  least  necessarily  and  indeed, 
the  only  rational  inference  following  from  said  finding. 
[3]  That  portion  of  said  finding  that  the  furniture  in  said 
building  at  and  during  the  time  the  nuisance  was  being 
maintained  therein  was  not  removed  from  said  premises  at 
the  time  those  using  them  for  immoral  purposes  were  com- 
pelled by  the  owner  to  vacate  the  building  possesses  no  sig- 
nificance. Neither  the  furniture  nor  the  building  itself 
constituted  the  nuisance  complained  of.  It  was  the  man- 
ner in  which  and  the  purpose  for  which  both  were  used  that 
constituted  the  nuisance,  and  if  those  using  the  furniture 
and  the  building  for  immoral  purposes  were  evicted  there- 
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from  or  from  the  upper  story,  where  the  nuisance  was  being 
maintained,  was  closed  to  those  persons  and  all  other  persons 
desiring  or  intending  to  use  them  for  the  same  purposes, 
how  could  the  nuisance  be  further  maintained  f  The  answer 
to  this  question  is  too  obvious  to  require  further  consider- 
ation of  the  proposition. 

But  we  are  still  of  the  opinion  that  the  alleged  find- 
ing that  the  building  ^'now  is  a  nuisance"  is  a  conclusion 
of  law,  notwithstanding  the  connection  in  which  it  is  used. 
In  the  initial  portion  of  the  finding  (and,  as  stated,  said 
finding  is  the  only  one  of  the  several  findings  which  finds 
that  acts  of  lewdness,  etc.,  had  been  practiced  on  and 
in  the  premises),  it  is  found  that  the  upper  story  of  the 
building  was,  not  down  to  the  filing  of  the  complaint,  but 
"on,  and  for  a  long  time  prior  to,  the  thirteenth  day  of 
September,  1917,  used  for  the  purposes  of  lewdness,  assigna- 
tion and  prostitution,"  etc.  This  finding  does  not  support 
the  conclusion  or  the  finding,  if  such  it  might  properly  be 
called,  that  the  place  ''now  is  a  nuisance  under  the  laws  of 
the  state  of  California." 

[4]  It  follows  that,  in  any  view  of  the  findings,  the  de- 
cree cannot  stand.  Where  there  are  inconsistent  findings 
upon  a  particular  ultimate  fact — that  is,  where  the  findings 
are  irreconcilably  inconsistent,  as  would  be  true  here  as 
between  finding  No.  5  and  that  portion  of  finding  No.  3  to 
the  effect  that  the  building  is  now  a  nuisance,  assuming  that 
the  latter  is  a  finding  of  fact  and  not  a  conclusion  of  law — 
a  judgment  or  decree,  so  predicated,  cannot  be  upheld.  It 
cannot  in  such  case  be  determined  upon  which  of  the  findings 
it  was  intended  that  the  judgment  should  rest.  The  judg- 
ment may  safely  rest  on  one  or  the  other,  taken  alone,  if  it 
be  consistent  with  the  finding,  but  it  is  very  clear  that  it 
cannot  rest  on  two  findings  in  irreconcilable  opposition  to 
each  other  as  to  the  same  fact.  And  with  the  conclusion, 
stated  as  a  finding,  that  the  building  "now  is  a  nuisance," 
eliminated  as  a  finding  of  fact,  there  is  left  no  finding  upon 
which  the  decree  can  rest. 

[5]  It  is  contended,  however,  that  the  finding  that  the 
act  of  the  owner  of  the  building  in  evicting  therefrom  the 
parties  who  were  using  it  for  immoral  purposes  was  not  done 
"in  good  faith  for  the  purpose  of  permanently  abating  said 
nuisance,"  destroyed  whatever  force  there  may  be  in  the 
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finding,  which  we  hold  establishes  or  finds  the  fact  that  the 
nuisance  had  been  abated  by  the  owner  prior  to  the  filing 
of  the  complaint,  that  the  females  who  were  conducting  the 
premises  for  immoral  purposes  were  evicted  therefrom  as 
indicated  in  said  finding.  This  contention  would  no  doubt 
possess  much  force  if  there  was  any  evidence  to  support  the 
finding  of  want  of  good  faith  on  the  part  of  the  owner  in 
causing  the  female  inmates  of  the  building  to  vacate  it.  As 
seen,  the  only  testimony  presented  by  the  people  is  to  the 
effect  that  the  building,  or  the  upper  story  thereof,  was  used 
for  immoral  purposes  on  and  prior  to  the  thirteenth  day  of 
September,  1917.  The  testimony  introduced  by  the  defense 
(and  it  is  not  contradicted,  so  far  as  the  face  of  the  record 
discloses)  is  that  the  son  and  agent  of  the  owner,  upon  learn- 
ing of  the  complaint  made  against  the  building,  immediately 
went  to  the  office  of  the  district  attorney  and  stated  to  that 
officer  that  **our  instructions  to  our  agent  had  been  under 
no  circumstances  to  rent  it  for  a  house  of  that  kind;  that  I 
told  him  the  people  moved  out  immediately — we  had  ordered 
to  have  it  vacated";  that  he  went  to  the  premises  after  the 
order  to  vacate  was  made  and  that  the  women  had  all  left 
the  house,  and  that  there  was  no  one  remaining  in  the  upper 
story  but  a  caretaker  in  the  person  of  a  male  Chinese.  He 
further  testified  that  he  met  a  police  officer  whose  **beat'' 
embraced  the  district  in  which  the  building  is  situated,  and 
said  to  the  officer  ''that  if  there  is  anything  like  that  going 
on,  we  had  given  instructions  that  the  house  be  cleaned  out, 
be  closed,  just  as  soon  as  they  could  get  their  things  out 
of  there.  As  I  understand,  Mr.  Locke  said  it  had  been 
closed,  because  I  went  to  see  Mr.  Locke  several  times  after 
that,  and  he  assured  me  the  place  was  closed."  The  witness, 
Locke,  for  the  defense,  corroborated  Goddard  as  to  the  in- 
structions given  to  him  by  the  latter  that  the  building  should 
not  be  used  for  immoral  purposes  and  as  to  the  eviction  of 
the  female  inmates  and  the  closing  of  the  place  as  above 
indicated. 

It  would  thus  seem  very  clear  that  the  owner  and  her 
agent  acted  in  perfect  good  faith  in  causing  the  place  to  be 
vacated  and  closed  to  the  immoral  purposes  for  which  it  had 
previously  been  used.  This  proposition  becomes  the  more 
clearly  apparent  from  the  fact  that  the  people  introduced 
no  testimony  tending  to  show  that  the  closing  up  of  the  place 
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by  the  owner  was  not  done  in  good  faith — ^that  is,  that  there 
were  any  act  or  acts  on  the  part  of  the  owner  or  the  agent 
or  lessee  of  the  building  to  permit  it  to  be  reopened  for  use 
for  immoral  purposes.  The  ease  of  State  "v.Jeromey  80  Wash. 
261,  [141  Pac.  753],  cited  by  the  district  attorney  on  the 
question  of  good  faith  is  not  in  point  here.  In  that  case  the 
female  who  had  conducted  a  house  of  prostitution  on  the 
premises  there  in  question  and  another  female  prostitute 
were  still  occupying  the  premises,  not  owned  but  under  lease 
by  one  of  them,  when  the  action  to  suppress  the  nuisance 
was  commenced,  although  there  was  no  proof  of  actual  acts 
of  prostitution  having  been  practiced  in  the  house  from  the 
twenty-ninth  day  of  June,  1913,  when  both  women  were 
arrested  for  practicing  acts  of  prostitution,  and  the  thirtieth 
day  of  June,  1913,  when  the  complaint  that  the  house  was 
being  maintained  as  a  nuisance  by  the  women  was  filed. 
Quite  clearly,  the  fact  that  the  women  themselves  remained 
in  the  house  after  it  was  claimed  that  they  had  ceased  carry- 
ing on  the  business  of  prostitution  therein  constituted  a  cir- 
cumstance from  which  the  court  could  well  draw  the  infer- 
ence that  immoral  acts  were  still  being  committed  in  the 
place  subsequent  to  the  time  that  it  was  claimed  that  the 
nuisance  was  abated  by  the  female  inmates  themselves.  And 
the  court,  in  that  case,  with  apparent  justness,  held  that, 
although  some  of  the  furniture  had  been  removed  from  the 
building  and  the  conditions  therein  generally  changed  to 
some  extent,  it  was  for  the  trial  court  to  determine  upon  the 
whole  evidence  whether  the  house  in  good  faith  had  been 
closed  as  one  of  prostitution,  and  refused  to  disturb  the  de- 
cree authorizing  the  sale  of  the  furniture  and  enjoining  the 
further  use  of  the  premises  for  any  purpose  for  the  period 
of  six  months.  It  is  hardly  necessary  to  repeat  that  in  this 
case  the  women  were  all  driven  out  of  the  place  by  the 
owner  of  the  building  through  her  agents  before  the  com- 
plaint was  filed,  although,  as  seen,  the  furniture,  which  was 
not  the  property  of  the  owner  of  the  building  but  belonged 
to  Locke,  the  original  lessee,  had  not  then  been  removed 
therefrom. 

The  decree  herein  enjoins  the  use  of  the  building  for  any 
purpose  for  the  period  of  one  year,  and  it  seems  to  us  that 
in  a  case  of  this  character,  where,  as  here,  the  question 
whether  so  severe  and  drastic  a  penalty  should  be  visited  upon 
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the  owner  of  real  property  turns  upon  the  proposition  of 
good  faith — that  is,  whether  the  owner  himself  has  in  good 
faith  abated  the  nuisance,  with  the  intention  that  it  shall 
remain  abated  for  all  time,  before  a  complaint  looking  to 
the  suppression  of  the  nuisance  theretofore  maintained  in 
and  on  the  premises  has  been  filed — a  finding  of  want  of  good 
faith  in  such  case  should  be  supported  by  evidence  clear, 
satisfactory,  and  convincing.  The  testimony  presented  by 
the  people  does  not,  in  our  opinion,  make  out  such  a  case, 
while  that  of  the  defendant,  as  we  have  before  said,  appears 
to  disclose  perfect  good  faith  in  closing  the  place  as  it  had 
been  immorally  maintained  and  an  intention  of  permanently 
closing  it  as  a  house  of  assignation  and  prostitution  or  in 
which  lewd  conduct  is  practiced.  The  uncontradicted  testi- 
mony of  the  owner's  son,  who  was  acting  as  the  agent  of  the 
building,  that  he  told  a  police  patrolman  of  the  particular 
district  in  the  city  in  which  the  house  is  located  that  he  de- 
sired that  a  stop  should  be  put  to  any  attempt  to  use  the 
premises  for  immoral  purposes  is  very  strong  evidence  of  the 
good  faith  of  the  owner  in  causing  the  building  to  be  vacated 
by  the  women  who  had  previously  used  it  for  purposes  of 
prostitution  and  assignation,  etc. 

[6]  It  is,  of  course,  well  settled — indeed,  it  is  but  the 
statement  of  a  rule  necessarily  following  from  the  very  l<^ic 
of  such  a  situation — that,  where  a  nuisance  to  abate  which 
an  action  has  been  commenced  has  been  abated  or  suppressed 
by  the  parties  themselves  charged  with  maintaining  the  nui- 
sance or  otherwise  prior  to  the  commencement  of  the  action 
the  further  prosecution  of  the  action  cannot  be  maintained 
and  the  action  should  be  dismissed,  for  the  very  obvious 
reason  that  there  is  then  nothing  existing  against  or  upon 
which  the  injunctive  process  of  the  court  can  or  will  operate. 
(Joyce  on  Nuisances,  sec.  486,  p.  704;  2  Wood  on  Nuisances, 
3d  ed.,  sec.  864;  McCarthy  v.  Oaston  Ridge  MUl  Co,,  144 
Cal.  542,  547,  [78  Pac.  7] ;  OUbert  v.  Peck,  162  Cal.  54,  55, 
[Ann.  Cas.  1913C,  1349,  121  Pac.  315].)  And  this  rule,  of 
course,  applies  as  well  to  cases  arising  under  the  Red-light 
Abatement  Act  as  in  other  cases  of  nuisances.  (See  People 
V.  Dillman,  37  Cal.  App.  415,  [174  Pac.  951];  People  v. 
Bvrrh,  46  Cal.  App.  391,  [189  Pac.  716] ;  State  v.  Jerome, 
80  Wash.  261,  [141  Pac.  753].) 
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We  conclude  that  the  judgment  should  be  reversed,  but 
do  not  feel  justified  in  ordering,  as  the  counsel  for  the  appel- 
lant requests  us  to  do,  the  court  below  to  enter  judgment  in 
favor  of  the  appellant  upon  the  findings  as  they  appear  in 
this  record.  Another  trial  might  bring  forth  other  and  addi- 
tional proof  upon  the  question  whether  the  nuisance  was  in 
good  faith  abated  by  the  owner  of  the  building,  which  would 
support  a  finding  of  want  of  good  faith. 

The  judgment  is  reversed. 

Burnett,  J.,  and  Nicol,  P.  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  26,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — A  majority  of  the  justices  not  having 
assented  to  the  granting  of  a  hearing  of  the  above-entitled 
cause  in  this  court  after  decision  by  the  district  court  of  ap- 
peal of  the  third  appellate  district,  it  is  deemed  proper  to 
say  that  the  view  of  those  opposed  to  the  granting  of  such 
petition  ia  that  the  district  court  of  appeal  opinion  recognizes 
that  a  mere  sham  abatement  of  the  nuisance  prior  to  action 
would  not  be  a  defense,  and  that  in  so  far  as  this  feature 
of  the  case  is  concerned,  the  reversal  was  for  want  of  evi- 
dence to  sustain  the  finding  of  lack  of  good  faith,  and  that 
upon  the  face  of  the  opinion  no  error  appears  in  this  re- 
gard. 

The  application  for  a  hearing  stands  denied. 

Lawlor,  J.,  and  Olney,  J.,  voted  for  a  hearing  in  the 
supreme  court. 
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[Civ.  No.  2134.     Third   Appellate  Distriet.— May   26,   1920.] 

A.    MALOOF,    Respondent,    v.    ONA    M.    DAVIS    et    al., 

Appellants. 

[1]  Brokers  —  Procuring  Cause  of  Sale  —  Consummation  Through 
Another. — When  an  agent  takes  a  prospective  purchaser  upon 
land  which  he  has  been  authorized  in  writinj^  by  the  owner  to 
offer  for  sale  and  to  sell,  introduces  such  purchaser  to  the  owner 
and  succeeds  in  awakening  his  interest  in  the  property,  and  the 
purchaser  expresses  a  tentative  or  conditional  purpose  to  buy  the 
land,  and  a  short  time  thereafter  he  does  purchase  it,  the  trial 
court  is  justified  in  concluding  that  such  agent's  efforts  were  the 
procuring  cause  of  the  sale,  or  at  least  that  the  sale  "was  made 
by,  through,  or  upon  information  received  through  such  agent"; 
notwithstanding  the  sale  is  consummated  through  another  agent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge.    Afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  L.  Thompson  for  Appellants. 

Kellogg  &  Kyle  for  Respondent. 

BURNETT,  J. — The  action  was  for  compensation  for 
securing  a  purchaser  of  real  estate  belonging  to  defendants. 
The  written  contract,  executed  by  the  parties,  upon  which 
the  action  was  brought,  as  far  as  necessary  to  quote  was  in 
the  following  language:  "I  hereby  authorize  A.  Maloof,  as 
my  agent,  for  a  term  of days  from  this  date,  and  here- 
after until  notified  by  me  in  writing  that  the  same  is  with- 
drawn (this  is  not  exclusive),  to  offer  for  sale  and  sell  for 
me  for  the  sum  of  $35,000,  my  real  property  [describing  it] . 
And  I  further  agree  that  if  my  said  agent  shall  procure  a 
buyer  for  said  property,  or  if  a  sale  or  exchange  is  made  by, 
or  upon  any  information  received  through  siLch  agency, 
whether  such  sale  or  exchange  be  made  before  or  after  the 
expiration   of  this  agreement,   at  the  above  or  any  other 

1.  When  broker  is  considered  as  procuring  causa  of  sale,  iiot6|  44 
L.  B.  A.  321. 
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amount  named  or  accepted  by  me,  I  will  pay  to  said  agents 
Five  Per  Cent  of  such  selling  price,  as  a  commission  and 
compensation  for  such  services.'*  The  court  found  that  **the 
plaintiff  interested  one  John  Greott  in  the  purchase  of  said 
property  .  .  .  and,  thereafter,  the  said  defendants  sold  said 
ranch  property  to  said  John  Greott  and  accepted  and  re- 
ceived from  him,  in  payment  thereof,  the  sum  of  thirty  thou- 
sand dollars  .  .  .  That  the  said  buyer  of  property,  to  wit, 
John  Greott,  was  procured  by  plaintiff,  and  said  sale  to  said 
John  Greott  was  made  by  and  upon  information  received 
by  said  defendants  from  plaintiff."  The  foregoing  findings 
present  the  only  questions  that  are  in  controversy  between 
the  parties.  In  fact,  during  the  progress  of  the  trial  the 
learned  counsel  for  appellants  declared,  ''I  suppose  the  only 
question  in  this  case  is,  was  Mr,  Gray  or  Mr.  Greott  the 
purchaser,"  and  subsequently  he  said,  **0f  course,  the  real 
issue  in  this  case  is  what  was  the  procuring  cause  of  the 
sale;  that  is  the  real  question  in  this  case."  The  record  con- 
tains  evidence  of  these  facts  as  substantially  stated  by  re- 
spondent: After  the  execution  of  this  contract,  and  before 
any  written  notice  of  its  withdrawal,  plaintiff  took  several 
persons  out  to  look  at  the  property  in  an  endeavor  to  interest 
them  as  buyers.  Finally  he  did  interest  one  John  Greott, 
took  him  and  his  wife  out  to  inspect  the  property  in  person, 
introduced  them  to  the  defendants  as  being  possible  pur- 
chasers and  spent  with  them  two  or  three  hours  while 
they  examined  and  talked  with  the  defendants  about  the  en- 
tire property.  Greott  liked  the  place  and  was  very  much 
interested  in  it,  but  having  already  an  offer  outstanding  for 
another  place  said  he  would  make  no  offer  until  he  heard 
from  that,  when  he  would  talk  business,  would  let  them 
know  and  would  make  them  an  offer.  Within  a  short  time 
afterward  plaintiff  saw  Greott  twice  and  eacli  time  was  ad- 
vised that  Greott  had  not  yet  found  out  about  his  offer  for 
the  other  place,  and  was  not  ready  to  talk  business  concern- 
ing the  purchase  of  this.  While  plaintiff  was  still  waiting 
for  Greott  to  answer,  he  evidently  learned  that  he  was  not 
to  get  the  other  place,  and  the  transaction  occurred  by  which 
the  defendants  conveyed  their  property  to  Greott  by  deed 
dated  April  19,  1919,  and  on  the  same  day  taken  by  Greott 
himself  to  the  recorder's  office,  and  there  recorded.  There- 
upon plaintiff  sought  out  Greott  and  inquired  why  he  had 
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bought  defendaBts'  place  from  other  agents  and  he  replied 
that  it  was  because  he  could  get  it  cheaper  from  Gray,  the 
real  estate  agent  with  whom  the  property  had  been  listed  by 
defendants.  Respondent  thereupon  went  to  one  of  the  de- 
fendants and  demanded  his  commission  on  account  of  the 
sale  to  his  customer  and  was  informed  that  appellants  had 
obtained  a  contract  from  Gray  that  they  should  have  no 
commission  to  pay  and  if  any  was  paid  it  was  up  to  Gray. 
Greott  paid  the  entire  purchase  price  of  $30,000,  which  was 
accepted  by  defendants,  in  the  form  of  three  personal  checks, 
one  April  12,  1919,  for  $5,000;  two  on  April  19,  1919,  the 
date  of  the  execution  and  delivery  of  the  deed,  one  for 
$12,640  and  one  for  $12,360. 

Of  course,  we  are  not  concerned  with  the  fact  that  evidence 
was  introduced  on  behalf  of  appellants  to  the  effect  that  one 
Gray  was  the  real  purchaser  of  the  property  and  that  the 
deed  was  taken  in  the  name  of  Greott  to  secure  him  for  the 
purchase  price,  which  he  advanced.  It  is  sufficient  for  us  to 
say  that  the  court's  conclusion  to  the  contrary  finds  in  the 
record  sufficient  legal  support.  Moreover,  according  to  the 
testimony  of  Mr.  Gray,  he  and  Mr.  Greott  were  partners  in 
the  transaction;  in  other  words,  the  purchase  was  made  by 
and  for  the  benefit  equally  of  both  of  them.  Upon  this 
theory  the  participation  of  Greott  in  the  purchase  is  suffi- 
cient, in  a  legal  sense,  to  satisfy  the  requirement  that  the 
purchaser  must  be  one  secured  by  the  agent. 

The  question  whether  the  efforts  of  the  agent  were  the  pro- 
curing cause  of  the  sale  must  be  resolved  in  favor  of  the  find- 
ing of  the  court,  since  such  is  a  rational  inference  from 
the  showing  made.  [1]  When  an  agent  takes  a  prospec- 
tive purchaser  upon  the  land,  introduces  him  to  the  owner, 
and  succeeds  in  awakening  his  interest  in  the  property,  and 
the  purchaser  expresses  a  tentative  or  conditional  purpose  to 
buy  the  land,  and  a  short  time  thereafter  he  does  purchase 
it,  no  surprise  should  be  occasioned  if  a  court  concludes  that 
the  agent's  efCorts  were  the  procuring  cause  of  the  sale,  or 
at  least  that  the  sale  ''was  made  by,  through,  or  upon  infor^ 
motion  received  through  such  agent.'' 

Api>ellants  have  treated  us  to  an  interesting  and  instruc- 
tive discussion  of  the  principles  governing  brokers'  commis- 
sions, but  they  are  familiar  to  the  profession  and  have  been 
often  considered  by  this  and  other  appellate  courts  of  the 
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state,  and  we  deem  further  consideration  of  them  unneces- 
sary. 

The  question  here  is  one  of  evidence,  and,  since  there  is 
no  legal  objection  to  the  validity  of  the  contract  made  by  the 
parties  and  we  are  satisfied  that  there  is  support  for  the 
conclusion  of  the  trial  judge  that  plaintiff  fully  executed 
the  terms  and  conditions  of  said  contract  entitling  him  to 
the  compensation  therein  provided,  we  need  to  go  no  further. 

The  judgment  is  affirmed. 

Nicol,  P.  J.,  pro  iem.,  and  Hart,  J.,  concurred. 


[Ciy.    No.    8893.    First    Appellate    Dietriet,    Division    One.— May    26, 

1920.] 

EVA  P.  RICHMOND,  Appellant,  v.  HELEN  V.  DENNY, 
Executrix,  etc.,  et  al.,  Bespondents. 

[1]  Bestoration  Of  Records— DnroRCB  Action — Alimony  Provision— 
iNsumciENCT  Of  Evidence — Judgment. — ^Upon  an  application  for 
the  restoration  of  the  record  in  a  divorce  action,  the  court, 
if  not  fully  satisfied  from  the  evidence  adduced  in  support  thereof 
that  the  provision  for  alimony,  alleged  to  have  been  a  part  of  the 
original  decree  of  divorce,  correctly  expresses  the  order  previously 
made  by  it,  is  justified  in  refusing  to  direct  the  restoration  of  the 
record  to  the  extent  of  including  it. 

[2]  Id. — Date  op  Divorcb — Heference  to  Becord  op  Title  Company. 
In  such  a  proceeding  it  is  not  error  to  refuse  to  allow  a  witness 
to  testify  regarding  the  date  of  the  divorce  action  from  a  reeord 
of  a  title  company,  where  such  record  was  not  made  by  her  or 
under  her  direction. 

[3]  Id. — Service  op  Summons— Hearsay  Evidence. — In  such  a  pro- 
ceeding, testimony  of  the  wife  that  she  knew  her  husband,  the  de- 
fendant, was  served  with  summons  in  the  divorce  action  at  a  given 
place,  if  based  on  hearsay,  is  properly  excluded;  and  it  is  not  error 
to  refuse  to  permit  her  counsel  to  show  by  tests  of  her  recollection 
that  she  has  a  remarkable  memory. 

[4J  Id. — ^Knowledge  op  Defendant  op  Divorce  Action  —  Conversa- 
tions With  Plaintiff  Immaterial.— In  a  proceeding  to  restore 
the  records  in  a  divorce  action,  testimony  of  the  plaintiff  as  to 
conversations  had  by  her  with  the  defendant  subsequent  to  the 
divorce  action,  if  ofi^ered  for  the  purpose  of  showing  that  the  de- 
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fendant  was  personally  served  at  a  given  place,  that  he  knew  a 
divorce  had  been  granted,  and  that  he  knew  the  amount   of   the 
permanent  maintenauce,  is  immaterial  and  properly   excluded. 
[6]  Id. — New  Trial  Unauthorized. — In  a  proceeding  for  the  restora- 
tion of  lost  or  destroyed  records,  a  new  trial  is  unauthorized. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  to  restore  a  lost 
record  in  conformity  with  plaintiff's  application.  John 
Hunt,  Judge.    Afl5rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  P.  Dunkley  and  George  F.  Owens  for  Appellant. 

Jas.  P.  Sweeney  and  Frank  J.  Fontes  for  Respondents. 

WASTE,  P.  J. — This  is  an  appeal  from  a  judgment,  or 
order,  of  the  trial  court  refusing  to  restore  a  lost  or  de- 
stroyed record,  in  conformity  with  appellant's  application 
for  restoration  of  the  records  in  the  case  of  Eva  F,  Denny 
V.  Orion  0.  Denny,  a  divorce  action  instituted  by  the  appel- 
lant against  her  husband,  since  deceased,  in  1884,  the  record 
of  which  was  destroyed  in  the  conflagration  of  April  18, 
1906.  The  court  found,  in  substance,  and  restored  the  com- 
plaint, the  summons,  service  of  which  was  made  and  default 
entered,  the  findings,  and  the  decree  of  divorce.  It  refused 
to  incorporate  in  the  decree  an  alleged  provision  granting  the 
plaintiff  the  sum  of  $250  per  month  as  and  for  permanent 
alimony,  for  the  maintenance  and  support  of  plaintiff  alone, 
commencing  September  1,  1884.  The  restoration  of  the  de- 
cree of  divorce  as  presented  would  have  laid  the  foundation 
for  a  judgment  in  favor  of  the  petitioner,  which  could  have 
been  made  the  basijs  of  a  claim  against  the  estate  of  the  de- 
ceased. 

The  lower  court  found  that  "in  view  of  the  impecunious 
condition  of  the  defendant  [the  deceased  husband]  in  said 
action  at  the  time  of  said  trial,  as  disclosed  by  the  evidence 
herein,  that  no  such  amount  as  the  sum  of  $250  per  month 
was  awarded  to  plaintiff  for  the  support  of  herself 
alone;  .  .  .  That,  at  the  time  of  the  destruction  of  said  rec- 
ords by  fire,  the  said  Eva  F.  Richmond  (formerly  Eva  F. 
Denny)  was  a  resident  of  the  city  and  county  of  San  Fran- 
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Cisco;  that,  in  failing  to  apply  for  the  restoration  of  said 
record  for  more  than  thirty-two  years  since  the  date  of  said 
decree  of  divorce,  and  more  than  ten  years  after  the  destruc- 
tion of  the  records  herein,  and  more  than  six  months  after 
the  date  of  the  death  of  said  Orion  0.  Denny,  the  said  Eva 
P.  Richmond,  formerly  Eva  F.  Denny,  was  guilty  of  laches, 
in  allowing  an  unreasonable  length  of  time  to  elapse  before 
the  filing  of  said  petition  herein,  thus  rendering  uncertain 
and  unsatisfactory  to  the  court  the  testimony  offered  as  to 
the  contents  of  the  proposed  record." 

The  act  providing  for  the  restoration  of  lost  or  destroyed 
records  provides,  in  part:  **  ...  If,  upon  such  hearing 
the  court  shall  be  satisfied  that  the  statements  contained  in 
such  written  application  are  true,  the  court  shall  make  an 
order  reciting  what  was  the  substance  and  effect  of  such 
lost,  injured  or  destroyed  judgment.  ..."  (Stats.  1906 
(Ex.  Sess.),  p.  73,  sec.  2.) 

While  the  attorney  of  record  for  the  plaintiff  in  the  divorce 
action  testified  that,  to  the  best  of  her  recollection,  the  com- 
plaint prayed  for,  and  the  decree  contained  a  provision  award- 
ing $250  to  the  plaintiff  as  her  permanent  alimony,  the  uncon- 
tradicted testimony  of  the  plaintiff  was  that  she  testified, 
upon  the  trial  of  the  divorce  action,  that  her  husband  had  no 
business  or  occupation;  that  his  father  put  him  in  business 
in  Seattle;  that  he  did  not  ''make  good";  that  she  and  her 
husband  were  living  upon  the  bounty  of  defendant's  father; 
that  the  largest  amount  that  the  defendant  had  ever  received 
from  his  father,  as  an  allowance,  was  $150  per  month;  and 
that  these  facts  were  true.  There  was,  therefore,  sufficient 
warrant  for  the  court's  action  in  holding  the  evidence  un- 
satisfactory, and  in  refusing  to  include  the  alimony  provision 
in  the  decree  as  restored,  and  ample  justification  for  the  re- 
mark of  astonishment  of  the  trial  judge,  the  same  one  before 
whom  the  action  was  tried  some  thirty-two  years  ago,  that 
he,  "having  heard  that  the  man  was  only  getting  $150,  or- 
dered him  to  pay  $250." 

[1]  The  lower  court,  not  being  fully  satisfied  from  the 
evidence  adduced  in  support  thereof  that  the  provision  for 
alimony,  alleged  to  have  been  a  part  of  the  original  decree 
of  divorce,  correctly  expressed  the  order  previously  made  by 
it,  was  justified  in  refusing  to  direct  the  restoration  of  the 
record,  to  the  extent  of  including  it.     {Kaufman  v.  Shain, 
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Ill  Cal.  16,  21,  [52  Am.  St.  Rep.  139,  43  Pac.  393].)  Re- 
gardless  of  the  question  of  the  eflPect  of  the  long  dday  in 
making  the  application,  and  the  strong  inference  thereby 
arising,  the  failure  of  the  petitioner  to  satisfy  the  lower  court 
as  to  the  contents  of  the  destroyed  decree  was  fatal  to  her 
cause. 

Certain  errors  complained  of  by  the  appellant  may  be 
briefly  disposed  of.  The  objection  that  the  executrix  and 
executors  of  the  estate  of  the  deceased  defendant  in  the 
state  of  Washington  were  allowed  to  appear  and  defend 
the  action  was  expressly  waived  in  the  court  below,  and  no 
motion  was  made  to  strike  out  their  answer,  the  verification 
of  which,  by  the  attorney  for  the  defendants,  complied  with 
the  requirements  of  the  code. 

[2]  It  was  not  error  to  refuse  to  allow  the  witness,  Mrs. 
Foltz,  to  test  if  j*^  regarding  the  date  of  the  divorce  action 
from  a  record  of  the  Title  Guaranty  and  Trust  Company, 
which  was  not  made  by  the  witness,  or  under  her  direction. 
[3]  The  evidence  of  the  plaintiff  that  she  knew  her  hus- 
band, the  defendant,  was  served  with  summons  in  the  di- 
vorce action  in  San  Francisco,  was  based  on  hearsay,  and 
was  properly  excluded.  Neither  was  it  error  to  refuse  to 
permit  plaintiff's  counsel  to  show  by  tests  of  her  recollec- 
tion that  she  had  a  remarkable  memory. 

[4]  The  appellant  urges  as  one  of  the  grounds  of  her 
appeal  that  the  court  erred  in  refusing  to  allow  the  plaintiff 
to  testify  as  to  conversations  had  by  her  with  the  defendant 
subsequent  to  a  divorce  action,  for  the  purpose  of  showing 
that  he  was  served  personally  in  the  city  and  county  of  San 
Francisco,  that  he  knew  a  divorce  had  been  granted,  and 
that  he  knew  the  amount  of  the  permanent  maintenance,  and 
the  other  facts  contained  in  the  decree  of  divorce.  On  this 
ground  the  evidence  was  immaterial  in  a  proceeding  to  re- 
store the  lost  record,  and  was  properly  excluded,  regardless 
of  the  other  reasons  urged  by  respondents  in  their  objections, 
and  which  seem  to  have  been  favored  by  the  lower  court. 
The  claim  that  the  rejected  testimony  would  have  had  some 
bearing  on  the  matter  of  laches  of  the  petitioner  appears  to 
be  an  afterthought.  Such  contention  was  not  made  in  the 
lower  court. 

The  alle«rcd  facts  as  to  the  contents  of  the  destroyed  docu- 
ments were  fairly  presented  by  the  amended  petition  for  the 
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restoration,  and  the  action  of  the  court  in  not  permitting 
•certain  minor  amendments  was  not  prejudicial  to  the  rights 
of  the  petitioner.  [5]  The  motion  for  a  new  trial  was 
properly  denied.  No  statutory  provision  has  been  called  to 
our  attention  permitting  a  retrial  of  the  limited,  and  special, 
proceedings  provided  for  the  restoration  of  lost  or  destroyed 
records. 
The  order  is  affirmed. 

Richards,  J.,  and  Welch,  J.,  pro  tern,,  concurred. 


[Crim.  Ko.  502.    Third  Appellate  District.— May  26,  1920.] 

THE  PEOPLE,  Respondent,  v.  VICTOR  RICCOMINI  et  al., 

Appellants. 

[1]  OuMiNAL  Law  —  Bubqlaby— Evidence — ^Verdict — Instructions — 
Lack  or  Prejudice. — In  this  prosecution  of  certain  defendants 
charged,  by  an  information,  with  having  entered  a  store  with  in- 
tent to  commit  the  crime  of  larceny,  the  evidence  was  sufficient  to 
justify  the  verdict  of  guilty,  the  law  was  correctly  stated  to  the 
jury,  and  no  error  prejudicial  to  the  defendants  was  committed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Malcolm  C.  Qlenn,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Roy  Lewis  and  B.  E.  Gaddis  for  Appellants. 

TJ.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — The  clerk's  and  reporter's  transcripts  in  this 
case  were  filed  in  this  court  on  December  27,  1&19.  The  case 
was  regrularly  placed  on  the  April,  1920,  calendar  and,  when 
called,  counsel  for  appellants  requested  and  were  granted 
thirty  days'  time  in  which  to  file  an  opening  brief.  Such 
time  having  expired  without  the  filing  of  a  brief  and  no 
extension  of  time  having  been  requested  or  granted,  the  case 
is  now  ordered  submitted  upon  the  record. 
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[1]  By  an  information  filed  in  the  saperior  court  by  the 
district  attorney  of  Sacramento  County,  defendants  were 
charged  with  having,  in  September,  1919,  entered  the  store 
of  0.  Morelli,  in  the  city  of  Sacramento,  with  intent  to  com- 
mit the  crime  of  larceny.  Defendants  were  jointly  tried,  the 
jury  found  them  guilty,  and  they  were  sentenced  by  the 
court  to  imprisonment  in  the  state  prison. 

We  have  carefully  examined  the  record  and  are  satisfied 
that  there  was  sufficient  evidence  to  justify  the  verdict  of 
guilty.  The  law  was  correctly  stated  to  the  jury  by  the 
court  and  we  discover  in  the  record  no  error  prejudicial  to 
the  defendants. 

The  judgment  is  affirmed. 

Nicol,  P.  J.,  pro  tern,,  and  Burnett,  J.,  concurred. 


[Civ.  No.  3283.    Second  Appellate  District,  Division  One. — ^May  27, 

1920.] 

MRS.  ROSE  D.  MITCHELL,  Respondent,  v.  MERCHANTS 
FIRE  ASSURANCE  CORPORATION  OP  NEW 
YORK  (a  Corporation),  Appellant. 

[IJ  FntB  Insurance  —  Preliminary  Proof  of  Loss  —  Acceptance  ob 
Objection  to  by  CJompany  —  When  Loss  Payable  —  Prematubi 
Action. — Where  a  fire  insurance  policy  provides  in  effect  that  the 
company  shall  be  deemed  to  have  assented  to  the  amount  of  loae 
claimed  by  the  insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof  it  shall  notify  him 
in  writing  of  its  partial  or  total  disagreement  with  the  amount  of 
loss  claimed  by  him,  and  that  all  loss  shall  be  payable  thirty  days 
after  the  amount  thereof  has  been  ascertained,  the  company  is  en- 
titled to  a  period  of  twenty  days  within  which  to  accept  or  object 
to  the  amount  of  loss  claimed  by  the  insured  in  his  preliminary 
proof  of  loss  and,  in  the  absence  of  any  objection  made,  the  loss 
becomes  payable  thirty  days  after  the  expiration  of  such  twenty 
days,  and  an  action  brought  before  the  expiration  of  that  period 
is  instituted  prematurely. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Chas.  Monroe,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  W.  Hindman  for  Appellant. 
Duke  Stone  for  Respondent. 

CONREY,  P.  J. — Action  to  recover  for  loss  incurred  by  fire 
and  covered  by  a  fire  insurance  policy  issued  to  the  plaintifE 
by  the  defendant.  Judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

[1]  It  was  provided  in  the  policy  that  **this  company 
shall  be  deemed  to  have  assented  to  the  amount  of  loss 
claimed  by  the  insured  in  his  preliminary  proof  of  loss,  un- 
less within  twenty  days  after  the  receipt  thereof,  .  .  .  the 
company  shall  notify  the  insured  in  writing  of  its  partial  or 
total  disagreement  with  the  amount  of  loss  claimed  by  him 
..."  Further  provision  was  made  for  appraisal  in  case  of 
disagreement  of  the  parties  as  to  the  amount  of  loss.  It  was 
further  provided:  '*Loss  when  payable.  A  loss  hereunder 
shall  be  payable  in  thirty  days  after  the  amount  thereof 
has  been  ascertained  either  by  agreement  or  by  appraise- 
ment; but  if  such  ascertainment  is  not  had  or  made  within 
sixty  days  after  the  receipt  by  the  company  of  the  pre- 
liminary proof  of  loss,  then  the  loss  shall  be  payable  in 
ninety  days  after  such  receipt."  The  complaint  alleged  that 
on  or  about  March  19,  1919,  the  plaintifif  furnished  the  de- 
fendant with  her  proof  of  loss,  and  that  the  defendant  re- 
fuses to  pay  the  same  and  has  not  paid  the  same  or  any 
part  thereof.  The  complaint  is  silent  as  to  any  notice  of 
disagreement  as  to  the  amount  of  loss,  or  any  appraisal  or 
attempt  to  obtain  an  appraisal. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action,  and  that 
demurrer  was  overruled.  Thereafter  the  defendant  filed  its 
answer  in  which  it  was  denied  "that  any  sum  or  sums  of 
money  were  due,  owing  or  unpaid  by  the  defendant  to  the 
plaintiff  at  the  time  of  the  commencement  of  this  action,  or 
at  any  other  time  or  at  all."  The  court  found  that  **on 
March  19,  1919,  and  within  the  time  and  terms  provided  by 
said  policy,  plaintiff  furnished  the  defendant  with  her  proof 
of  loss;  but  that  defendant  has  at  all  times  refused  to  pay 
the  plaintiff  any  sum  whatever  under  said  policy;  and  that 
in  truth  and  in  fact  by  reason  of  said  loss  that  the  defend- 
ant became  liable  to  pay  the  plaintiff  the  said  sum  of  three 
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hundred  fifty  ($350)  dollars,  being  the  reasonable  value  of 
the  furniture  and  personal  effects  so  destroyed." 

On  the  record  thus  produced,  consisting  of  the  judgment- 
roll  alone,  it  appears  that  the  action  was  instituted  prema- 
turely. The  complaint  was  filed  on  May  5,  1919,  which  was 
only  forty-eight  days  after  the  preliminary  proof  had  been 
furnished  by  the  plaintiff  to  the  defendant.  The  defendant 
was  entitled  to  a  period  of  twenty  days  within  which  to  ae- 
cept  or  object  to  the  amount  of  the  loss  as  claimed  by  the 
plaintiff.  In  the  absence  of  any  objection  made,  the  com- 
pany was  '^  deemed  to  have  assented  to  the  amount  of  loss 
claimed  by  the  insured  in  his  preliminary  proof  of  loss"; 
in  other  words,  the  amount  was  thus  ascertained  by  agree- 
ment. Under  those  circumstances,  the  loss  became  payable 
in  thirty  days  from  the  expiration  of  the  twenty  days.  No 
right  of  action  could  accrue  until  the  expiration  of  that 
period  of  thirty  days.  In  Borger  v.  Commercial  Fire  Ins. 
Co.,  24  Cal.  App.  696,  [142  Pac.  115],  the  action  appears 
to  have  been  based  upon  the  same  form  of  policy  as  that 
before  the  court  in  the  case  at  bar;  the  complaint  was  sub- 
ject to  similar  defects,  and  it  was  held  that  the  action  having 
been  commenced  within  less  than  thirty  days  after  the  ex- 
piration of  twenty  days  from  the  presentation  of  the  proofs 
of  loss,  the  action  was  prematurely  brought.  On  that  ground 
the  judgment  was  reversed.  On  the  authority  of  that  de- 
cision, and  without  discussing  the  other  ground  of  appeal 
relied  upon  by  appellant,  the  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred* 
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[Civ.   No.   3244.    First   Appellate    Diatrict,    DiviBion    One.— May    27, 

1920.] 

A.  ROSS,  Appellant,  v.  SAN  FRANCISCO-OAKLAND 
TERMINAL  RAILWAYS  COMPANY  (a  Corporation), 
et  al.,  Respondents. 

[1]  Evidence — SumciSNCY  of  to  Pbovb  Fact— Submission  of  Qites- 
TioN  to  Juby — When  not  Necbssaby. — In  order  to  justify  the 
submission  of  any  question  of  fact  to  a  jury,  the  proof  must  be 
sufficient  to  raise  more  than  a  mere  conjecture,  or  surmise,  that  the 
fact  is  as  alleged.  It  must  be  such  that  a  rational,  well- 
constructed  mind  can  reasonably  draw  from  it  the  conclusion  that 
the  fact  exists.  When  the  evidence  is  not  sufficient  to  justify  such 
an  inference,  the  court  may  properly  refuse  to  submit  the  question 
to  the  jury. 

[2]  Id. — When  Dibected  Veedict  Pbopeb — Conflict  in  Evidence. — A 
directed  verdict  is  proper  whenever,  upon  the  whole  evidence,  the 
judge  would  be  compelled  to  set  a  contrary  verdict  aside  as  un- 
supported by  the  evidence;  and  to  warrant  a  court  in  directing  a 
verdict,  it  is  not  necessary  that  there  should  be  an  absence  of  con- 
flict in  the  evidence,  but,  to  deprive  the  court  of  the  right  to 
exercise  this  power,  if  there  be  a  conflict,  it  must  be  a  substantial 
one. 

[3]  Negligence  —  Collision  Between  Stbeet-cab  and  Pedestbian  — 
Bes  Ipsa  Loquititb. — The  doctrine  of  res  ipsa  loquitur  has  no  just 
or  proper  application  to  the  case  of  a  collision  between  a  street- 
car and  a  pedestrian  on  the  street. 

[4]  Id, — Regipbooal  Duties  of  Stbeet-cab  Company  and  Pedestrians 
— Bbeach — Responsibility.— The  duties  of  a  street-car  company 
and  its  motorman  upon  approaching  an  intersecting  street  and  of 
a  pedestrian  about  to  cross  the  tracks  at  such  intersection  are 
reciprocal,  and  each  is  required  to  approach  the  crossing  with  due 
regard  for  the  rights  of  the  other,  and  if  either  fails  to  observe 
the  care  required,  it  is  negligence  for  which  the  guilty  party  is 
responsible. 

[6]  Id. — Cbossing  of  Highway  in  Front  of  Appboachinq  Cab — Pbo- 
pbiety  of  Conduct— Question  fob  Juby. — If,  in  view  of  his  dis- 
tance from  an  approaching  street-car,  the  rate  of  its  speed  and  all 
other  circumstances  of  the  event,  a  reasonably  prudent  man  would 

4.    Duty  of  driver  of  street-car  to  anticipate  attempt  of  pedestrian 
to  cross  track,  note,  Ann.  Cas.  1915A,  216. 

Attempting  to  cross  iu  front  of  observed  street-car  as  contributory 
negligence,  note,  I..  R.  A.  1017C,  692. 
47  Cal.  App. — 48 


Digitized  by  LjOOQIC 


754  Ross  V.  Railways  Co.  [47  Cal.  App. 

accept  the  hazard  and  undertake  to  cross  the  highway,  a  traveler 
may  do  so,  and  the  propriety  of  his  conduct  is  ordinarily  a  ques- 
tion for  the  jury. 

[6]  Id. — Connection  Between  Negligence  and  Injury — Proof  by 
CracuMSTANTiAL  EVIDENCE. — While,  by  merely  proving  a  defend- 
ant's negligence,  without  in  some  way  fastening  that  nogl'gence  to 
the  injury,  a  case  is  not  made  out,  it  is  not  necessary  that  an  eye- 
witness be  produced  to  testify  directly  to  the  fact,  but  the  connec- 
tion may  be  made  by  circumstantial  evidence  in  the  same  way 
that  any  other  fact  can  be  so  proved. 

[7]  Id. — Exercise  of  Ordinary  Care  by  Pedestrian— Presumption. — 
In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
a  pedestrian  who  was  killed  by  a  street-car  while  attempting  to 
cross  the  tracks  at  a  crossing  was  exercising  due  and  proper  care 
for  the  protection  of  his  life. 

[8]  Id. — Cause  of  Accident — ^Doctrine  of  Probabilities — Applica- 
tion OF  Rule, — The  principle  of  law  that  if  the  probabilities  are 
equally  balanced  that  the  accident  was  produced  by  a  cause  for 
which  the  defendant  is  responsible,  or  by  one  for  which  he  is  not, 
the  plaintiff  must  fail,  is  more  applicable  as  a  rule  to  guide  the 
jury  in  its  deliberations  upon  the  facts  than  it  is  as  a  rule  to 
guide  the  appellate  court  in  passing  on  the  sufficiency  of  the 
evidence. 

[9]  Id. — Practice  of  Stopping  Cabs  at  Crossing  —  Effect  of  De- 
parture FROM. — The  settled  practice  of  stopping  a  street-car  at  a 
particular  place  becomes  a  rule  of  conduct  upon  which  the  public 
has  a  right  to  rely  to  a  reasonable  extent,  and  a  departure  from 
such  rule  is  a  vitally  important  element  in  determining  the  ques- 
tion of  negligence,  for  it  constitutes  a  departure  from  the  standard 
of  safety  which  the  defendant  has  itself  adopted. 

[10]  Id. — Exercise  of  Proper  Care  by  Motorman — Beuef  of  Pedes- 
trian.— A  pedestrian  about  to  cross  a  street-car  track  is  entitled 
to  act  upon  the  belief  that  the  operator  of  an  approaching  street- 
car will,  upon  his  part,  obey  the  rules  of  the  company,  and  run 
the  car  at  the  speed  which  is  customary  at  that  particular  place, 
and  that  he  will  give  the  usual  warnings  and  signals,  and  take  the 
usual  precautions  to  avoid  injury  to  others. 

[11]  Id. — Failure  to  Follow  Settled  Practice — Duty  to  Assume 
That  Pedestrian  might  Attempt  to  Cross  Tracks — Question 
FOR  Jury. — Under  the  circumstances  of  this  case,  in  which  a  boy 
of  the  age  of  sixteen  years  was  killed  by  a  street-car  which  had 
failed  to  stop  at  a  crossing,  as  had  been  the  settled  practice  of 
the  company,  it  should  have  been  left  to  the  jury  to  say  whether 
or  not  the  manner  in  which  the  motorman  operated  the  car  at  the 
crossing  was  such  that  he  should  have  assumed  that  persons  might 
ignorantly  attempt  to  cross  in  front  so  near  the  approaching  ear 
as  to  make  a  collision  probable. 
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[12]  Id. — ^Death  op  Minor  Son  —  Action  for  Damages  —  Hiding  of 
Shob  by  Motorman — Evidence  of  Admissible. — In  this  action  for 
damages  for  the  death  of  a  minor  son  through  having  been  struck 
and  run  over  bj  a  street-car  of  the  defendant  company,  the  acci- 
dent having  occurred  at  an  early  hour  of  the  morning  and  there 
having  been  no  eye-witnesses,  the  trial  court  committed  error  in 
excluding  from  the  jury  testimony  of  the  motorman,  a  codefendant 
in  the  action,  showing  that  after  the  car  reached  the  car-bam  a 
shoe,  admitted  to  be  the  shoe  of  the  deceased,  was  found  back  of 
the  pony  truck  of  the  car,  that  he  knew  '^something  had  happened," 
and  that  he  put  the  shoe  in  a  garbage  can  used  by  the  city,  where 
it  was  out  of  sight. 

[13]  Id. — CONCEALINQ  OF  PERTINENT  KVIDENGS  —  TESTIMONY  OF  AD- 
MISSIBLE— ADMISSIONS. — Testimony  showing,  or  tending  to  show, 
an  attempt  on  the  part  of  a  party  to  a  suit  to  cover  up,  conceal, 
or  otherwise  prevent  pertinent  facts  from  being  presented  to  the 
court  or  jury,  is  competent  and  proper.  Such  efforts  may  be 
shown,  not  as  part  of  the  res  gestae,  but  in  the  nature  of  an  ad< 
mission,  the  effect  of  which  is  a  matter  for  the  consideration  of 
the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Joseph  S.  Koford,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elston,  Clark  &  NichoLs  for  Appellant. 

W.  H,  Smith  and  A.  L.  Whittle  for  Respondents. 

WASTE,  P.  J. — This  is  an  action  against  the  defendant 
street  railway  company,  and  its  motorman,  S.  Serpico,  for 
damages  resulting  from  the  death  of  plaintiff's  minor  son, 
Andrew  Ross. 

It  is  charged  in  the  complaint  that  at  the  time  he  was 
killed,  Andrew  Ross,  a  boy  of  the  age  of  sixteen  years,  was 
walking  across  Telegraph  Avenue,  in  the  city  of  Berkeley, 
when  a  street-car  of  the  defendant  company,  operated  by 
Serpico  at  a  high,  excessive,  and  careless  rate  of  speed,  ran 
over  him,  causing  his  death.  It  is  alleged  in  a  second  count 
that  at  the  time  of  the  accident  the  motorman  so  operated 
the  street-car  as  to  lead  the  boy  to  believe  that  it  was  about 
to  come  to  a  full  stop,  allowing  him  to  continue  safely  in  his 
course  of  walking  across  the  street  in  front  of  the  car,  and 


Digitized  by  LjOOQIC 


756  Ross  V.  Railways  Co.  [47CaLApp. 

that  so  believing  he  attempted  to  cross  the  track  of  defend- 
ant, when  he  was  suddenly  struck  by  the  car  and  killed. 

The  court  shut  out  testimony  considered  vital  by  the  plain- 
tiflf,  and  at  the  conclusion  of  the  trial  instructed  the  jury 
to  find  for  the  defendants.  From  the  judgment  entered 
the  plaintiff  appeals. 

There  were  no  eye-witnesses  to  the  accident,  which  occurred 
at  the  intersection  of  Telegraph  and  Ashby  Avenues,  on 
both  of  which  streets  the  defendant  operated  its  street  rail- 
way system.  Shortly  before  1  o'clock  on  the  morning  of 
February  15,  1918,  Andrew  Ross,  then  alive  and  well,  es- 
corted a  young  lady  friend  to  the  place  where  she  was  work- 
ing in  Berkeley,  a  point  about  five  blocks  north  of  Ashby 
Avenue  and  three  blocks  east  of  Telegraph  Avenue.  Leaving 
his  companion  at  the  front  steps,  he  walked  west  on  Derby 
Street  toward  Telegraph  Avenue.  At  that  time  Ross  lived 
at  2150  Woolsey  Street,  which  is  three  blocks  south  of  Ashby 
Avenue  and  two  blocks  west  of  Telegraph  Avenue.  It  is 
thus  apparent  that  in  order  for  him  to  reach  his  home  from 
the  place  where  he  left  his  friend,  it  was  necessary  for  him 
to  cross  both  Telegraph  and  Ashby  Avenues. 

At  some  time  prior  to  1:20  o'clock,  the  motorman  on  a 
car  of  the  defendant,  running  south  on  Telegraph  Avenue, 
discovered  the  body  of  Ross  lying  on  the  south  side  of  Ashby 
Avenue,  near  the  west  rail  of  the  Telegraph  Avenue  track. 
A  sergeant  of  police,  who  was  summoned,  found  the  boy  in 
a  dying  condition.  He  was  semi-conscious,  but  could  not 
talk.  One  of  his  legs  was  crushed  off,  and  pieces  of  the 
left  foot  and  left  shoe  were  gone.  His  clothing  was  badly 
torn,  and  he  had  the  appearance  of  having  been  rolled  and 
crumpled  underneath  something.  He  died  soon  after  being 
removed  to  the  emergency  hospital. 

Between  the  time  Ross  left  his  friend,  east  of  the  crossing, 
and  the  time  he  was  found,  car  397  of  the  defendant  com- 
pany had  passed  that  point.  It  was  a  car,  which  on  leaving 
Berkeley  after  its  final  trip,  had  turned  into  Telegraph 
Avenue  to  run  to  the  car-barn  in  Oakland  for  the  night. 
The  car  never  stopped  after  entering  Telegraph  Avenue.  It 
slowed  down,  but  did  not  stop  at  Dwight  Way,  on  which  an 
intersecting  line  of  the  defendant  was  operated.  The  motor- 
man  gave  it  ''a  big  kick"  after  crossing  that  street;  that  is, 
he  applied  the  power  for  a  time,  then  shut  it  off,  and  al* 
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lowed  the  car  to  coast  toward  Oakland,  the  grade  on  Tele- 
graph Avenue  being  downhill,  without  applying  the  brakes 
at  any  point  to  check  its  speed,  which,  so  he  testified,  was 
fifteen  or  sixteen  miles  per  hour.  As  he  neared  Ashby 
Avenue  Serpico  had  his  car  under  full  control,  and  about 
one  hundred  feet  north  of  that  street  he  applied  the  brakes, 
and  gradually  reduced  the  speed  to  four  or  five  miles  per 
hour.  When  the  front  of  his  car  was  about  twenty-five  feet 
from  the  car  rails  on  Ashby  Avenue  he  "gave  it  some  more 
juice,"  and  went  on  toward  the  car-house,  without  stopping, 
as  he  was  required  by  the  rules  of  the  company  to  do,  before 
crossing  Ashby  Avenue,  on  which  was  operated  a  cross-line 
of  the  same  company.  After  the  car  had  passed  over  the 
intersecting  rails  of  the  cross-line  tracks,  and  had  proceeded 
some  ten  or  fifteen  feet,  Serpico  and  the  conductor,  who  was 
sitting  in  the  forward  compartment  of  the  car  with  him,  felt 
a  jar,  or  jolt,  diflferent  from  that  caused  by  the  trucks 
running  over  the  cross-rails.  The  car  jumped  two  or  three 
times,  the  cause  of  which,  the  motorman  testified,  he 
''thought  was  a  stone  on  the  track  ...  he  supposed  it  was  a 
medium  sized  rock."  The  car  was  not  stopped,  but  pro- 
ceeded  to  the  car-barn.  Serpico  testified  that  he  heard  no 
outcry  at  the  time,  and  saw  no  one  crossing,  or  near  the  car 
track,  although  the  streets  at  that  point  were  well  lighted. 

When  the  car  turned  in  at  the  bam  it  was  discovered  that 
the  middle  guard  on  the  westerly  side  was  missing  and  the 
rear  guard  was  hanging  by  a  single  hook.  There  was  blood 
on  the  side  of  the  car,  on  the  flange  of  the  front  drive-wheel, 
and  hair  and  blood  on  the  air-compressor,  a  few  feet  back  of 
the  wheel.  The  missing  side  guard  was  later  picked  up  near 
the  spot  where  the  body  of  Ross  was  discovered.  A  subse- 
quent investigation  of  the  scene  of  the  accident  disclosed  the 
fact  that  his  body  had  ber»n  dragged  from  a  point  almost  on 
a  line  with  the  northerly  crossing  of  Ashby  Avenue  clear 
across  that  street  and  close  beside  the  westerly  rail  of  the 
south-bound  track.  The  marks  and  blood  stains  on  the 
ground  indicated  that  he  had  been  rolled  or  dragged  some 
distance  before  any  part  of  the  car  ran  over  his  body,  which 
lay  at  just  about  the  spot  where  the  crew  of  the  car  felt 
the  jar,  or  jolt,  as  it  passed  over  something. 

From  the  forosoing  faots,  which  appear  without  contradic- 
tion, no  one  can  doubt  for  an  instant  that  the  boy,  Rosa, 
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was  killed  by  being  run  over  by  the  street-car  of  the  de- 
fendant railway  company,  operated  by  the  employee,  and 
codefendant,  Serpico.  Respondents  in  their  brief  apparently 
concede  the  point,  but  argue  that  the  proximate  cause  of  the 
injury  and  death  rests  in  surmise  and  conjecture,  and  that 
the  evidence  fails  to  establish  that  it  was  proximately  caused 
by  the  nesfliironre  of  the  defendants.  That  was  the  view 
adopted  by  the  lower  court,  as  indicated  by  its  action  in 
removing  the  cause  from  the  consideration  of  the  jury.  The 
appellant  contends  that  it  was  error  for  the  court  to  direct  a 
verdict  in  the  case,  claiming  that  upon  the  evidence  the  pre- 
sumption was  that  the  boy  was  killed  through  the  negligence 
of  the  defendant;  that  although  that  presumption  might  be 
rebutted  it  was  a  question  for  the  jury  whether  the  facts 
and  circumstances  in  the  case  did  so.  The  respondents  an- 
swer that  there  was  no  evidence  tending  in  any  way  to  show 
that  the  plaintiff's  son  was  killed  by  any  act  of  it;  and  par- 
ticularly contends  that,  if  it  be  admitted  that  the  boy  was 
killed  by  the  street-car,  there  is  nothing  tending  in  the 
slightest  to  show  any  negligence  on  its  part.  The  ruling  of 
the  lower  court  presents  the  main  issue  for  determination 
upon  this  appeal. 

[1]  In  order  to  justify  the  submission  of  any  question  of 
fact  to  a  jury,  the  proof  must  be  sufficient  to  raise  more 
than  a  mere  conjecture,  or  surmise,  that  the  fact  is  as  al- 
leged. It  must  be  such  that  a  rational,  well-constructed 
mind  can  reasonably  draw  from  it  the  conclusion  that  the 
fact  exists.  When  the  evidence  is  not  suflScient  to  justify 
such  an  inference,  the  court  may  properly  refuse  to  submit 
the  question  to  the  jury.  {Janin  v.  London  etc.  Bank,  92 
Cal.  14,  27,  [27  Am.  St.  Rep.  82,  14  L.  R.  A.  320,  27  Pac. 
1100].)  A  directed  verdict  is  proper,  unless  there  is  sub- 
stantial evidence  tending  to  prove  in  favor  of  a  plaintiff  all 
the  controverted  facts  necessary  to  establish  his  case.  [2] 
In  other  words,  a  directed  verdict  is  proper  whenever,  upon 
the  whole  evidence,  the  judge  would  be  compelled  to  set  a 
contrary  verdict  aside  as  unsupported  by  the  evidence.  To 
warrant  a  court  in  directing  a  verdict,  it  is  not  necessary 
that  there  should  be  an  absence  of  conflict  in  the  evidence, 
but  to  deprive  the  court  of  the  right  to  exercise  this  power, 
if  there  be  a  conflict,  it  must  be  a  substantial  one.  (Estate 
of  Baldwin,  162  Cal.  471,  473,  [123  Pac.  267].)     [3]     The 
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doctrine  of  res  ipsa  Icquiinr  has  no  just  or  proper  applica- 
tion to  the  case  of  a  collision  between  a  street-car  and  a 
pedestrian  on  the  street.  Such  mishap  is  quite  as  likely  to 
be  due  to  the  fault  of  the  person  struck,  or  of  some  third 
person,  or  to  some  unforeseen  and  unpresentable  cause,  as  to 
the  negligence  of  those  operating  the  car.  {Tower  v.  Hum- 
holdi  Transit  Co.,  176  Cal.  602,  607,  [169  Pac.  227].)  Con- 
sequently  it  was  not  sufficient  for  the  plaintiff  in  the  instant 
case  to  merely  show  the  happening  of  the  accident.  It  was 
necessary  that  he  go  further,  and  fasten  the  blame  for  the 
injury  upon  the  defendants. 

[4]  At  the  time  of  the  happening  of  the  accident  in  ques- 
tion the  duty  of  the  defendants  and  of  the  decedent  were  re- 
ciprocal. Each  was  required  to  approach  the  crossing  with 
a  due  regard  for  the  rights  of  the  other,  and  if  either  failed 
to  observe  the  care  required,  it  was  negligence  for  which 
the  guilty  party  is  responsible.  (Bickel  v.  Pennsylvania 
R.  R,  Co.,  217  Pa.  St.  456,  462,  [118  Am.  St.  Rep.  926,  66 
Atl.  756].)  In  Kansas  City  etc,  R.  R.  Co.  v.  Oallagher, 
68  Kan.  424,  [64  L.  R.  A.  344,  75  Pac.  469],  the  court  held 
that  while  it  is  the  duty  of  a  pedestrian  upon  a  city  street, 
who  is  about  to  cross  the  track  of  an  electric  street  railway 
company,  to  exercise  his  faculties,  and  take  ordinary  care  to 
avoid  collisions  with  the  cars:  If  he  does  look  and  listen,  he 
will  be  held  to  an  apprehension  of  that  which  he  should 
have  seen  and  heard,  and  if  he  fails  to  look  and  listen,  he 
will  be  held  to  the  same  liability  in  case  of  disaster  as  if 
he  had  done  so.  [5]  But  a  traveler  may  cross  an  electric 
street  railway  track  in  front  of  an  approaching  car  which  he 
sees  and  hears  and  not  be  negligent.  If,  in  view  of  his  dis- 
tance from  the  car,  the  rate  of  its  speed,  and  all  other  cir- 
cumstances of  the  event,  a  reasonably  prudent  man  would 
accept  the  hazard  and  undertake  to  cross  the  highway,  a 
traveler  may  do  so,  and  the  propriety  of  his  conduct  is  ordi- 
narily a  question  for  the  jury.  (See,  also,  Baltimore  etc. 
R.  R.  Co.  V.  GriffitK  159  U.  S.  603,  611,  [40  L.  Ed.  274,  16 
Sup.  Ct.  Rep.  105,  see,  also,  Rose's  U.  S.  Notes].) 

In  support  of  the  action  of  the  lower  court  in  the  instant 
case  in  directing  the  jury  to  return  a  verdict  in  favor  of  the 
defendants,  the  respondents  rely  upon  Pvckliaher  v.  South* 
em  Pac.  Co.,  132  Cal.  363,  [64  Pac.  480],  as  deciding  this 
case.    As  was  said  by  the  writer  of  that  decision,  the  facta 
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of  the  case  were  of  the  most  meager  character.  Upon  a 
dark  and  foggy  morning,  about  half-past  5  o'clock,  the 
mutilated  dead  body  of  a  young  man,  a  total  stranger  in  the 
locality,  was  found  lying  upon  a  side-track  in  the  railroad 
yards  of  the  defendant,  near  the  dead  body  of  another  man, 
also  a  stranger  in  the  village.  There  was  no  witness  to  any 
accident.  It  was  claimed  by  the  plaintiff  that  the  deceased 
was  killed  by  a  backing  engine  and  tender  which  passed  over 
the  particular  spot  to  the  roundhouse  about  an  hour  earlier 
on  the  same  morning.  The  negligence  of  the  defendant  was 
claimed  to  be  established  by  showing  that  the  tender  of  the 
engine  had  no  light  upon  the  rear  end.  The  court  held  that, 
conceding  these  facts,  the  case  was  still  too  weak  to  support 
a  verdict,  for  the  reason  that  there  was  a  total  lack  of  evi- 
dence showing  any  causal  connection  between  the  absence  of 
a  light  upon  the  tender  and  the  death  of  the  deceased.  This 
was  held  to  be  true,  even  though  it  be  assumed  to  be  the  law 
of  this  state  that,  in  the  absence  of  evidence  upon  the  sub- 
ject, it  will  not  be  presumed  that  the  deceased  was  himself 
guilty  of  negligence.  The  court  said,  ''It  is  as  necessary 
for  the  plaintiffs  to  show  that  the  defendant's  nedigence 
caused  the  injury,  as  it  is  for  them  to  show  that  the  de- 
fendant was  guilty  of  negligence,  or  that  the  party  was  in- 
jured." {Puckhaber  v.  Southern  Pac,  Co,,  132  Cal.  365,  [64 
Pac.  481].)  [6]  By  proving  a  defendant's  negligence, 
without  in  some  way  fastening  that  negligence  to  the  injury, 
a  case  is  not  made  out.  {Union  etc.  Co.  v.  San  Francisco 
Gas  etc.  Co.,  168  Cal.  58,  62,  [141  Pac.  807].)  These  rules, 
however,  do  not  require  demonstration  of  the  connection  be- 
tween the  proved,  or  admitted,  negligence  and  the  resulting 
injur/.  It  is  not  necessary  that  an  eye-witness  be  produced 
to  testify  directly  to  the  fact.  The  connection  may  be  made 
by  circumstantial  evidence  in  the  same  way  that  any  other 
fact  can  be  so  proved.  {County  of  Alameda  v.  Tieslau,  44 
Cal.  App.  332,  [186  Pac.  398].)  The  conclusion  reached 
by  the  court,  in  the  Puckhaber  decision  was,  no  doubt,  correct 
upon  the  facts  there  considered.  The  circumstances  dis- 
closed in  other  cases,  possibly  possessing  some  degree  of 
similarity,  may  not  fit  the  facts  of  that  case.  {Peters  v. 
McKay,  136  Cal.  73,  76,  [68  Pac.  478].) 

[7]    While,  as  before  stated,  the  presumption  arising  from 
the  doctrine  of  res  ipsa  loquitur  does  not  apply  to  accidents 
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like  the  one  in  which  young  Ross  was  killed,  another,  and 
an  equally  binding,  presumption  does  arise,  to  wit,  that  the 
deceased,  in  such  cases,  exercised  ordinary  care.  The  rule 
of  law  referred  to  in  the  Puckhaber  decision  is,  perhaps 
more  clearly  stated  in  a  later  case,  in  which  the  court  said: 
"Where  death  is  occasioned  under  circumstances  such  as  this, 
without  eye-witnesses,  the  law  comes  to  the  aid  of  the  plaintiff 
who  is  pressing  a  suit  for  damages  for  the  death,  and  that 
law  is  found  in  the  presumption  of  the  Code  of  Civil 
Procedure — ^namely,  that  a  person  takes  ordinary  care  of  his 
own  concerns.  (Code  Civ.  Proc,  sec.  1963,  subd.  4.)  ... 
This  is  a  controvertible  presumption,  it  is  true,  but  until  con- 
troverted it  is  evidence  in  accordance  with  which  the  jury  is 
bound  to  decide.  (Code  Civ.  Proc,  sec.  1961.)"  {Crabbe 
V.  Mammoth  Channel  O.  M.  Co.,  168  Cal.  500,  506,  [143  Pac. 
714].)  In  applying  this  principle  of  law  to  personal  in- 
jury cases  the  supreme  court  of  the  United  States  has  said: 
"The  presumption  is  founded  on  a  law  of  nature.  We  know 
of  no  more  universal  instinct  than  that  of  self-preservation 
— ^none  that  so  insistently  urges  to  care  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of  pain,  maiming  and 
death.  There  are  few  presumptions,  based  on  human  feelings 
or  experience  that  have  surer  foundation.  ..."  (Baltimore 
etc.  R.  B.  V.  Landrigan,  191  U.  S.  461,  474,  [48  L.  Ed.  262,  24 
Sup.  Ct.  Rep.  137,  see,  also,  Rose's  U.  S.  Notes].)  When 
recourse  must  be  had  to  this  rule  of  human  conduct,  in  de- 
termining the  question  of  responsibility  in  cases  of  accidents 
like  the  one  now  being  considered,  "it  is  fair  to  presume, 
until  the  contrary  is  proven,  and  this  presumption  is  sus- 
tained by  a  rule  of  law,  that  one  who  was  killed  while 
crossing  a  railroad  track  was  exercising  due  and  proper  care 
for  the  protection  of  his  person  and  the  preservation  of  his 
life.  The  presumption  which  arises  in  favor  of  the  instincts 
of  self-preservation,  and  the  known  disposition  of  men  to 
avoid  injury  and  personal  harm  to  themselves  is  sufScient  to 
constitute  prima  facie  evidence  that  the  person  killed  was  at 
the  time  of  the  accident  free  from  contributory  negligence." 
(Fleenor  v.  Oregon  Short  Line  B.  B.  Co,,  16  Idaho,  781,  802, 
[102  Pac.  897,903].) 

Existing  facts  and  circumstances  very  similar  to  those  sur- 
rounding the  death  of  the  boy  Ross,  in  this  case,  have  been 
frequently  considered  by  the  courts,  in  the  light  of  the  fore- 
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going  rule  of  self-preservation.  In  Roitnns  v.  Pennsylvania 
Co.,  257  Fed.  671,  [168  C.  C.  A.  621],  the  decedent  left  the 
house  of  a  friend,  which  was  on  the  east  side  of  the  street 
and  south  of  the  two  railroad  tracks,  for  the  purpose  of 
mailing  a  letter  at  the  postoflBce,  which  was  on  the  west  side 
of  the  street  and  on  the  north  side  of  the  tracks.  At  the 
time  she  started  on  this  errand  the  south  track  was  occupied 
by  a  long,  slowly  moving  east-bound  freight  train.  At  about 
the  time  the  caboose  at  the  rear  of  this  train  passed  out  of 
the  street,  an  engine  drawing  a  short  west-bound  train  on 
the  northerly  track,  and  running  at  a  speed  of  fifty-five  to 
sixty  miles  an  hour,  suddenly  burst  into  view,  without  ring- 
ing of  bell  or  blowing  of  whistle.  The  proof  tended  to  show 
that  it  was  this  west-bound  train  on  the  northerly  track 
which  struck  and  killed  the  decedent.  No  one  saw  the  de- 
cedent after  she  left  her  friend's  house,  and  the  point  of 
collision  was  left  to  inference.  The  trial  court  directed  a 
verdict  in  favor  of  the  defendant,  one  of  the  grounds  being 
that  the  plaintiff  had  not  sustained  the  burden  of  showing 
that  the  defendant's  alleged  negligence  was  the  direct  and 
proximate  cause  of  decedent's  death.  The  trial  judge  eofi- 
cluded  that  the  "decedent  must  either  have  crossed  behiid 
the  east-bound  train  immediately  on  its  clearing  the  side- 
walk, when  she  was  not  in  position  to  see  the  west-bound 
train,  or  have  gone  ahead  without  looking  to  see  whether  a 
train  was  coming  from  the  east.  This  conclusion  is  not," 
said  the  circuit  court  of  appeals,  in  reversing  the  lower 
court,  "in  our  opinion,  inevitable,  at  least  on  the  theory  that 
the  collision  occurred  at  the  west  crossing.  Defendant  had 
the  burden  of  proving  decedent's  negligence.  The  law  pre- 
sumes that  following  the  instinct  of  self-preservation  she  ex- 
ercised due  caution,  and  that  before  crossing  the  tracks  she 
looked  and  listened  for  approaching  trains."  After  citing 
a  number  of  cases,  some  of  which  we  have  already  alluded 
to,  the  court  considered  the  circumstances  and  held  that  as 
different  inferences  might  be  drawn  from  the  circumstances 
surrounding  the  accident,  the  decision  of  the  question  rested 
with  the  jury. 

A  case  having  some  of  the  essential  features  of  the  case 
at  bar  was  considered  by  the  United  States  supreme  court 
in  Baltimore  etc.  R.  R.  v.  Landrigan,  191  U.  S.  461,  [48 
L.  Ed.  262,  24  Sup.  Ct.  Rep.  137].    The  deceased  was  em- 
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ployed  on  the  night  force  of  the  railroad  company.  The 
usnal  and  direct  route  to  his  home  took  him  over  a  well- 
lighted  crossing.  A  few  minutes  after  he  left  the  round- 
house his  body  was  found  near  the  crossing  with  flesh  and 
blood  scattered  along  the  track.  There  were  no  witnesses 
to  the  accident.  At  that  time  a  switching  crew  was  making 
up  a  train,  one  of  the  Pullman  cars  of  which  broke  loose 
by  reason  of  an  alleged  defective  method  of  coupling,  and 
was  shunted  over  the  crossing.  A  passenger  train  passed 
the  same  point  just  about  the  same  time.  On  these  facts  the 
trial  court  refused  to  direct  the  jury  to  render  a  verdict  for 
the  defendant,  but  submitted  the  case  to  the  jury,  which 
found  for  the  plaintiff.  On  appeal  it  was  held  that  it  was 
not  error  for  the  lower  court  to  instruct  the  jury  that  in 
the  absence  of  all  evidence  to  the  contrary  there  was  a  pre- 
sumption that  the  deceased  stopped,  looked,  and  listened 
before  attempting  to  cross  the  tracks,  citing  Texas  eic.  By. 
Co.  v.  Oentry,  163  U.  S.  353,  366,  [41  L.  Ed.  186,  16  Sup. 
Ct.  Rep.  1104,  see,  also,  Rose's  U.  S.  Notes].  The  railroad 
company  also  contended  that  as  there  was  no  evidence  from 
which  it  could  be  determined  that  it  was  the  uncoupled  Pull- 
man car,  and  not  the  passing  express  train,  which  injured 
the  deceased,  it  was  error  to  submit  the  issue  to  the  jury. 
The  supreme  court  held  that  the  action  of  the  lower  court 
was  right,  saying,  **  There  was  certainly  evidence  on  the  issue 
from  which  reasonable  men  might  draw  different  conclu- 
sions." 

In  Dalton  v.  Chicago  etc.  By.  Co.,  104  Iowa,  26,  [73  N.  W. 
349],  a  highway  crossing  accident  occurred  at  night.  The 
decedent  was  struck  by  a  passing  train  of  the  defendant. 
There  were  no  witnesses  to  the  conduct  of  the  deceased.  The 
contrary  not  appearing,  it  was  held  that  it  must  be  pre- 
sumed that  the  decedent  exercised  care  on  approaching  and 
going  upon  the  crossing,  and  that  whether  the  circumstances 
were  such  as  to  overcome  that  presumption  was  a  question 
for  the  jury.  Other  cases  to  the  same  effect  are  Eckhard  v. 
St.  Louis  Transit  Co.,  190  Mo.  593,  [89  S.  W.  602,  608]  ;  Leivis 
V.  Rio  Grande  Western  By.  Co,,  40  Utah,  483,  [123  Pac.  98, 
99] ;  Lotz  V.  Baltimore  &  0.  By.  Co.,  247  Pa.  206,  [93  Atl. 
274]  ;  Waters^Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  159, 
[53  L.  Ed.  453,  29  Sup.  Ct.  Rep.  270,  see,  also,  Rose's  U.  S. 
Notes] ;  Kardb  v.  Chicago  etc.  By.  Co.,  149  Iowa,  711,  [41 
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L.  R.  A.  (N.  S.)  32,  38,  128  N.  W.  529].  In  the  last  case 
cited  in  which  no  witnesses  appeared  to  testify  to  the  acci- 
dent, the  court  set  aside  a  directed  verdict  in  favor  of  the 
defendant,  and  held  the  decedent's  administrator  entitled  to 
the  benefit  of  the  presumption  of  due  care  on  the  part  of 
the  deceased,  saying:  **If  the  record  is  such  that,  under 
the  rule  to  which  we  have  referred,  a  presumption  of  due 
care  obtains,  then  proof  of  an  act  which  may,  or  may  not 
have  been  negligent,  according  to  the  circumstances  under 
which  it  was  done,  will  not  justify  a  holding  as  a  matter  of 
law  that  the  presumption  of  due  care  is  thereby  rebutted." 

[8]  The  respondent  contends  that  we  should  view  the  evi- 
dence as  presenting  only  a  question  of  probabilities,  and  cites 
Tremelling  v.  Southern  Pac.  Co.,  51  Utah,  189,  [170  Pac. 
80,  83],  to  the  effect  that  "if  the  probabilities  are  equally 
balanced  that  the  accident  was  produced  by  a  cause  for 
which  the  defendant  is  responsible,  or  by  one  for  which 
he  is  not,  the  plaintiff  must  fail."  This  principle  of  law  is 
more  applicable  as  a  rule  to  guide  the  jury  in  its  delibera- 
tions upon  the  facts  than  it  is  as  a  rule  to  guide  the  appel- 
late court  in  passing  on  the  sufficiency  of  the  evidence. 
(Peters  v.  McKay,  136  Cal.  73,  76,  [68  Pac.  478].)  The 
foregoing  cases  bearing  on  the  point  and  others  which 
have  been  examined  by  us  present  facts  with  many  essentials 
similar  to  the  circumstances  surrounding  the  accident  in 
which  Ross  was  killed.  In  few,  if  any,  were  the  facts  as 
strong.  Yet  the  action  of  the  trial  courts  in  refusing  to 
direct  verdicts  for  the  defendants  was  upheld  on  the  one 
hand,  and  the  granting  of  such  relief  was  reversed  on  the 
other. 

In  the  instant  case,  the  decedent  was  a  traveler.  The  plain- 
tiff sought  to  introduce  evidence  to  establish  that  the  dece- 
dent Ross,  on  leaving  his  friend  at  her  doorstep,  a  few  minutes 
before  he  was  killed,  stated  to  her  that  he  was  going  to  his 
home,  the  purpose  being  to  show  that  his  intended  route 
would  take  him  across  the  tracks  of  the  defendant,  and  that 
he  was  a  traveler  crossing  the  street  when  killed,  and  not 
a  trespasser  suddenly  approaching  the  car  from  the  west, 
and  attempting  to  steal  a  ride,  as  was  suggested  by  the 
defense,  at  the  trial.  This  testimony  was  excluded  by  the 
court.  Whether  or  not  the  action  of  the  trial  court,  in  re- 
fusing to  admit  the  declaration  as  to  the  boy's  intention. 
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was  error,  we  are  of  the  opinion  that  in  the  absence  of  testi- 
mony the  jury  had  the  right  to  assume  that  he  was  going  to 
his  home  and  was  therefore  a  traveler,  rightfully  upon  the 
streets.  The  hour  of  the  night,  the  circumstances  that  he  had 
just  escorted  his  friend  to  her  home,  coupled  with  the  fur- 
ther facts  that  he  was  a  sober,  industrious,  working  boy, 
and  that  his  home  was  situated  in  a  southerly  and  westerly 
direction,  across  the  intersecting  tracks  of  the  company  at 
Ashby  and  Telegraph  Avenues,  in  almost  a  direct  line  from 
the  point  where  he  left  his  companion — ^all  these  circum- 
stances readily  give  rise  to  such  an  inference.  The  inter- 
section of  the  streets  mentioned,  according  to  the  testimony, 
was  well  lighted,  and  the  car  was  equipped  with  a  headlight. 
The  details  of  the  accident,  it  is  true,  were  few,  but  they 
were  related  by  a  defendant,  who  was  also  an  employee  of 
the  railway  company.  He  was  an  interested  witness,  and 
although  he  testified  that  he  did  not  see  the  boy  before  the 
accident  or  at  any  time,  yet,  there  being  no  obstruction  to 
the  view,  the  jury  would  have  the  right  to  closely  scrutinize 
his  testimony,  in  view  of  all  the  circumstances,  to  see  if 
he  was  on  the  lookout  for  approaching  pedestrians,  as  his 
testimony  would  seem  to  imply.  {Wahlgren  v.  Market  Si. 
By.  Co.,  132  Cal.  656,  665,  [62  Pac.  308,  64  Pac.  993].)  The 
motorman  was  also  guilty  of  a  violation  of  the  rules  of  the 
company  requiring  him  to  bring  his  car  to  a  full  stop  before 
crossing  Dwight  Way  and  the  Ashby  Avenue  tracks.  After 
passing  the  former  street,  he  had  "given  his  car  a  big  kick," 
and  it  was  coasting  on  the  downgrade  toward  the  car-house, 
on  its  last  trip  late  at  night,  at  a  rate  of  speed  which,  if 
the  testimony  of  the  motorman  be  true,  would  not  be  con- 
sidered excessive.  By  his  own  testimony,  Serpico  would 
make  it  appear  that  when  about  one  hundred  feet  north  of 
the  Ashby  Avenue  tracks,  he  retarded  the  speed  of  his  car 
from  fifteen  or  sixteen  miles  an  hour  to  four  or  five  miles 
an  hour,  at  which  speed  he  was  going  when  he  was  about 
twenty-five  feet  north  of  the  crossing.  He  then  *'gave  it 
more  juice."  It  is  very  easy  to  infer  from  the  circum- 
stances that  ycung  Ross  was  acquainted  with  the  rule  re- 
quiring the  cars  to  stop  before  crossing  intersecting  tracks. 
He  had  been  living  in  the  vicinity  some  little  time,  and  it  is 
almost,  if  not  quite,  a  matter  of  common  knowledge  that 
the  street-cars  do  slow  their  speed  materially,  or  come  to 
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a  full  stop,  at  STicli  points.  [9]  The  settled  practice  of 
stopping  a  street-car  at  a  particular  place  becomes  a  rule 
of  conduct  upon  which  the  public  has  a  right  to  rely  to  a 
reasonable  extent,  and  a  departure  from  such  rule  is  a 
vitally  important  element  in  determining  the  question  of 
negligence,  for  it  constitutes  a  departure  from  the  standard 
of  safety  which  the  defendant  has  itself  adopted.  (Godfrey 
V.  Old  Colony  St.  By.  Co,,  223  Mass.  419,  [111  N.  E.  878] ; 
Kostuch  V.  St.  Paul  City  Ry.  Co,,  78  Minn.  459,  [81  N.  W. 
215] ;  McDivUt  V.  Des  Moines  City  Ry.  Co.,  141  Iowa,  689, 
[118  N.  W.  459,  462].)  It  may  be  inferred  from  circum- 
stantial evidence  that  a  deceased  person  had  knowledge  of  a 
rule  governing  the  operation  of  cars,  and  that  he  put  some 
reliance  upon  it.  (Boston  &  M.  R.  R.  v.  Rafalko,  228  Fed. 
440,  [143  C.  C.  A.  22].)  In  addition  to  the  presumption, 
in  the  instant  case,  the  motorman  by  the  operation  of  his 
car  gave  every  indication  that  it  was  his  intention  to  com- 
ply with  the  rule.  He  slowed  his  car  from  a  rate  of  speed 
at  which  he  was  coasting  toward  the  car-bam,  as  he  ap- 
proached the  crossing.  His  failure  to  finally  stop,  as  his 
handling  of  the  car  indicated  he  would,  tended  to  show 
negligence  on  his  part.  (Simoneau  v.  Pacific  Electric  Ry. 
Co.,  159  Cal.  494,  503,  [115  Pac.  320].)  [10]  Ross  was 
entitled  to  act  upon  the  belief  that  the  operator  of  the  street- 
car would,  upon  his  part,  obey  the  rules  of  the  company, 
and  run  the  car  at  the  speed  which  was  customary  at  the 
particular  place,  and  that  he  would  give  the  usual  warnings 
and  signals,  and  take  the  usual  precautions  to  avoid  injury 
to  others.  He  was  not,  in  law,  bound  to  believe  that  the 
car,  provided  he  saw  it  some  distance  away,  would  not  check 
its  speed  as  it  drew  near  the  intersecting  crossing.  (Scott 
V.  San  Bernardino  Valley  Traction  Co.,  152  Cal.  604,  610,  [93 
Pac.  677].)  [11]  Under  the  circumstances  of  this  case, 
we  do  not  feel  that  it  can  be  said,  as  a  matter  of  law,  that 
the  motorman  ought  not  reasonably  to  have  expected  that 
persons  might  attempt  to  cross  the  track  at  a  point  which 
would  in  fact  be  dangerously  near,  but  which  to  them  would 
not  appear  so.  The  circumstances  might  be  such  as  to 
charge  him  with  knowledge  of  this  likelihood.  Due  care 
would  be  required  of  him  in  such  case,  to  anticipate  such 
probability,  and  the  results  reasonably  arising  from  the  con- 
sequences of  his  ov;n  action.    It  should  have  been  left  to 
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the  jury  to  say  whether  or  not  the  manner  in  which  he 
operated  the  car  at  the  Ashby  crossing  was  such  that  he 
should  have  assumed  that  persons  might  ignorantly  attempt 
to  cross  in  front  so  near  the  approaching  car  as  to  make  a 
collision  probable.  (Bresee  v.  Los  Angeles  Traction  Co.^ 
149  Cal.  131,  138,  [5  L.  R.  A.  (N.  S.)  1059,  85  Pac.  152] ; 
Runnels  v.  United  Railroads,  175  Cal.  528,  533,  [166  Pac. 
18]  ;  DronUlard  v.  Southern  Pac.  Co.,  36  Cal.  App.  447, 
451,  [172  Pac.  405] ;  Haughey  v.  Pittsburg  Ry.  Co.,  210  Pa. 
St.  363,  366,  [59  Atl.  1110] ;  PTiUlips  v.  Milwaukee  <fe  N,  R. 
Co.,  77  Wis.  349,  [9  L.  R.  A.  521,  46  N.  W.  543] ;  Tegels  v. 
Great  Northern  Ry,  Co.,  120  Minn.  31,  [138  N.  W.  945].) 

[12]  The  plaintiff's  son  being  dead,  and  there  being  no 
eye-witnesses  to  the  accident,  the  plaintiff  was  compelled  to 
rely  upon  the  motorman,  Serpico,  who  was  also  a  defendant 
in  the  action,  to  establish  the  circumstances  surrounding  the 
accident.  He  did  not  appear  at  the  trial  in  person,  but  his 
deposition  was  read  in  evidence.  Therein  he  testified  that 
when  his  car  reached  the  car-bam  immediately  after  the 
accident  a  shoe,  admitted  to  be  one  the  deceased  was  wear- 
ing, was  found  back  of  the  pony  truck  of  the  car.  Serpico 
testified  that  at  that  time,  **I  was  so  nervous  and  mixed 
up — I  know  something  had  happened.  I  don't  know  if  I 
picked  up  the  shoe  or  the  conductor  give  it  to  me.  .  .  .  T 
put  it  in  a  garbage  can  what  the  city  uses  ...  it  has  a 
tin  lid  that  lifts  up  and  down.  .  .  .  After  it  was  in  there  of 
coui^se  it  was  out  of  sight."  When  this  testimony  was  of- 
fered the  court  sustained  the  objection  of  the  defendants 
that  it  **bore  no  relation  whatever  to  the  case,"  and  excluded 
the  testimony  from  the  jury.  Only  this  general  objection 
was  made.  We  think  this  was  error.  Serpico  was  a  defend- 
ant, and  the  employee  of  his  codefendant.  A  strong  infer- 
ence arising  from  his  action,  and  certainly  a  most  plausible 
explanation  of  his  conduct,  is  that  he  was  attempting  to 
conceal  evidence,  which  in  his  mind  had  an  important  bearing 
upon  the  * 'something"  that  had  happened.  His  conduct  was 
indicative  of  a  belief,  and  in  the  nature  of  an  admission,  that 
his  cause  could  best  be  served  by  suppressing  the  evidence 
of  the  injury.  [13]  Testimony  showing,  or  tending  to 
show,  an  attempt  on  the  part  of  a  party  to  a  suit  to  cover 
up,  conceal,  or  otherwise  prevent  pertinent  facts  from  being 
presented  to  the  court  or  jury  is  competent  and  proper. 
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Such  efforts  may  be  shown,  not  as  part  of  the  res  gestae,  but 
in  the  nature  of  an  admission,  the  effect  of  which  is  a  matter 
for  the  consideration  of  the  jury.  (Silva  v.  Northern  Cal. 
Power  Co.,  32  Cal.  App.  139,  146,  [162  Pac.  412] ;  Clark  ▼. 
Tulare  Lake  Dredging  Co.,  14  Cal.  App.  414,  437,  [112  Pac 
564].) 
The  judgment  is  reversed. 

Richards,  J.,  and  Gosbey,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  26,  1920. 

All  the  Justices  concurred,  except  Olney,  J.,  who  voted 
for  granting  of  petition. 


[Civ.  No.  2958.    Second  Appellate  District,  Division  One.— May  27, 

1920.] 

S.     T.    MILLER,    Respondent,    v.     HUNT,     HATCH    & 
COMPANY,  Appellant 

[1]  OONTRAOTB— SALI  OF  CROP  OF  OBANGXS— DeSTBUOTION  BY  PbOST— 

Liability  of  Buyer. — Where  a  contract  for  the  sale  of  a  crop  of 
oranges  then  growing  in  a  certain  orchard  states  that  the  owner 
"has  this  day  sold"  the  same,  and  provides  that  the  buyer  is  to 
furnish  all  boxes  to  put  the  said  fruit  in  and  to  pick  the  fruit 
free  of  all  costs  to  the  owner,  the  fruit  to  be  of  merchantable 
quality  and  picked  at  the  option  of  the  buyer,  provided  the  same 
is  removed  on  or  before  a  specified  date,  the  buyer  is  obligated 
to  take  the  fruit  which  is  mature  and  ready  for  the  market  on  or 
before  that  date,  and  at  such  reasonable  time  as  should  be  neces- 
sary to  insure  their  good  condition,  and  where  the  buyer  does  not 
do  so,  and  the  fruit  is  destroyed  by  frost,  the  buyer  is  liable 
to  the  owner  for  the  purchase  price  thereof. 
[2]  Id. — Action  to  Recover  Unpaid  Balance — Condition  of  Feuit — 
Evidence — Findings — Appeal. — In  this  action  to  recover  an  un- 
paid balance  alleged  to  be  due  on  the  sale  by  plaintiff  to  defend- 
ant of  a  crop  of  oranges,  a  part  of  which  had  been  destroyed  by 
frost,  the  evidence  was  sufficient  to  support  the  findings  of  the 
trial  court  that  the  portion  of  the  fruit  which  was  marketable  on 
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a  specified  date  was  easily  and  readily  separable  from  that  which 
had  been  frozen,  and  that  the  fruit  for  which  compensation  was 
allowed  was  merchantable  daring  a  certain  specified  period;  and, 
though  there  was  testimony  to  the  contrary,  such  findings  were  con- 
clusive on  the  appellate  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
•Pulare  County.    J.  A.  Allen,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Famsworth,  McClure  &  Burke  for  Appellant. 

Charles  W.  Braswell  and  Middlecoff,  Scott  &  Ham  for 
Respondent. 

CONRBT,  P.  J. — Action  to  recover  an  unpaid  balance 
alleged  to  be  due  on  the  sale  by  plaintiff  to  the  defendant 
of  a  crop  of  oranges.  Judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 

[1]  In  a  written  agreement,  of  date  April  20,  1916,  it 
was  stated  that  the  plaintiff  ''has  this  day  sold"  to  the  de- 
fendant his  entire  crop  of  oranges,  now  on  the  trees  growing 
on  his  ranch  at  Lindsay,  California,  at  a  stated  price  per 
hundredweight.  ''All  fruit  is  to  be  weighed  at  the  Hunt, 
Hatch  &  Company's  packing  house  and  paid  for  upon  the 
delivery  of  duplicate  weight  receipts  at  their  office  at  the 
said  packing  house  at  Lindsay.  Hunt,  Hatch  &  Company 
are  to  furnish  all  boxes  to  put  the  said  fruit  in  and  agree  to 
pick  and  haul  the  said  fruit  free  of  all  costs  to  the  said 
S.  T.  Miller.  Fruit  is  to  be  of  merchantable  quality  and 
picked  at  the  option  of  the  said  Hunt,  Hatch  &  Company, 
provided  same  is  removed  on  or  before  December  25,  1916." 
The  court  found  that  on  the  thirteenth  day  of  December, 
1916,  there  remained  in  plaintiff's  orchard  380  trees  which 
wexe  unpicked;  the  amount  of  unpicked  oranges  thereon 
being  85,000  pounds.  Finding  V  reads  as  follows:  "That 
on  November  16,  1916,  some  of  said  oranges  were  injured 
by  frost  but  at  least  80  per  cent  of  said  oranges  were  from 
November  16,  1916,  to  December  13,  1916,  uninjured  and 
were  ripe,  in  good  condition,  ready  for  harvest,  and  mer- 
chantable; that  between  said  November  16,  1916,  and  De- 
cember 13,  1916,  defendant  had  sufficient  time  to  pick  and 

47  Oal.  App.— 49 
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haul  said  ripe  and  merchantable  oranges  and  could  and 
should  have  done  so;  but  defendant  failed  and  neglected 
to  pick  or  haul  or  pay  plaintiff  for  said  merchantable  por- 
tion of  said  fruit  within  said  time  or  at  all;  that  said 
merchantable  oranges  were  readily  and  easily  separable  from 
the  injured  oranges ;  that  on  the  night  of  December  13,  1916, 
said  merchantable  oranges  were  injured  by  frost  and  later 
about  January  6,  1917,  were  totally  destroyed  by  frost  and 
the  amount  of  merchantable  fruit  which  the  defendant  so 
left  on  said  trees  unpicked  and  unharvested  in  a  ripened 
and  merchantable  condition  and  quality  which  defendant 
should  and  could  have  picked  in  such  merchantable  condition 
was  68,400  pounds/'  Finding  VII  is  as  follows:  ''That 
from  Nov.  16  to  the  13th  day  of  December,  1916,  all  of 
said  68,400  pounds  of  fruit  above  mentioned  came  up  to 
the  test  of  an  ordinance  of  the  Board  of  Supervisors  of  the 
County  of  Tulare,  mentioned  in  the  Answer  of  defendant, 
and  none  of  said  68,400  pounds  had  been  frozen  prior  to 
December  13,  1916,  to  such  an  extent  as  to  render  the  same 
wholly  unfit  or  unfit  at  all  for  consumption  or  merchant- 
able.'* 

Appellant  contends  that  there  was  only  an  agreement  for 
sale  and  not  an  actual  sale  of  the  crop ;  and  that  under  the 
contract  the  purchaser  had  the  right,  at  his  own  option,  to 
defer  the  time  of  picking  the  fruit  until  the  twenty-fifth  day 
of  December,  1916,  provided  only  that  it  was  all  picked  not 
later  than  that  date.  The  effect  of  this  contention,  if 
allowed  as  appellant  insists  upon  it,  would  be  that,  even  if 
the  fruit  was  mature  and  ready  for  the  market  on  and  after 
November  16th,  the  loss  caused  by  its  destruction  by  frost 
at  any  time  prior  to  December  25th  would  have  to  be  suf- 
fered by  the  plaintiff.  With  this  contention  and  its  claimed 
effect  we  do  not  agree.  In  BUI  v.  FuUer,  146  Cal.  50,  [79 
Pac.  592],  the  contract  was  for  the  sale  of  a  crop  of  oranges 
not  yet  matured,  and  it  was  provided  therein  that  the  ven- 
dee ''has  this  day  bought"  a  described  crop  of  oranges.  It 
was  provided  that  all  of  the  oranges  were  to  be  taken  by 
the  purchaser  on  or  before  a  stated  date,  and  the  vendor  was 
to  deliver  at  a  certain  station  when  wanted  by  the  pur- 
chaser. Of  this  contract  the  supreme  court  said:  "Nor  do 
we  wish  to  be  understood  as  holding  that  the  title  to  the 
crop  did  not  pass  as  soon  as  the  contract  was  executed.    The 


Digitized  by  LjOOQIC 


May,  1920.]     Miller  v.  Hunt,  Hatch  &  Co.  771 

agreement  in  form  imports  a  present  sale,  the  thing  sold  was 
in  existence  and  was  identified  and  separate  from  other 
things."  The  contract  in  that  case  limited  the  time  of 
delivery  in  a  similar  manner  as  in  the  case  at  bar;  the  lan- 
guage used  being,  **all  oranges  to  be  taken  by  H.  Fuller  on 
or  before  April  1,  1901."  The  court  found  that  the  oranges 
became  ripe  and  ready  for  market  in  January,  1901,  but  the 
defendant  refused  to  receive  them  until  March,  at  which 
time,  without  fault  of  the  vendor,  some  of  the  fruit  had 
become  unmerchantable  by  becoming  too  ripe  and  puffy  for 
the  market.  Under  these  circumstances  it  was  held  by  the 
supreme  court  that  the  contract  should  not  be  construed  to 
give  Fuller  the  absolute  right  to  defer  the  delivery  of  the 
oranges  to  the  injury  of  the  plaintiff;  that  it  must  be  con- 
strued to  mean  that  the  oranges  were  to  be  taken  by  Fuller 
on  or  before  April  1,  1901,  and  at  such  reasonable  time  as 
should  be  necessary  to  insure  their  good  condition  with  re- 
spect to  maturity  and  fitness  for  the  market.  *'The  mer- 
chantability which  was  warranted  by  the  contract,  if  there 
was  any  such  warranty,  was  nothing  more  than  a  warranty 
that  the  fruit  should  be  merchantable  on  the  tree,  and  that 
when  gathered  in  due  season  it  should  be  handled  and  de- 
livered with  proper  care.  This  being  the  case,  under  the 
findings  we  think  the  defendant  was  not  justified  in  refus- 
ing to  accept  the  oranges  which  he  culled  from  the  crop 
because  of  his  claim  that  they  were  too  ripe  and  puffy  for 
the  market."  So  here,  assuming  the  facts  to  be  as  found 
by  the  court,  the  appellant  was  obligated  to  take  the  oranges 
on  or  before  the  twenty-fifth  day  of  December,  1916,  and  at 
such  reasonable  time  as  should  be  necessary  to  insure  their 
good  condition. 

[2]  Appellant  contends  that  the  evidence  is  not  sufficient 
to  support  the  finding  that  the  portion  of  the  fruit  which 
was  marketable  on  November  16th  was  easily  and  readilj' 
separable  from  that  which  had  been  frozen;  and  that  the 
evidence  is  not  sufficient  to  support  the  finding  that  the 
fruit  for  which  compensation  has  been  allowed  was  mer- 
chantable from  November  16th  to  December  13,  1916.  From 
the  testimony  of  defendant's  manager,  Mr.  Sparks,  it  ap- 
pears that  in  November  or  December,  1916,  the  defendant 
procured  for  use  in  its  packing-house  a  machine  called  a 
separator,  which  was  used   for  the  purpose  of  separating 
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frozen  fruit  from  the  better  fruit.  This  machine  was  first 
put  in  operation  by  the  defendant  on  the  thirteenth  day  of 
December.  It  does  not  clearly  appear  from  his  testimony 
that  the  oranges  which  were  run  through  the  separator  at 
that  time  were  from  the  Miller  orchard,  nor  was  the  time 
stated  at  which  such  fruit  had  been  picked.  He  states  that 
the  result  of  the  operation  was  that  the  fruit  was  so  badly 
frozen  that  it  was  hard  to  separate  the  best  from  the  worst 
of  it;  it  was  so  badly  frozen  that  they  could  not  separate 
the  fruit  properly.  Mr.  Sparks  states  that  the  first  frost 
occurred  on  November  16th,  and  the  second,  which  was  the 
disastrous  frost,  occurred  on  December  13th.  There  is  no 
evidence  that  fruit  picked  from  the  Miller  orchard  prior  to 
December  13th  could  not  have  been  successfully  graded  by 
means  of  this  separator  so  as  to  pick  out  the  frosted  fruit 
from  that  which  was  not  frosted.  Prank  Brann,  horticul- 
tural commissioner,  a  county  ofiicer,  who,  in  co-operation  with 
an  ofiicer  of  the  United  States  government,  appears  to  have 
made  examinations  of  the  fruit  in  this  packing-house  and 
exercised  some  authority  over  shipments,  testified  that  all  of 
the  fruit  from  the  Miller  orchard  that  came  into  the  defend- 
ant's packing-house  (although  some  of  it  was  held  up  tempo- 
rarily) was  passed  and  certified  as  marketable  before  the 
first  day  of  January.  There  was  introduced  in  evidence  an 
ordinance  of  the  county  of  Tulare  which  prescribes  a  test  of 
maturity  of  oranges,  which  is  commonly  known  as  the  8-to-l 
test  and  refers  to  the  quantity  of  soluble  solids  in  the  orange 
as  compared  with  the  quantity  of  acid  contained  in  the 
juice.  The  plaintiff  testified  that,  on  December  10th  or  12th, 
he  took  from  the  orchard  samples  for  testing,  and  had  them 
tested  by  S.  Kohner,  a  tester  employed  in  the  packing-house 
of  the  Randolph-Martin  Fruit  Company.  Mr.  Eohner  testi- 
fied that  the  tests  which  he  made  of  these  samples  were,  on 
December  14th,  8.2-to-l,  and  on  December  21st,  7.5-to-l. 
Mr.  Sparks  testified  that  the  defendant  caused  some  tests  to 
be  made  by  one  E.  G.  Rooke  about  November  20th.  The 
actual  results  of  those  tests  were  not  given  in  evidence. 
Sparks  says  that  they  were  "not  satisfactory.'*  Referring 
again  to  the  same  matter,  he  said:  ** There  was  a  difference 
in  the  fruit;  some  of  the  fruit  on  the  outer  side  of  the  or- 
chard gave  a  different  test  from  trees  inside  the  orchard.'* 
In  another  place  Mr.  Sparks  testified  that  none  of  it  tested 
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8-to-l.  It  is  to  be  observed  here  that  there  was  a  sharp 
contradiction  between  the  testimony  of  plaintiff  and  the 
testimony  of  Sparks  concerning  certain  conversations  be- 
tween them.  It  may  be  that  the  court,  as  was  its  right, 
placed  the  greater  confidence  in  the  testimony  of  the  plain- 
tiff as  to  those  conversations,  and  for  that  reason  discounted 
the  testimony  of  Sparks  on  the  subject  of  the  8~to-l  test  and 
the  other  conditions  of  the  fruit  The  plaintiff  testified  that 
the  fruit  was,  on  the  20th  of  November,  of  fair  size  and  color, 
and  in  good  condition;  that  beginning  on  November  20th  the 
defendant  picked  the  fruit  from  the  northern  part  of  the 
grove,  and  all  of  that  fruit  was  paid  for;  that  the  fruit  was 
merchantable  from  November  20th  to  January  6th;  that 
Mr.  Sparks  did  not  tell  him  at  any  time  prior  to  December 
25th  that  the  fruit  was  frozen;  that  after  December  25th, 
at  a  time  when  defendant  had  stopped  picking  from  this  or- 
chard, plaintiff  asked  Mr.  Sparks  when  he  expected  to  finish 
packing  the  fruit,  and  Sparks  replied  that  he  would  pick 
it  as  fast  as  he  could  get  to  it — ^as  fast  as  he  could  handle 
it  he  would  take  it;  that  the  plaintiff  used  fruit  daily  from 
this  orchard  at  his  house  from  the  time  they  commenced 
picking  on  November  20th  until  after  January  Ist,  and  it 
was  in  good  condition.  Answering  the  question,  ''Was  it 
frozen!"  he  replied:  "Not  that  I  could  tell."  Plaintiff  fur- 
ther  testified  that  the  fruit  on  the  south  portion  of  the 
orchard  which  was  not  picked  was  as  good  as  that  on  the 
northern  portion  which  was  picked  by  the  defendant;  that 
it  was  practically  the  same. 

From  the  foregoing  summary  of  a  part  of  the  evidence  our 
conclusion  is  that  the  evidence  is  sufficient  to  support  the 
findings  of  fact  to  which  we  have  referred  and  which  are 
challenged  by  appellant.  There  is  on  several  of  these  points 
evidence  to  the  contrary  of  that  which  has  been  stated,  but 
this  is  no  more  than  sufficient  to  produce  a  conflict  in  the 
evidence.  On  such  state  of  the  record,  under  the  well- 
established  rule,  the  findings  must  be  sustained* 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  3201.    Second  Appellate  District,  Division  Two. — ^May  27, 

1920.] 

P.  W.  HUNT,  AppeUant,  v.  A.  GLASSELL,  Respondent 

[1]  Negotiablb  Instruments — Assignment  Before  Matusitt  as  Col- 
lateral Security — Consideration — Defenses. — An  assignment  of 
a  negotiable  instrument  before  maturity  as  collateral  security  for 
a  pre-existing  debt  constitutes  an  indorsement  for  a  valuable  con- 
sideration sufficient  to  protect  the  purchaser  thereof  under  the 
law-merehant  against  defenses  to  the  note  of  which  he  has  no 
notice  at  the  time  of  the  indorsement. 

[2]  Id. — Indorsement  After  Maturity — ^Defensbs  Available. — ^Tbo 
maker  of  a  note  sued  on  by  an  indorsee  after  maturity  may  prove 
anything  in  defense  which  goes  to  destroy  or  satisfy  the  note, — 
anything  that  denies  its  validity,  or  that  constitutes  a  bar  to  an 
action  upon  it,  as  distinguished  from  anything  which  constitutes  an 
admission  or  affirmance  of  the  plaintiff's  right  of  action  and  his 
title  to  the  money  he  seeks  to  recover,  but  which  seeks  to  defeat 
the  recovery  by  establishing  liability  on  his  part.  Within  thia 
class  of  defenses  are  fraud,  mistake,  want  or  failure  of  considera- 
tion, release,  or  anything  else  which  goes  to  show  that  he  ought 
never  be  compelled  to  pay  the  note  to  the  person  to  whom  it  was 
originally  given,  or  to  any  person  who  had  held  it  after  maturity, 
and  before  it  came  into  the  hands  of  the  plaintiff. 

[3]  Id. — Sale  by  Bankruptcy  Court  —  Want  of  Possession  —  De- 
fenses OF  Maker. — A  bankruptcy  court  possesses  no  such  power 
that  it  can,  by  a  pretended  sale  of  a  purported  right  to  a  promis- 
sory note  which  it  had  never  possessed,  actually  or  constructively, 
and  which  was  settleo  in  full,  surrendered,  canceled,  and  destroyed 
several  months  before  the  payee  named  therein  had  been  adjudged 
a  bankrupt,  deprive  the  maker  thereof  of  such  defenses  thereto 
as  he  might  interpose  at  the  time  it  was  so  delivered  as  such  col- 
lateral security. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,     Chas.  Wellborn,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Murphey  &  Poplin  for  Appellant. 

J.  E.  Hannon  and  J.  Vincent  Hannon  for  Respondent. 

THOMAS,  J. — This  is  an  action  brought  to  recover  judg- 
ment against  the  defendant  on  a  promissory  note  alleged  to 
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have  been  made,  executed,  and  delivered  by  the  defendant 
on  the  twenty-fifth  day  of  September,  1907,  to  the  Duquesne 
Brewing  Company,  a  corporation,  for  the  sum  of  ten  thou- 
sand dollars,  subsequently  delivered  as  collateral  security  to 
the  Fidelity  Investment  Company,  and  by  further  transfers, 
hereinafter  set  forth,  eventually  becoming  the  purported 
property  of  this  plaintiff. 

In  this,  as  in  all  cases,  our  first  query  is  not,  ''Is  there 
error  in  the  record  T'  but,  rather,  '*Is  there  prejudicial  er- 
ror!'* or  "Is  the  judgment  justt"  In  quest  for  the  correct 
answer  to  the  latter  inquiry,  it  will  be  necessary,  we  think, 
to  set  forth  briefly  a  statement  of  the  case,  as  disclosed  by 
the  record. 

It  first  appears  that  on  September  25,  1907,  this  defendant, 
as  the  result  of  certain  representations  made  to  him  by  an 
agent  of  the  Duquesne  Brewing  Company,  a  corporation — the 
payee  named  in  the  note  hereinafter  referred  to — executed 
and  delivered  to  said  brewing  company  a  certain  subscription 
for  two  hundred  shares  of  stock  in  said  corporation,  which 
subscription  reads  as  follows,  to  wit:  "I,  the  undersigned, 
hereby  subscribe  for  200  shares  of  the  capital  stock  of  the 
Duquesne  Brewing  Company,  par  value  $50.00,  amounting 
to  ten  thousand  dollars,  payable  as  follows,  to  wit:  August 
1st,  1908.  Witness  my  haiic  and  seal  this  25th  day  of  Sep- 
tember, 1907.  Andrew  Glassell  (Seal)*';  and  at  the  same 
time  and  place,  as  a  part  of  the  same  transaction,  and  as 
further  evidence  of  the  promise  and  agreement  to  pay  for 
such  shares,  but  not  as  payment  therefor,  the  defendant  also 
executed  the  note  sued  on  here,  which  note  is  in  words  and 
figures  as  follows:  * ^ $10,000.00.  September  25,  1907.  Ten 
months  after  date  I  promise  to  pay  to  the  order  of  Duquesne 
Brewing  Company  ten  thousand  dollars.  This  note  is  nego- 
tiable and  payable  without  any  relief  or  benefit  whatever, 
from  stay,  valuations,  appraisements  or  homestead  exemption 
laws.     Due  August  1,  1908.     Andrew  Glassell.** 

Briefly  stated,  the  representations  so  made  to  induce  de- 
fendant to  execute  the  subscription  and  the  note  were  as 
follows:  That  said  brewing  company  was  about  to  erect,  in 
the  city  of  Los  Angeles,  a  brewery  of  large  capacity,  and 
engage  in  the  business  of  conducting  such  brewery  in  said 
city;  that  it  owned  the  land  upon  which  such  brewery  was 
to  be  erected,  and  that  it  had  money  enough  on  hand  to  erect 
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and  to  pat  the  brewery  in  operation;  that  the  buildings 
would  be  completed  and  the  brewery  in  operation  by  Au- 
gust 1,  1908;  and  that  if  defendant  did  subscribe  for  such 
two  hundred  shares  he  would  not  be  required  or  called  upon 
to  pay  said  subscription,  or  to  accept  such  stock,  prior  to 
the  completion  of  said  brewery  and  the  commencement  of 
the  operation  thereof.  That  each  and  every  one  of  said  state- 
ments was  false,  and  known  by  said  brewery  company  to  be 
false,  for  the  reason  that  such  company  did  not  own  the  land 
referred  to,  or  have  sufficient  funds  on  hand  with  which  to 
complete  the  brewery  or  to  put  the  same  in  operation. 

We  are  next  met  with  the  fact  that  the  shares  of  stock  so 
subscribed  for  were  never  issued  or  delivered  to  defendant, 
or  to  anyone  else  for  him;  that  before  the  expiration  of  the 
time  within  which  the  money  was,  by  the  terms  of  the  sub- 
scription and  note,  to  be  paid  and  said  stock  delivered,  the 
said  brewing  company  had  wholly  abandoned  the  intention 
to  erect  such  brewery  or  to  engage  in  the  business  of  manu- 
facturing or  selling  the  products  thereof,  and  had  wholly 
abandoned  the  purposes  for  which  said  subscription  to  its 
capital  stock  was  made;  and  that  it  had  been,  at  all  times 
mentioned,  unable  to  erect  such  brewery  or  to  carry  out  the 
purposes  or  intention  for  which  said  subscription  was  ob- 
tained, or  to  engage  in  the  business  as  already  set  forth. 

In  addition  to  said  alleged  fraud,  one  of  the  defenses  made 
by  defendant  here  was  that  there  was  no  consideration  for 
the  subscription  referred  to,  or  for  the  note  which  is  the 
basis  of  this  action. 

Some  time  between  **some  time  in  the  year  1909'*  and  prior 
to  the  twenty-fourth  day  of  June,  1909,  the  said  Duquesne 
Brewing  Company,  being  indebted  to  the  Fidelity  Investment 
Company  in  the  sum  of  about  two  thousand  five  hundred  dol- 
lars, as  evidenced  by  a  promissory  note  payable  to  and  ne- 
gotiated by  one  Martel  to  the  latter  company,  delivered  the 
note  sued  on  here  to  said  investment  company  as  collateral 
security  to  secure  the  payment  of  such  indebtedness.  There- 
after, and  on  the  twenty-fourth  day  of  June,  1909,  such  in- 
debtedness being  past  due  and  unpaid,  the  said  Fidelity  In- 
vestment Company  brought  suit  on  the  ten  thousand  dollar 
collateral  security  note;  and  while  such  suit  was  pending, 
and  prior  to  the  tenth  day  of  Lfay,  1910,  the  plaintiff  in  that 
action  sold  and  transferred  the  said  two  thousand  five  hun- 
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dred  dollar  note — ^thc  transaction  carrying  with  it  the  note 
here  involved  and  so  held  as  collateral  security — ^to  one  Hugh 
Glassell,  the  latter  conducting  and  continuing  the  suit  so 
commenced  in  the  name  of  his  assignor,  the  Fidelity  Invest- 
ment Company.  On  or  about  May,  10,  1910,  this  defendant, 
believing  that  said  Hugh  Glassell  was  an  innocent  holder  of 
said  note  for  value,  paid  to  him  something  more  than  two 
thousand  five  hundred  dollars,  in  full  payment  and  discharge 
of  the  said  ten  thousand  dollar  note  for  cancellation,  and  it 
was  thereupon  destroyed.  On  October  5,  1909,  the  Duquesne 
Brewing  Company  was,  in  accordance  with  the  federal  bank- 
ruptcy law,  adjudged  a  bankrupt,  a  trustee  of  the  estate  of 
the  bankrupt  was  duly  appointed,  and,  by  the  referee  to 
whom  the  matter  was  referred,  authorized  to  sell  at  public 
auction  the  assets  of  such  bankrupt.  Thereupon  the  trustee 
proceeded  as  directed  to  sell  the  property  of  the  bankrupt 
estate,  whieh  consisted  of  certain  real  estate  and  promissory 
notes,  among  which  was  included  the  note  of  defendant  upon 
which  this  action  is  based — ^being  designated  as  "Parcel  3. 
Andrew  Glassell,  promissory  note  for  $10,000."  On  Decem- 
ber 19,  1910,  seven  months  and  nine  days  after  the  payment 
of  said  sum  by  this  defendant  to  said  Hugh  Glassell,  and  at 
least  one  year,  five  months,  and  twenty-five  days  after  the 
note  in  controversy  was  delivered  by  the  Duquesne  Brewing 
Company  as  collateral  security  to  said  Fidelity  Investment 
Company,  the  note  having  been  so  delivered  at  least  three 
months  and  eleven  days  before  the  adjudication  of  said  brew- 
ing company  to  be  a  bankrupt,  as  already  set  forth,  the 
trustee  in  bankruptcy  was  authorized  to  sell  all  of  said  prop- 
erty, which,  as  we  have  already  shown,  purported  to  include 
the  note  in  question,  notwithstanding  the  fact — ^which  must 
now  be  obvious — ^that  this  note  was  not  among  the  assets  of 
said  bankrupt  estate  at  the  time  the  corporation  was  by  the 
eourt  declared  a  bankrupt,  nor  has  it  been  at  any  time 
since — ^it  being  shown  that  the  company  had  not  possessed 
it  at  all  since  June  24,  1909.  Pursuant  to  said  purported 
order,  the  trustee  in  bankruptcy  made  a  purported  sale  of 
said  note  to  the  plaintiff  herein,  which  purported  sale  the 
referee  in  bankruptcy  did  thereafter,  on  January  23,  1911, 
pretend  and  purport  to  confirm.  Accordingly,  on  January 
26,  1911,  whatever  right  the  said  Duquesne  Brewing  Com- 
pany, a  corporation,  bankrupt,  iiad  in  and  to  said  note  wbm 
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pretended  and  purported  to  be  sold  and  delivered  to  the 
plaintiff  herein. 

Under  these  facts  and  conditions  plaintiff  claims  that  the 
judgment  so  entered  should  be  reversed,  and  the  lower  court 
directed  to  enter  judgment  in  his  favor  "as  prayed  for  in 
his  second  amended  complaint." 

The  trial  court  found,  among  other  things,  as  follows:  *'It 
is  not  true  that  at  the  time  the  defendant  made  said  payment 
he  knew  that  said  note  for  ten  thousand  dollars  made  by 
him  to  Duquesne  Brewing  Company  was  held  by  the  Fidelity 
Investment  Company  as  collateral  security  to  secure  the  pay- 
ment of  the  said  two  thousand  five  hundred  dollar  note  or 
notes,  or  for  no  other  purpose,  or  knew  that  the  only  interest 
that  the  Fidelity  Investment  Company  had  in  said  note  of 
ten  thousand  dollars  was  to  the  extent  of  two  thousand  five 
hundred  dollars,  with  interest;  nor  is  it  true  that  said  note 
was  at  the  time  of  said  settlement  held  by  the  said  Fidelity 
Investment  Company,  a  corporation,  as  collateral  security  or 
otherwise.  .  .  .  The  court  further  finds  that  the  note  herein 
sued  on  ...  is  the  same  note  that  was  sued  on  in  the  origi- 
nal complaint;  .  .  .  that  said  note  had  been  delivered  np  to 
be  canceled  as  fully  paid  and  discharged,  and  had  been  can- 
celed and  destroyed,  paid  and  discharged  prior  to  .  .  .  De- 
cember 10,  1910."  There  is  evidence  to  support  these  find- 
ings. 

Were  this  action  between  the  defendant  here  and  the  brew- 
ing company,  there  is  no  question  but  that  on  the  showing 
made  the  defendant  would  have  been  entitled  to  judgment 
on  both  grounds,  i.  e.,  "fraud"  and  **no  consideration."  Is 
the  plaintiff  in  this  action  in  any  better  position  than  the 
brewing  company  would  have  been !    We  think  not. 

As  we  have  already  seen,  the  ten  thousand  dollar  note  was 
due  by  its  terms  on  August  1,  1908.  The  Fidelity  Invest- 
ment Company  became  the  holder  of  the  note  during  the  year 
1909,  and  prior  to  June  24th  of  that  year,  which  was  some 
time  after  the  note  had  become  due.  It  wajs,  therefore,  as  a 
matter  of  law,  received  by  said  investment  company,  as  well 
as  by  the  latter 's  successor  in  interest — Hugh  Glassell — sub- 
ject to  any  and  all  defenses  which  the  maker  thereof,  defend- 
ant here,  might  interpose.  (Risley  v.  Oray,  98  Cal.  40,  [32 
Pac.  884] ;  James  v.  Yaeger,  86  Cal.  184,  [24  Pae.  1005] ; 
Braly  v.  Henry,  71  Cal.  481,  [60  Am.  Rep.  543,  11  Pac.  885, 
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12  Pac.  623] ;  Folsom  v.  Bartlett,  2  Cal.  163.)  [1]  The 
rale  in  this  state  is  that  an  assignment  of  a  negotiable  in- 
strument before  maturity  as  collateral  security  for  a  pre- 
existing debt  constitutes  an  indorsement  for  a  valuable  con- 
sideration sufiBcient  to  protect  the  purchaser  thereof  under 
the  law-merchant  against  defenses  to  the  note  of  which  he 
has  no  notice  at  the  time  of  the  indorsement.  (Sees.  3123 
and  3124,  Civ.  Code;  Pezzoni  v.  Greenwell  178  Cal.  649, 
[174  Pac.  60].)  The  record  in  the  case  at  bar  discloses  the 
fact  that  the  note  in  question  was  signed  by  defendant,  made 
payable  ''to  the  order  of  Duquesne  Brewing  Company,"  and 
was  negotiable  in  form.  The  court  found  that  said  brewery 
company  did  practice  the  fraud  upon  defendant  and  in- 
duced him  to  subscribe  for  said  stock,  and  that  no  stock  was 
ever  issued  or  delivered  by  said  brewery  company  to  de- 
fendant— ^which  findings  find  support  in  the  evidence.  The 
court  further  found  that  at  the  time  said  Fidelity  Invest- 
ment Company  so  received  the  said  note  it  had  no  notice  of 
any  fraud  in  the  procuring  of  the  note  in  the  first  instance, 
or  of  any  defense  to  its  validity,  except  the  fact  that  it  was 
by  its  terms  several  months  past  due.  It  also  appears  that 
no  call  or  assessment  upon  the  stockholders  or  against  the 
stock  subscribed  for  was  made  by  the  board  of  directors  of 
said  brewing  company  at  any  time,  for  any  amount,  nor  by 
said  bankruptcy  court  or  the  trustee  therein;  nor  were  any 
proceedings  had  to  determine  what,  if  any,  amount  would  be 
necessary  to  pay  the  debts,  etc.,  of  the  bankrupt  corpora- 
tion ;  and  that  there  are  no  unsatisfied  creditors. 

[2]  Under  such  conditions  as  these,  the  general  rule  is 
that  "the  maker  of  a  note  sued  on  by  an  indorsee  after 
maturity  may  prove  anything  in  defense  which  goes  to  de- 
stroy or  satisfy  the  note, — anything  that  denies  its  validity, 
or  that  constitutes  a  bar  to  an  action  upon  it,  as  distinguished 
from  anything  which  constitutes  an  admission  or  afSrmance 
of  the  plaintiff's  right  of  action  and  his  title  to  the  money 
he  seeks  to  recover,  but  which  seeks  to  defeat  the  recovery  by 
establishing  liability  on  his  part.  Within  this  class  of  de- 
fenses are  fraud,  mistake,  want  or  failure  of  consideration, 
release,  or  anything  else  which  goes  to  show  that  he  ought 
never  be  compelled  to  pay  the  note  to  the  person  to  whom  it 
was  originally  given,  or  to  any  person  who  had  held  it  after 
maturity,  and  before  it  came  into  the  hands  of  the  plain- 
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tiff.'*  (Note  to  r.  M.  C.  A.  Oymruumm  Co.  v.  Bockfard 
Nat,  Bank  (111.),  46  L.  R.  A.  760.)  There  U,  therefore, 
no  merit  in  appellant's  contention  that  respondent  here  is 
liable  as  trustee  of  an  involuntary  trust. 

Appellant  urges  thirteen  points  for  reversal  of  the  judg- 
ment, none  of  which,  however,  do  we  deem  it  necessary  or 
essential  to  discuss,  for  the  reason  that  it  is  now  obvious  that 
the  bankruptcy  court  had  absolutely  no  jurisdiction  or  con- 
trol over  the  note,  and  that  the  bankrupt  estate  had  no  in- 
terest therein  that  could  be  so  disposed  of.  [3]  Under  these 
facts,  even  a  bankruptcy  court  possesses  no  such  power  that 
it  can,  by  a  pretended  sale  of  a  purported  right  to  a  note 
which  it  had  never  possessed,  actually  or  constructively,  and 
which  was  settled  in  full,  surrendered,  canceled,  and  de- 
stroyed several  months  before  the  payee  named  therein  had 
been  adjudged  a  bankrupt,  deprive  the  maker  thereof  of  such 
defenses  thereto  as  he  might  interpose  at  the  time  it  was 
so  delivered  as  such  collateral  security. 

We  think,  regardless  of  the  claim  that  there  is  error  in  tho 
record,  finding  no  prejudicial  error  therein,  that  the  judg- 
ment is  eminently  just.  Particularly  is  this  so  when  the 
entire  record  is  viewed  in  the  light  of  section  4^  of  article 
VI  of  our  constitution ;  for  we  cannot  say  that  after  an  exam- 
ination of  the  entire  cause,  including  the  evidence,  we  are 
of  the  opinion  that  the  errors  complained  of  have  resulted  in 
a  miscarriage  of  justice. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Weller,  J.,  concurred. 
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[Ciy.  No.  2946.    Second  Appellate  Diitrict,  Divieion  One.— May  28, 

1920.] 

E.    P.    LEWIS,    AppeUant,   v.    Q.    L.    CRENSHAW, 
Respondent 

[1]  Ybkdob  and  Vbndek  —  Teanbrb  or  Pbopebtt  and  Gontraot  as 
BsGURiTT— I/iABiLPFT  OP  Gkantbs  TO  Yendse. — ^The  vendee  of  land, 
apon  being  notified  by  the  grantee  of  bis  vendors,  to  whom  the 
contract  of  aale  was  also  assigned,  that  no  further  payments  would 
be  received,  as  there  was  some  question  about  the  title  to  the 
land  (a  proceeding  to  foreclose  a  prior  mortgage  of  record  hav- 
ing been  instituted),  is  not  entitled  to  recover  from  such  grantee 
the  paymentB  made  under  the  contract  of  purchase,  where  the 
latter  took  the  deed  and  assignment  merely  as  security  for  certain 
sums  of  money  which  he  had  paid  out  under  a  surety  bond  exe- 
cuted for  the  benefit  of  such  grantors  In  connection  with  an  in- 
dependent leasing  transaction  and  did  not  assnma  the  obligations 
of  his  grantors. 

[2]  Trials  —  Abrupt  Mannxs  op  Tual  Jodok — Eppsot  on  Appeit 
LANT's  Counsel— Lack  op  Prejudice. — A  judgment  will  not  be 
reversed  on  appeal  because  the  trial  judge,  in  expressing  his  rul- 
ings, spoke  laconically,  decisively,  and  with  great  brevity,  where 
there  is  nothing  to  show  that  the  disposition  of  the  court  was 
other  than  usual,  or  that  any  prejudice  resulted  to  appellant  which 
prevented  him  from  showing  that  the  facts  were  different  from 
those  appearing  in  the  record,  however  much  the  abrupt  manner 
of  the  trial  judge  may  have  been  disconcerting  to  appellant's 
counseL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Chas.  Monroe,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  0.  Graves  for  Appellant. 

Hiekcox  &  Crenshaw  for  Respondent, 

JAMES,  J. — In  this  case,  at  the  conclusion  of  the  hearing 
of  the  testimony  on  behalf  of  the  plaintiff,  the  court 
granted  a  motion  for  judgment  of  nonsuit  as  to  Crenshaw 
Security  Company.  At  the  conclusion  of  all  the  evidence 
the  court  directed  the  jury  to  find  a  verdict  in  favor  of 
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the  defendant  G.  L.  Crenshaw.  The  cause  was  not  tried  as 
to  the  defendant  Brent  Investment  Company,  that  defend- 
ant apparently  not  having  been  required  to  answer  the  com- 
f)laint  of  the  plaintiff.  The  appeal  is  from  the  judgment. 
Originally  there  were  several  suits  brought  against  the  same 
defendants  by  different  individuals,  all  the  claims  being 
bared  upon  similar  facts  and,  by  stipulation,  all  of  said 
causes  were  agreed  to  be  considered  and  determined  at  the 
trial  had  under  the  title  first  above  given.  As  no  useful 
purpose  will  be  served  in  treating  the  matter  otherwise,  we 
will  refer  to  the  case  in  general  as  though  there  were  but 
the  one  plaintiff  interested  herein. 

[1]  In  May,  1914,  the  plaintiff  entered  into  a  contract 
with  defendant  Brent  Investment  Company,  a  corporation, 
by  which  contract,  in  consideration  of  the  initial  payment 
of  a  certain  sum  of  money  and  monthly  payments  there- 
after to  be  made  until  the  whole  sum  mentioned  in  the 
contract  was  discharged,  the  Brent  Investment  Company 
agreed  to  convey  to  the  plaintiff  a  certain  parcel  of  land. 
Plaintiff  made  payment  for  a  time  of  the  various  install- 
ments required  to  the  Brent  Investment  Co.  A  notice  was 
then  received  by  him,  which  was  in  part  as  follows: 

"Your  contract  with  the  Brent  Investment  Company  for 
the  purchase  of  Lot  No.  52,  in  Tract  909,  has  been  turned 
over  to  us.  .  .  .  Your  future  payments  must  be  made  to 
us  and  we  wish  you  to  be  prompt  according  to  the  terms 
of  your  agreement.  We  wish  you  would  bring  your  con- 
tract with  you  when  you  make  next  payment,  so  that  we 
may  compare  amounts  paid  and  see  if  the  duplicate  and 
original  contracts  agree.  This  will  be  a  convenience  to  us 
as  well  as  yourself.  Yours  truly, 

"G.  L.  Crenshaw.'' 

That  notice  was  dated  May  30,  1916,  and  for  a  number 
of  months  thereafter  plaintiff  made  payments  to  Crenshaw 
and  received  receipts  for  the  account.  After  having  so 
made  payments  to  Crenshaw,  plaintiff  was  notified  by  Cren- 
shaw at  his  office  that  no  more  payments  would  be  received, 
as  there  was  some  question  about  the  title  to  the  land.  It 
appeared  that  on  the  12th  of  October,  1911,  Brent  and  his 
wife,  who  were  evidently  the  owners  of  the  entire  tract, 
a  parcel   of   which   plaintiff   had   later   contracted  to  buy, 
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had  created  a  lien  by  mortgage  against  the  same  to  secure 
a  promissory  note  in  the  sum  of  $29,507;  that  at  about 
the  time  Crenshaw  notified  plaintiff  that  he  would  no  longer 
receive  payments  on  account  of  the  contract  referred  to, 
foreclosure  proceedings  had  been  instituted  on  this  mort- 
gage. Having  tendered  payment  of  an  installment  and 
meeting  with  Crenshaw's  refusal  to  accept  the  same,  plain- 
tiff brought  this  action  to  recover  back  the  money  thereto- 
fore paid  to  Brent  Investment  Company  and  to  Crenshaw. 
It  was  shown  in  evidence  that  Crenshaw  had  become  surety 
on  a  bond  for  a  large  amount  for  the  benefit  of  the  Brents 
in  connection  with  the  leasing  of  property  in  the  city  of 
Los  Angeles  by  the  Brents,  the  lease  transaction  being 
wholly  disconnected  from  the  property  affected  by  the  con- 
tract of  plaintiff.  Crenshaw  had  been  required  to  pay  out 
a  large  amount  of  money — a  sum  in  excess  of  $10,000 — 
on  account  of  his  surety  liability,  and  in  order  to  protect 
him  the  Brents,  at  Crenshaw's  suggestion  and  as  security 
for  the  repayment  of  the  amounts  which  Crenshaw  had  paid 
out  under  the  bond  referred  to,  executed  their  deed  to  the 
tract  of  land  affected  by  the  contract  of  plaintiff,  convey- 
ing the  same  to  Crenshaw,  and  also  for  the  same  purpose 
made  assignment  of  the  contracts  of  plaintiff  and  other 
similar  holders.  Crenshaw  did  not  become  a  party  to  the 
contract  of  plaintiff,  unless  the  effect  of  the  assignment  im- 
posed  that  relation  upon  him.  The  evidence  as  heard  by 
the  court,  however,  was  uncontradicted  to  the  point  that  the 
transaction  between  the  Brents  and  Crenshaw,  whereby  the 
deed  was  made  and  delivered  and  the  assignment  of  the  con- 
tract made,  created  a  contract  for  security  only.  It  was  upon 
this  state  of  the  evidence  that  the  court  held  as  a  matter  of 
law  that  Crenshaw  did  not  assume  the  obligation  of  the  Brents 
toward  the  plaintiff;  and  upon  that  evidence  we  cannot  per- 
ceive why  any  different  conclusion  should  be  contended  for. 
The  plaintiff  and  the  other  contract  holders  made  their  con- 
tracts with  the  Brent  Investment  Company,  relying  upon 
the  ability  of  that  company  to  perform  its  obligations,  with 
full  knowledge  or  means  by  which  knowledge  might  be  ob- 
tained as  to  the  condition  of  the  title  to  the  property  con- 
templated to  be  conveyed.  They  made  no  new  contract 
with  Crenshaw,  Crenshaw  did  not  indorse  his  name  upon 
the  contracts  as  assuming  the  obligations  imposed  upon  the 
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vendors  thereunder.  The  Brent  Investment  Company  at  all 
times  remained  liable  as  the  contracting  party  and  the  only 
contracting  party  against  whom  the  plaintiff  was  entitled 
to  seek  redress.  If  the  plaintiff  at  the  time  of  the  transfer 
of  the  contract  so  made  by  the  Brent  Investment  Company 
to  Crenshaw  had  ascertained  that  the  Brent  Investment 
Company  would  be  unable  to  comply  with  its  contract  and 
had  been  persuaded  and  induced  fraudulently  by  Crenshaw 
to  continue  to  make  payments,  it  is  possible  some  cause  of 
action  might  have  arisen  in  plaintiff's  favor.  No  such  cause 
of  action  is  claimed  or  pleaded.  Nor  was  there  anything 
in  the  evidence  to  show  that  plaintiff  no  longer  placed 
reliance  upon  the  Brent  Investment  Company  because  of 
any  reputed  insolvency,  or  that  he  had  any  knowledge 
which  gave  him  reason  to  believe  that  Crenshaw  was  finan- 
cially responsible  and  his  grantor  was  not.  There  was  some 
testimony  given  on  the  part  of  the  plaintiff  and  other  con- 
tract holders  to  the  effect  that  Crenshaw  had  stated  that 
they  would  get  their  deed  or  their  money  back;  but  this 
was  neither  predicated  upon  any  pleading  proposing  the 
issue  suggested  nor  upon  any  further  evidence  showing  that 
the  plaintiff  was  induced  because  of  such  representation  to 
continue  making  payments  which  he  would  otherwise  not 
have  made  or  been  legally  bound  to  make.  On  the  state- 
ment of  the  case  as  the  record  shows  it  and  as  we  have 
epitomized  it  in  the  foregoing,  it  must  at  once  be  clear  that 
no  right  of  recovery  in  the  plaintiff  existed  as  against 
Crenshaw  or  the  Crenshaw  Security  Company;  hence  the 
court  was  entirely  justified  in  the  action  taken. 

[2]  An  objection  is  made  that  the  court  erred  in  ad- 
mitting certain  testimony  and  excluding  other  evidence 
offered;  further,  that  the  peremptory  manner  of  the  trial 
judge  prevented  plaintiff  from  having  full  and  fair  consid- 
eration in  the  presentation  of  his  case.  The  trial  judge,  it 
may  be  stated,  in  expressing  his  rulings,  spoke  laconically, 
decisively,  and  with  great  brevity.  However  much  the 
abrupt  manner  of  the  judge  may  have  been  disconcerting 
to  plaintiff's  counsel,  there  is  nothing  to  show  that  the 
disposition  of  the  court  was  other  than  usual,  or  that  any 
prejudice  resulted  to  the  plaintiff  which  prevented  him 
from  showing  that  the  facts  were  different  from  those  as 
we  have  stated  them.     The  trial  judge  was  headed  in  the 
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right  direction,  and  if  he  reached  a  legally  logical  conclu- 
sion, it  makes  little  difference  whether  this  end  was  arrived 
at  by  a  short-cut  or  otherwise. 

We  have  examined  all  of  the  assignments  for  error  and 
are  satisfied  that  no  miscarriage  of  justice  is  expressed  in 
the  judgment  as  rendered. 

The  judgment  is  afi^med. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CiT.  No.   8409.    First   Appellate   Distriet,   Division   One. — May  28, 

1920.] 

KROGH  MANUPACTUBING  COMPANY  (a  Corporation), 
Respondent,  v.  H.  C.  CHURCHILL  et  al.  Appellants. 

[1]  EviDENcx — Action  fob  Value  of  Puiif  and  Sekvices-^Rbason- 
ABLE  Value  of  Labor  Expended  —  Exfebt  Testikokt.— In  this 
aetioB  to  recover  the  value  of  a  pump  installed  by  plaintiff  on  the 
defendants'  ranch,  pursuant  to  a  contract  for  the  purchase  of  the 
same,  and  for  services  and  accessories  in  connection  with  its  opera- 
tion, the  court  properly  permitted  the  manager  of  the  plaintiff, 
who,  before  becoming  manager  for  the  plaintiff,  had  for  many 
years  been  engaged  in  the  pumping  and  engine  business,  and  as 
a  designer  and  chief  engineer  of  an  iron  works,  to  testify  as  an 
expert  as  to  the  reasonable  value  of  the  mechanical  labor  expended 
on  the  pump. 

[2]  Id.— Speed  of  Opebation  of  Pump— Pbopeb  Cross-examination. — 
In  such  action,  a  witness  called  by  the  defendants  to  testify  to 
certain  work  he  had  done  on  the  pump  after  its  installation  who, 
on  his  direct  examination,  gave  his  expert  opinion  as  to  its  con- 
struction and  testified  that  in  installing  a  pump  it  was  necessary 
to  regulate  its  capacity  in  accordance  with  the  volume  of  water 
in  the  well,  was  properly  allowed  to  be  questioned,  on  cross- 
examination,  regarding  the  speed  of  the  pump  in  operation  in  rela- 
tion to  the  amount  of  water  in  the  well. 

[S]  Id. — Contradictions  in  Testimony — Province  of  Tbial  Ooubt. — 
In  such  an  action,  contradictions  in  the  testimony  of  the  witnesses 
for  the  plaintiff  and  the  defendant  as  to  whether  the  pump  was 
properly  constructed  and  installed  and  the  weight  to  be  given  to 
the  testimony  of  each  of  the  witnesses  is  a  matter  addressed  to  the 
discretionary  consideration  of  the  trial  court. 
47  Cal.  App. — 60 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.  Pat  R.  Parker,  Judge  Presiding. 
AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  0.  Leake  and  Gtoudge,  Williams,  Chandler  &  Hughes 
for  Appellants. 

Seth  B.  Smith  for  Respondent. 

WASTE,  P.  J.— This  is  an  appeal  hy  the  defendants 
from  a  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$1,384,  the  value  of  a  pump,  installed  on  the  defendants' 
ranch,  pursuant  to  a  contract  for  the  purchase  of  the  same, 
and  for  services  and  accessories  in  connection  with  its 
operation. 

The  defendants  denied  any  indehtedness  to  the  plaintiff 
and  alleged  that,  by  reason  of  the  poor  quality  of  the  ma- 
terials used  in,  the  bad  workmanship  thereon,  and  the 
improper,  negligent,  and  careless  manner  of  installing  the 
machinery  which  was  the  basis  of  the  second  and  third 
counts  of  the  complaint,  the  pump  broke  down,  never  at 
any  time  ran  in  a  satisfactory  manner,  or  reasonably  well, 
and  was  absolutely  worthless  to  the  defendants.  By  reason 
of  these  facts  defendants  claimed  to  have  suffered  a  loss 
of  their  lemon  crop  for  the  year  1913,  amounting  to  the 
sum  of  $2,500,  their  orange  and  lemon  groves  being  also 
damaged  to  the  extent  of  $720,  by  reason  of  their  being 
unable  to  secure  water  to  irrigate  the  same.  To  these 
amounts  defendants  added  the  amounts  of  various  repair 
bills,  and  by  way  of  cross-complaint,  prayed  for  judgment 
against  the  plaintiff  in  the  sum  of  $3,701.16. 

The  lower  court  found  that  the  plaintiff  installed  the 
pump  and  machinery  on  the  defendants'  ranch  in  a  first- 
class  and  workmanlike  condition,  and  duly  performed  all 
the  conditions  of  its  contract,  with  the  exception  that  the 
eight-inch  cylinder  which  the  plaintiff  first  placed  in  the 
well  became  broken,  by  reason  of  inevitable  accident,  where- 
upon plaintiff  replaced  it  with  a  seven-inch  cylinder;  that 
the  pump  thus  equipped  was  accepted  by  the  defendants, 
and  was,  at  the  time  of  its  installation  and  at  the  time  of 
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the  trial,  capable  of  pumping  all  the  water  in  defendants* 
well,  and  of  pumping  twenty  inches  of  water  per  minute, 
when  pumping  against  a  total  head  of  250  feet,  as  specified 
in  the  contract.  It  further  found  that  the  alleged  break- 
down and  interruptions  in  the  operation  of  the  pump,  sub- 
sequent to  its  installation,  were  not  due  to  any  defects  in 
materials  used  by  plaintiff  in  the  construction  of  the  pump, 
and  were  not  due  to,  and  did  not  result  from,  the  manner 
in  which  the  pump  was  constructed  or  installed,  but,  on  the 
contrary,  were  due  to  the  negligent  and  careless  manner 
in  which  the  defendants  operated  the  pump,  and  to  the 
negligence  of  the  defendants'  employees  in  overhauling 
same,  and  were  further  aggravated  by  lack  of  water  in  the 
defendants'  well.  The  further  findings  were  against  the 
allegations  of  the  cross-complaint,  and  the  plaintiff  was 
awarded  judgment  for  the  price  of  the  pump  as  installed, 
together  with  $74  for  certain  services,  material,  and  pump 
accessories. 

In  seeking  a  reversal  of  the  judgment  the  appellants 
specjiy  certain  errors  in  the  admission  of  testimony,  insuf- 
ficiency of  the  evidence  to  sustain  the  findings,  and  that 
the  decision  was  against  law. 

[1]  Whether  or  not  the  witness  F.  L.  Emerson,  manager 
of  the  plaintiff,  was  suflSciently  qualified  to  testify  as  an  ex- 
pert as  to  the  reasonable  value  of  the  mechanical  labor  ex- 
pended on  the  pump  was  a  matter  for  the  determination 
of  the  trial  court,  and  in  the  instant  case  its  determination 
of  the  question  was  undoubtedly  correct.  Before  becoming 
manager  for  the  plaintiff  the  witness  had  for  many  years 
been  engaged  in  the  pumping  and  engine  business  and  as 
a  designer  and  chief  engineer  of  an  iron  works.  [2]  The 
question  propounded  to  Joseph  Darracq,  a  witness  for  the 
defendants,  on  cross-examination,  regarding  the  speed  of 
the  pump  in  operation  in  relation  to  the  amount  of  water 
in  the  well,  was  proper.  He  was  called  by  the  defendants 
to  testify  to  certain  work  he  had  done  on  the  pump  after 
its  installation,  and  gave  his  expert  opinion  as  to  its  con- 
struction. He  also  testified  that  in  installing  a  pump  it 
was  necessary  to  regulate  its  capacity  in  accordance  with 
the  volume  of  water  in  the  well.  While,  as  argued  by  the 
appellants,  the  question  of  exhausting  the  water  in  the 
well  was  not  an  issue,  the  successful  method  of  the  in- 
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stallation  and  operation  of  the  pump  under  varying  condi- 
tions was  testified  to  by  the  witness  on  his  direct  examina- 
tion. 

[3]  As  to  the  alleged  insufficiency  of  the  evidence,  a 
careful  reading  of  the  testimony  of  the  various  witnesses, 
experts  and  others,  called  to  testify  as  to  the  manner  in 
which  the  pump  was  installed,  and  its  working  when  in 
operation,  develops  only  a  marked  conflict  of  testimony, 
which  it  was  the  province  of  the  trial  judge  to  consider  and 
determine.  There  was  competent  evidence  on  the  one  side 
that  the  pump  was  workmanlike  in  its  construction  and 
properly  installed  in  a  first-class  manner,  and  that  if  prop- 
erly handled  it  would  give  satisfaction.  On  the  other  hand, 
witnesses  for  defendants  testified  to  the  contrary.  The  con- 
tradictions in  the  testimony  and  the  weight  to  be  given  to 
the  testimony  of  each  of  the  witnesses  was  a  matter  addressed 
to  the  discretionary  consideration  of  the  trial  court. 

The  judgment  is  afiirmed. 

Welch,  J.i  pro  iem.,  and  Richards,  J.,  concurred. 


[Civ.  No.  S125.    Second  Appellate  District,  Division  One. — ^May  28, 

1920.] 

MARION  W.  CHASTEK  et  al.,  Respondents,  v.  FRED  S. 
ALBERTSON  et  al..  Appellants. 

[1]  Bailkents — ^Possession  of  Automobili  fob  Purposs  of  Appratsb- 
MXNT — Failure  to  EZzercise  Ordinary  Cabb. — ^Where  plaintiff  do- 
liTored  his  automobile  into  the  possesBion  of  defendants  that  they 
might  appraise  the  same  and  determine  what  allowance  would  bo 
made  as  a  credit  on  the  purchase  of  a  machine  which  they  woro 
s'eeking  to  sell  to  plaintiff,  ordinary  care  was  required  to  be  exer- 
cised by  defendants  in  protecting  plaintiff's  property;  and  where 
one  of  the  defendants,  who  was  familiar  with  the  lock  with  whieh 
the  ear  was  equipped  and  for  which  he  had  the  key,  took  tho 
machine  into  the  business  section  of  a  large  city  and  left  it  un- 
attended and  unlocked,  and  it  was  stolen,  ho  failed  to  oinreiio 
ordinary   care. 

[2]  U>. — Failure  to  Bedeliveb  Car  upon  Demand— Action  fob  Dam- 
ages— Pleadino — ^Judgment. — ^Where  the  allegations  in  plaintiff'! 
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complaint  in  an  aetion  againat  the  defendants  becanae  of  their 
failure  to  return  such  automobile  upon  demand  to  whteh  no  de- 
murrer was  interposed,  while  in  general  form,  were  appropriate  to 
an  aetion  for  eon  version,  and  facts  were  alleged  which  showed 
that  a  bailment  had  been  created  and  that  the  defendants  refused 
to  redeliver  the  property  upon  demand,  the  court  was  authorized 
to  award  plaintiff  judgment  for  the  amount  it  found  represented 
the  value  of  the  machine. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Overton,  Lyman  &  Plumb,  Wm.  B.  Himrod  and  George 
W.  Prince,  Jr.,  for  Appellants, 

Edward  Brody  and  Charles  A.  Bank  for  Respondents. 

JAMEB,  J. — ^Appeal  by  defendants  from  a  judgment  en- 
tered in  favor  of  the  plaintiffs  by  which  an  award  was 
made  for  the  value  of  an  automobile. 

In  the  complaint  it  was  alleged  that  appellant  Albertson 
was  engaged  in  business  under  the  name  of  Albertson  Motor 
Company;  that  plaintiff  Chastek  was  the  owner  of  an  auto- 
mobile. This  allegation  followed:  "That  at  the  city  of  Los 
Angeles,  state  of  California,  and  on  or  about  the  fourth 
day  of  May,  1918,  the  plaintiff  Marion  W.  Chastek,  at 
the  special  instance  and  request  of  the  defendants,  and  each 
of  them,  placed  the  said  automobile  in  the  possession  of 
the  defendants,  and  each  of  them,  as  bailees,  and  subse- 
quently thereto  on  the  same  day  plaintiff  Marion  W.  Chas- 
tek demanded  the  return  of  the  said  automobile  of  the  said 
defendants,  and  each  of  them,  and  the  defendants,  and  each 
of  them,  failed,  neglected  and  refused  and  still  fail,  neglect 
and  refuse  to  return  the  said  automobile  to  plaintiff  Marion 
W.  Chastek  to  the  damage  of  the  plaintiffs  in  the  sum  of 
$574."  There  was  the  further  allegation  that  prior  to  the 
commencement  of  this  action  Chastek  had  assigned  to  his 
coplaintiflf  a  one-half  interest  in  the  claim;  and  the  prayer 
was  for  the  recovery  of  $574.  Defendants,  after  making 
denial  of  the  material  allegations  of  the  complaint,  further 
answered,  alleging  that  at  the  request  of  Chastek,  defend- 
ants had  taken  posscs>siv.u  of  the  automobile  described  in  the 
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complaint  for  the  purpose  of  examining  and  appraising  the 
same  and  determining  the  amount  that  they  would  allow 
as  a  credit  in  part  payment  on  a  new  motor  car  which 
plaintiff  Chastek  contemplated  buying  from  defendants. 
The  defendants  alleged  that  while  the  automobile  was  in 
their  possession  for  the  purposes  last  set  forth,  the  same 
was,  without  fault  or  negligence  on  their  part,  stolen  and 
taken  from  their  possession.  In  determining  the  first  point 
as  to  whether  the  judgment  is  warranted  by  the  evidence, 
we  will  consider  the  testimony,  as  we  must,  in  its  most 
favorable  aspect  toward  the  plaintiflEs.  [1]  The  plaintiff 
testified  that  he  went  to  the  place  of  business  of  the  de- 
fendants with  the  idea  of  purchasing  an  automobile  of 
which  the  defendants  were  the  vendors;  that  he  desired 
to  **turn  in"  the  Ford  automobile  which  he  owned,  and 
defendants  desired  to  '*try  out"  the  Ford  automobile  before 
finally  determining  what  allowance  would  be  made  as  a 
credit  on  the  purchase  of  the  machine  which  they  were 
seeking  to  sell  to  the  plaintiff.  Plaintiff  testified,  in  part, 
as  follows:  **When  I  came  to  Albertson's  place  of  business 
I  locked  the  car.  When  Mr.  Hoover  took  the  car  to  try  it 
out  I  handed  him  the  key.  I  don't  think  I  unlocked  the 
car  for  Mr.  Hoover.  I  handed  Mr.  Hoover  the  key.  Mr. 
Rail,  the  salesman,  suggested  that  Mr.  Hoover,  the  ap- 
praiser, try  the  Ford  out,  to  see  if  they  could  allow  me 
more  than  $450.  So  Mr.  Hoover  took  the  Ford  in  order  to 
appraise  it.  I  saw  Mr.  Hoover  leaving  the  place  of  busi- 
ness with  my  car,  and  I  saw  him  again  that  day  after  the 
machine  was  stolen,  when  he  came  back  to  the  Albertson 
Motor  Company."  On  the  part  of  the  defendants,  Hoover, 
the  appraiser,  testified  that  he  took  Chastek 's  machine,  ran 
it  into  the  central  portion  of  the  city  of  Los  Angeles,  and 
left  it  at  the  curb  while  he  entered  an  oflBce  building  to 
interview  a  man  who  desired  to  buy  a  Ford  automobile  of 
similar  style  and  equipment  to  that  of  the  plaintiff;  that 
he  was  gone  five  or  six  minutes;  when  he  returned  the 
machine  had  been  stolen.  He  testified  further:  **I  don't 
know  whether  Mr.  Chastek  gave  me  the  key  to  the  car, — 
either  he  gave  me  the  key  or  else  he  had  left  the  car  un- 
locked, because  it  was  a  Rex  lock,  and  you  can't  take  the 
key  out  unless  you  locked  the  car;  so  he  either  left  it 
unlocked  while  he  was  there  or  else  he  gave  me  the  key.    I 
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don't  remember.  Mr.  Ghatsek  either  gave  me  the  key  to  the 
car  or  I  went  out  and  found  the  key  in  the  lock  of  the 
ear.  I  do  remember  that  I  did  not  lock  it  when  I  got  out." 
In  arriving  at  a  conclusion  as  to  whether  defendants,  in 
view  of  the  fact  that  the  car  was  stolen,  incurred  any  lia- 
bility to  Chastek,  the  question  arises  as  to  what  degree 
of  care  was  required  to  be  exercised  by  them  in  the  cir- 
cumstances. Appellants  contend  that  the  bailment  was 
gratuitous;  hence  that  a  slight  degree  of  care  only  was 
required  of  them;  and  that  the  evidence  did  not  show  that 
they  were  guilty  of  gross  negligence.  The  court  determined 
that  the  bailment  was  for  the  mutual  benefit  of  Chastek 
and  defendants,  and  hence  ordinary  care  was  required  to  be 
exercised  by  the  latter  in  protecting  Chastek 's  property. 
We  agree  that  this  conclusion  was  the  correct  one  to  be 
drawn.  The  defendants  received  the  automobile  of  Chastek 
in  the  course  of  the  negotiation  for  a  machine  which  they 
desired  to  sell  to  Chastek,  and  that  they  would  be  benefited 
by  the  transaction  was  only  contingent  upon  an  amount 
being  agreed  upon  as  a  credit  to  be  allowed  Chastek  which 
would  be  satisfactory  to  both  sides.  We  think  that  the 
court  was  justified  in  concluding  that  ordinary  care  was 
not  used  for  the  protection  of  Chastek 's  automobile  while  it 
was  in  possession  of  the  defendants.  The  machine  was 
equipped  with  a  lock,  as  to  the  operation  of  which  Hoover, 
one  of  the  defendants  and  the  man  who  took  charge  of 
the  machine  appeared  to  be  familiar.  Chastek  delivered 
the  key  of  the  lock  to  Hoover,  and  when  he  turned  the 
machine  over  in  front  of  the  place  of  business  of  the  de- 
fendants the  lock  was  fastened.  Hoover  took  the  automo- 
bile into  the  business  section  of  a  large  city,  left  it  un- 
attended and  unlocked,  and  it  was  stolen.  With  very 
simple  means  at  hand  by  which  the  machine  could  have 
been  made  more  secure  in  the  place  where  he  left  it.  Hoover 
omitted  altogether  to  make  use  of  this  means.  It  would 
seem  to  be  clear  beyond  question  that  such  act  of  his  by 
no  means  satisfied  the  requirement  of  ordinary  care. 

[2]  Neither  do  we  think  there  is  merit  in  the  contention 
of  appellants  that  the  action  as  framed  by  the  complaint 
was  not  appropriate  to  permit  a  recovery  by  the  plaintifts. 
While  in  general  form  the  allegations  were  appropriate  to 
an  action  for  conversion,  facts  are  alleged  which  show  that 
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a  bailment  had  been  created  and  the  refusal  of  the  defend- 
ants to  redeliver  the  property  upon  demand.  Under  the 
circumstances  of  this  case,  we  feel  well  satisfied  that  in 
taking  control  of  the  automobile  of  Chastek,  defendants  as- 
sumed the  obligation  of  a  depositary.  It  was  their  duty, 
upon  demand,  to  redeliver  the  same  to  plaintiff,  in  default 
of  which  they  would  become  liable  for  the  value  of  the  prop- 
erty. (Civ.  Code,  sec.  1822.)  The  case  assumed  no  differ- 
ent aspect  in  regard  to  the  legal  relation  than  that  of  the 
ordinary  warehouse  contract,  in  which  cases  action  for  the 
property  itself  or  its  value  has  been  assumed  to  be  the 
proper  remedy.  (Morse  v.  Imperial  Orain  <fe  Warehouse 
Co,,  40  Cal.  App.  574,  [181  Pac.  815] ;  Pope  v.  Farmers' 
Union  Milling  Co,,  130  Cal.  139,  [80  Am.  St.  Rep.  87,  53 
L.  R.  A.  673,  62  Pac.  384].)  The  case  of  Poggi  v.  Scoti, 
167  Cal.  372,  [51  L.  R.  A.  (N.  S.)  925,  139  Pac.  815], 
cited  by  appellants,  is  not,  we  think,  inconsistent  with  the 
view  here  expressed.  No  damages  were  claimed  herein  be- 
yond the  value  of  the  automobile  which  was  lost,  and  the 
court  expressly  found  that  value  to  be  the  sum  of  $500,  for 
which  judgment  was  awarded.  No  demurrer  was  interposed 
to  the  complaint;  hence  any  special  objections  which  might 
have  been  urged  as  to  the  completeness  of  the  allegations 
thereof  have  been  waived. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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MEMORANDUM  CASES. 


[GiT.    No.    8156.    First    Appellate    District,    Divisioii    One.— April    7, 

1920.] 

JAMBS  P.  SHBBHAN,  Respondent,  v.  BOARD  OP  PO- 
LICE COMMISSIONERS,  etc.,  et  al.,  AppeUanta. 

[1]  Municipal  Cospokations— San  Fbancisoo — ^Poligb  Psnsion  Fund 
— ^ViSTKD  Bights. — Judgment  affirmed  on  the  authority  of  JShee- 
Kan  V.  Board  of  Poliee  CanmisHonen,  ante,  p.  29,  [190  Pae.  51]. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt,  Judge. 
Affirmed. 

The  facts  are  identical  with  those  set  forth  in  Sheehan  v. 
Board  of  Police  Commissioners,  ante,  p.  29,  [190  Pac.  511. 

George  Lull,  City  Attorney,  and  Chas.  S.  Peery,  Assistant 
City  Attorney,  for  Appellants. 

Charles  J.  Heggerty  and  Enight  &  Heggerty  for  Re- 
spondent. 

THE  COURT.— [1]  The  facta  in  this  case  are  identical 
with  those  set  forth  in  the  case  of  Sheehan  v.  Board  of 
Police  Commissioners,  ante,  p.  29,  [190  Pac.  61],  and  on 
the  authority  of  that  case  the  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  3,  1920. 

Angellotti,  C.  J.,  Wilbur,  J.,  Lennon,  J.,  and  Sloane,  J., 
concurred. 

Shaw,  J.,  Lawlor,  J.,  and  Olney,  J.,  dissented. 
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[Civ.    No.    3357.    PirBt   Appellate    District,    Diyision    Two.— May    22, 

1920.] 

THE  IMPERIAL  DEVELOPMENT  COMPANY  (a  Cor- 
poration), Appellant,  v.  THE  COUNTY  OF  IMPERIAL 
et  al.,  Respondents. 

[1]  Taxation  —  CkyrroN  Imported  prom  Mexico  —  Eetkntion  and 
Storage  by  Importer  in  Original  Balbs  —  Nonltabiutt  for 
State  and  Local  Taxes. — Judgment  reversed  on  the  authority 
of  Imperitd  Development  Co,  v.  City  of  Calexioo,  atUe^  p.  666, 
except  that  this  action  involves  a  county  tax  sought  to  be  levied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    Franklin  J.  Cole,  Judge.    Reversed. 

The  facts  are  identical  with  those  presented  in  Imperial 
Development  Co.  v.  Ciiy  of  Caleocico,  ante,  p.  666,  [191  Pac. 
50]. 

Louis  Lamy  for  Appellant. 

E.  R.  Simon,  District  Attorney,  for  Respondents. 

LAN6D0N,  P.  J. — This  is  an  appeal  by  the  plaintiff  from 
a  judgment  against  it  in  an  action  to  have  certain  taxes 
assessed  against  its  property  by  the  assessor  of  the  county 
of  Imperial  declared  illegal  and  void,  and  for  general  relief. 
The  facts  are  identical  with  the  facts  in  the  case  of  Imperial 
Development  Co.  v.  City  of  Calexico  (No.  3356),  ante,  p.  666, 
[191  Pac.  50],  except  that  this  action  involves  a  county  tax 
sought  to  be  levied,  while  No.  3356  involves  a  city  tax  sought 
to  be  leveid.  [1]  The  questions  of  law  involved  are  iden- 
tical, and  for  the  reasons  set  forth  in  the  decision  this  day 
rendered  in  case  No.  3356,  the  judgment  herein  is  reversed, 
with  instructions  to  the  trial  court  to  render  judgment  for 
the  plaintiff  declaring  the  tax  illegal  and  void,  and  for  a 
return  of  the  property  held,  or  of  the  money  collected  by 
the  assessor,  as  the  facts  may  warrant. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 
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ABANDONMENT.    See  InsolTency,  0. 
ACCOUNTING.    See  Partnenhip,  1,  8. 

ACCOUNTS. 

1.  BxoiPBOOAL  Dbhands  —  Statutb  of  LiiOTATioNS.  —  An  ae«oant 
showing  on  one  side  the  diiferent  items  famished  and  amounts 
paid  bj  one  person  for  the  joint  benefit  of  himself  and  another, 
and  on  the  other  side  the  different  items  furnished  and  amounts 
paid  by  the  latter  for  like  purposes,  a  balance  being  shown  in 
favor  of  the  former,  constitutes  a  mutual  account;  and  an  action 
thereon  commenced  within  four  years  from  the  date  of  the  last 
item  thereof  is  not  barred  by  the  statute  of  limitations.  (Dyer 
T.  Mintum,  1.) 

2.  Action  Against  ExECinoii — Corbeotnxss  of  Books  and  Claim 
— £Vn)ENCS  ADM1S8IBLB. — In  an  action  against  an  executor  upon 
mutual,  open,  and  current  account  against  the  deceased,  while 
the  phiintiff  is  prohibited  by  subdivision  3  of  section  1880  of 
the  Code  of  Civil  Procedure  from  testifying  as  to  the  correct- 
ness of  his  books,  or  that  the  entries  therein  made  are  true  and 
correct,  it  is  not  error  to  permit  him  to  testify  that  the  account 
embodied  in  the  rejected  claim  sued  on  corresponds  with  the 
account  in  his  books.     (Id.) 

8.  Nonpayment— Pleading — ^Peoof. — ^While,  in  such  an  action,  the 
plaintiff  must  p1<»ad  nonpayment  of  the  debt  sued  upon,  such 
allegation  need  not  be  proved,  but  the  burden  of  proof  of  pay- 
ment is  upon  the  defendant;  therefore,  prejudicial  error  is  not 
committed  in  allowing  the  plaintiff  to  testify  that  the  account 
has  not  been  paid.     (Id.) 

4.  Books  of  Deceased — Cobrespondenct  of  Claim  With— Evi- 
dence.— In  an  action  against  an  executor  upon  a  mutual,  open, 
and  current  account  against  the  deceased,  it  is  not  error,  in  viola- 
tion of  subdivision  3  of  section  1880  of  the  Code  of  Civil  Pro- 
cedure, for  plaintiff  to  call  the  executor  as  a  witness  and  prove 
by  him  that  the  claim  sued  upon  corresponds  with  the  books  kept 
by  the  deceased.  Such  evidence  docs  not  involve  or  relate  to  a 
"matter  of  fact  occurring  before  the  death  of  the  deceased.''     (Id.) 

6.  Action  on — Balance  Due — Nonpayment — Evidence. — In  this  ac- 
tion against  an  executrix  and  executor  upon  a  mutual,  open,  and 
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AOOOUNTS   (Continued). 

current  uccount  against  the  deceased,  that  there  was  a  balance 
due  plaintiff  was  proved  by  the  introduction  in  evidence  by  the 
defendants  of  the  bocks  of  the  deceased,  supplemented  by  the 
testimony  of  the  defendants'  witness  that  the  account  sued  upon 
was  "substantially  the  same"  is  the  account  shown  by  the  books 
of  the  deceased.  Proof  of  payment  of  the  balance  due  was  a 
matter  resting  upon  the  defendants.     (Id.) 

6.  Action  for  Balangi  Dub — Admissibilitt  of  Ledoeb  Account. — 

In  an  action  upon  a  mutual,  open,  and  current  book  account 
to  recover  the  balance  due  and  owing  to  plaintiff  for  the 
picking,  hauling,  washing,  packing,  and  shipping  of  defendant's 
oranges  during  a  specified  season,  the  ledger  aecount  contained  in 
a  book  kept  by  the  plaintiff  and  showing  its  account  with  de- 
fendant is  admissible,  where  the  entries  made  in  such  book  by  the 
secretary  and  general  manager  of  the  plaintiff  association  from 
information  furnished  him  by  other  employees  of  plaintiff,  all  of 
which  was  in  the  usual  course  of  business  of  the  plaintiff,  were 
the  original  and  only  entries  made  by  the  plaintiff.  (Sugar  Loaf 
O.  Q.  Assn.  y.  Skewes,  470.) 

7.  Sale  of  Crop  of  Oranges — Authority  of  Growers'  Organiza- 
tion TO  Pat  Losses — Ledger  Entries  froic  "Aocount  Sales." — 
Duplicate  copies  of  "account  sales"  showing  the  receipts  from 
the  sales  of  a  given  crop  of  oranges  and  the  charges  for  freight, 
refrigeration,  and  auction  commissions,  received  by  a  growers' 
organization  in  the  usual  course  of  business  from  the  organiza- 
tion which  acted  as  the  selling  agent,  eonstitate  a  reasonable  basis 
of  authority  to  such  growers'  organization  to  pay  out  the  balance 
charged  to  it  on  the  loss  incurred  by  the  sales  of  the  crop  of  the 
grower  and  to  charge  the  latter  the  amount  so  paid  out  by  it  for 
his  aecount;  and  the  ledger  entries  made  by  such  growers'  organ- 
ization in  the  book  kept  by  it  showing  its  aecount  with  such 
grower  may  be  regarded  as  the  original  entry  of  its  account 
against  such  grower.     (Id.) 

See  Estates  of  Deceased  Persons,  8,  4. 

ACCOUNT  STATED. 
1.  Statement  of  Balance  Dub — Promise  to  Pat— Construction  of 
Writing. — In  this  action  to  recover  money  alleged  to  be  due  on 
an  account  stated,  a  statement  of  aecount  mailed  by  defendant 
to  plaintiff  showing  the  result  of  ecrtain  financial  transaction  in 
which  plaintiff  and  defendant  were  jointly  interested,  which  ae- 
count closed  with  a  statement  of  a  balance  due  plaintiff,  consid- 
ered in  connection  with  defendant's  accompanying  statement  as  to 
when  he  would  pay  the  same,  and  his  subsequent  statements,  con- 
Ktituted  an  account  stated.     (Linell  v.  Gordon,  691.) 
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ACCOUNT  STATED  (Continued). 
2.  Pbomise  to  Pay  With  Interest — Implication. — A  promise  by  one 
person  to  paj  another  "with  interest**  implies  a  debt  due  from 
the  former  to  the  latter.     (Id.) 

ACTIONS. 

Several  Alleged  Grounds  of  Invalidity — Inoorporation  in  One  Ac- 
tion.— A  party  who  seeks  to  set  aside  deeds  cannot  commence 
and  maintain  against  the  same  parties  as  many  consecutiye,  in- 
dependent suits  to  accomplish  that  purpose  as  he  has  grounds  upon 
which  to  make  the  attack,  but  he  must  embody  all  of  his  alleged 
grounds  of  invalidity  in  one  action.  (Little  ▼•  Smith,  8.) 
See  Automobile  Insurance,  6. 

ADMISSIONS.    See  Negligence,  44;    Pleading,  S« 

ADVETRSB   POSSESSION. 

1.  Use  or  Uninclosed  Land  tor  Grazing. — The  exclusive  use  of  un- 

inclosed  land  for  grazing  during  the  grazing  season  may  consti- 
tute adverse  possession.     (Berry  ▼.  Cohn,  19.) 

2.  Action  to  Quiet  Title — Exclusive  and  Open  Possession — ^Evi- 
dence.— In  this  action  to  quiet  title  to  certain  uninclosed  land, 
the  evidence  as  to  the  use  of  the  land  by  defendants'  lessee  dur< 
ing  a  portion  of  each  year  for  the  statutory  period  of  years, 
coupled  with  the  testimony  of  such  lessee,  who  lived  on  the  ad- 
joining land,  that  the  land  in  controversy  was  not  occupied  by 
anyone  else  during  the  period  it  was  not  in  use  by  him,  was  suffi- 
cient to  support  the  finding  of  the  trial  court  that  the  defendants 
had  maintained  an  exclusive  and  open  possession  for  the  statutory 
period.     (Id.) 

3.  Authority  or  Brother  to  Act  as  Agent — evidence. — In  such 

action,  the  evidence  having  shown  that  the  land  was  purchased  at  a 
tax  sale  by  one  of  the  defendants  for  the  other  defendant,  a 
brother,  that  the  former  was  the  general  agent  to  transact  all  kinds 
of  business  for  the  latter  in  the  county,  that  as  such  agent  he 
rented  the  property  for  the  latter  and  paid  all  taxes  on  the  prop- 
erty from  the  time  of  its  purchase  at  the  tax  sale  until  the  latter 
conveyed  the  property  to  him,  such  evidence,  taken  in  connection 
with  the  ratification  contained  in  the  deed  and  the  inferences  which 
could  properly  be  drawn  from  the  entire  evidence,  was  sufficient 
to  justify  the  conclusion  of  the  trial  court  that  the  defendant  to 
whom  the  property  was  conveyed  was  authorized  to  represent  his 
brother  to  the  extent  that  adverse  possession  might  be  acquired 
through  such  agency.     (Id.) 

ADVICE  OF  COUNSEL.     See  Malicious  Prosecution,  1, 
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APFLDAYITS.    See  Appeal,  8;  Arreet,  1,  & 
AaENCY. 

1.  FOBWAROINO    AOENT — DEPOSIT    OF    GoODS    WiTH — SxBVIGES    XJnDEB- 

TAKXN — ^Belatiok  OF  COMMON  Gabbieb.— If  goodfl  are  deposited 
with  a  forwarding  agent  merely  as  the  Initiatoiy  step  toward  start- 
ing them  in  itinere,  the  forwarding  agent  having  undertaken  to  do 
no  more  than  to  safely  keep  the  goods  and  forward  them  when 
the  opportunity  offers  itself,  and  being  in  nowise  interested  in  their 
carriage  after  delivery  to  the  carrier,  such  agent  cannot  be  re- 
garded as  a  common  carrier.  (Heath  ▼•  Jadson  F.  Forwarding 
Co.,  426.) 

2.  When  Liabiutt  ow  Common  Cabbieb  Assumed.— Where  a  for- 

warding agent  undertakes  to  transport  property  from  its  loca- 
tion in  one  city  to  another  city,  for  through  rates  less  than  the 
published  rates  of  the  railroad  company  for  broken  lots,  which 
it  is  enabled  to  do  by  accumulating  property  for  the  given  destina- 
tion until  a  ear  can  be  filled,  which  is  billed  to  its  distributing 
agent  at  the  point  of  destination,  such  forwarding  agent  assumes, 
while  holding  the  property  for  accumulation,  the  liability  of  a 
common  carrier.     (Id.) 

8.  Belation  TO  OwNEB — Cabbiaok  of  Goods  to  Destination — Ab- 
sence OF  OwNEB's  Consent. — Irrespective  of  whether  its  relation 
to  the  owner  of  the  shipment  be  that  of  a  common  carrier  or 
a  mere  forwarder,  a  forwarding  company  that,  for  hire,  under- 
takes the  carriage  of  goods  of  another  in  a  car  of  its  own  selec- 
tion, and  delivery  to  the  owner  at  the  place  of  destination  through 
its  own  distributing  agent,  cannot  carry  the  goods  on  to  the  place 
of  destination,  as  contracted  for,  against  the  owner's  eonsent. 
(Id.) 

4.  Right  of  Contbol  Oveb  Goods-^Stoppaob  in  Teansit— -Liabut 
ITT  OF  OwNEB  FOB  Sebvigbs  Neoessitated.— The  owner  does  not 
renounce  his  right  of  all  control  over  his  goods  by  their  delivery 
to  a  conmion  carrier  or  to  a  forwarder,  but  the  latter  stands  in  the 
relation  of  one  employed  as  a  bailee  of  goods  for  the  purpose  of 
obeying  instructions  of  the  owner  regarding  them  and,  subject  to 
the  payment  of  a  reasonable  charge  for  the  services  necessitated  by 
his  order,  the  owner  has  the  right  either  to  stop  the  goods  in 
transit  or  to  stop  their  shipment  before  actual  transportation  has 
commenced.     (Id.) 

6.  Loading  of  Goods  on  Cab — ^Bioht  to  Bedeuyebt — Expenses 
OF  Unloading — ^Liability  fob  Lien. — Where  the  forwarding  com- 
pany has  loaded  the  owner's  goods  on  a  car  before  receiving  in- 
structions to  hold  the  shipment,  but  the  goods,  without  any  very 
great  inconvenience,  can  be  taken  from  the  car  at  an  expense  not 
out  of  proportion  to  their  value,  the  owner  is  entitled  to  a  re- 
delivery of  the  goods  at  the  point  of  shipment,  the  forwarding 
b«lag  aOowtd  to  eharge  a  reasoaabla  ium  to 
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AGENCY  (Continued). 

it  for  its  trouble  in  taking  the  goods  from  the  carload,  to  seeurc 
which  charge  it  has  a  lien  on  the  goods.     (Id.) 

0.  Instructions  to  Hold  Shipment — Refusal  to  Obey  Unjdsti- 
nED— Authorization  to  Unload  not  Necessary. — Where  a  for- 
warding company,  after  it  has  loaded  the  goods  on  the  ear  but 
before  such  car  has  started,  receives  definite  instructions  from  the 
owner  to  hold  the  shipment,  and  such  goods  can  be  taken  from 
the  car  at  an  expense  not  out  of  proportion  to  their  Talne,  the 
forwarding  company  is  not  justified  in  refusing  to  obey  such  in- 
structions because,  within  a  time  specified  by  it,  it  does  not  re- 
ceive a  reply  to  its  telegram  wherein  the  owner,  after  being  ad- 
vised that  the  goods  are  already  loaded  and  the  eost  of  unloading, 
is  asked  if  he  authorizes  unloading.     (Id.) 

7.  Husband  and  Wipe — Ratification  of  Husband's  Acts — Agency 
— Evidence. — The  act  of  the  wife  in  merely  signing  her  name  to 
certain  documents  affecting  the  title  to  real  property  standing  in 
her  husband's  name,  to  facilitate  his  business,  cannot  be  held  to 
constitute  a  ratification  by  her  of  all  previous  acts  of  her  husband 
in  his  own   behalf,  as  having  been  done  by   him  as  her  agent; 
neither  can  the  fact  that  on  previous  occasions  the  husband  has 
procured  his  wife's  signature  to  notes,  and  that  she  had  thereby 
become  personally  obligated  thereon,  of  itself  operate  to  constitute 
him  her  agent  for  all  time  and  for  all  purposes,  so  as  to  render  her 
personally  bound  by  his  acts.     (McConnell  v.  Estate  of  Gaut,  454.) 
See   Accounts,    7;    Adverse   Possession,   3;    Arrest,    1;    Corpora- 
tions, 5;   Husband  and  Wife,  1,  8,  4;  Leases,  3,  4;  Negli- 
gence, 4;   Promissory  Notes,  18. 

ALIENATION  OP  AFFECTIONS. 

1.  Letters  to  Wife— Admissibility  of. — In  an  action  by  a  husband 

for  the  alienation  of  his  wife's  affections,  letters  written  by  de- 
fendant to  plaintiff's  wife  which  show  that  defendant  was,  and 
for  some  time  had  been,  by  no  means  a  passive  agent  in  the  love- 
making,  and  which  tend  to  corroborate  her  testimony  that  de- 
fendant made  love  to  her,  gained  her  affections  and  encouraged 
her  in  a  plan  to  obtain  a  divorce  from  her  husband  and  marry 
him,  are  relevant  and  competent  evidence,  where  defendant,  for 
defense  to  the  action,  pleads  and  attempts  to  prove  that  he  is 
the  victim  of  a  conspiracy  and  that  the  woman  tempted  him,  not- 
withstanding such  letters  did  not  reach  the  wife  but  were  inter- 
cepted by  the  husband  before  their  delivery  through  the  mails. 
(Pratt  V.  Harrold,  186.) 

2.  Competency  of  Wife  as  Witness. — In  an  action  by  a  husband 
for  the  alienation  of  bis  wife's  affections,  the  wife  is  a  competent 
witness.     (Id.) 

47  Cal.  App.— 51 
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ALIMONY.    See  Maintenance,  2;  Place  of  Trial,  2. 

ANIMALS. 

1.  Attack  by  Dog — Action  pob  Damages — ^Confuctino  Evidkncb — 
Finding — Appeal. — Where,  as  in  this  action  to  recover  for  in- 
juries caused  by  the  attack  of  a  dog  belonging  to  the  defendants, 
in  which  there  was  sufficient  evidence  to  warrant  the  jury  in 
finding  that  the  dog  was  vicious  and  that  the  defendants  were 
aware  of  its  viciousness,  the  appellate  court  will  not  disturb  the 
verdict,  notwithstanding  there  was  a  conflict  in  the  testimony  on 
the  question.     (Bowden  v.  Herberger,  555.) 

2.  Psoor  Requibed^Ignobange  by  Plaintiff  of  Chabactek  or 
Dog — Inbtbuctions. — In  such  an  action,  a  requested  instruction 
"that  the  plaintiff's  evidence  must  be  sufficient  to  sustain  the  alle- 
gations of  the  complaint  as  to  the  vicious  character  of  the  dog  and 
the  defendants'  knowlc<]p;e  thereof,  and  the  plaintiff's  ignorance 
thereof,"  is  properly  modified  by  striking  therefrom  the  words  "and 
the  plaintiff's  ignorance  thereof."  The  owner  of  an  animal,  not 
naturally  vicious,  is  liable  for  injury  done  by  the  animal  if  it  waa 
in  fact  vicious  and  the  owner  had  knowledge  of  that  fact.     (Id.) 

8.  Mischievous  Pbopensity  of  Dog — Instbuctions. — In  such  an  ac- 
tion, the  use  of  the  word  "mischievous"  in  an  instruction,  given 
at  the  request  of  the  plaintiff,  that  "before  the  plaintiff  can  re- 
cover you  must  find  from  the  evidence,  first,  that  the  dogs  before 
the  biting,  or  alleged  biting  of  the  plaintiff  complained  of,  were 
of  a  vicious,  mischievous  propensity,  and  accustomed  to  biting 
mankind.  Second,  that  the  defendants  had  knowledge  or  notice 
of  these  characteristics,"  do  not  add  to  or  detract  from  the  efficacy 
of  the  instruction     (Id.) 

APPEAL. 

1.  Infebences  Dbawn  by  Tbial  Ck)UBT— Beview  on  Afpxal. — It  is 
not  within  the  power  of  the  appellate  court  to  disregard,  or  set 
aside,  the  findings  of  the  trial  court  where,  as  against  the  dedue^ 
tions  drawn  by  the  trial  court,  which  seem  eminently  reasonable, 
no  other  inferences  founded  on  facts  proved  in  the  case  find  sup- 
port.    (Dibble  v.  San  Joaquin  L.  &  P.  Corp.,  112.) 

2.  Subbogation  —  Assignment  —  Pabties  —  Pleading. — The  insurance 

company,  after  payment  of  the  loss  caused  by  the  negligence 
of  a  third  person,  being  subrogated  to  the  rights  of  the  insured  to 
the  extent  of  its  payment,  may  assign  that  right  to  the  insured; 
and  in  a  subsequent  action  by  the  insured  against  such  third 
person,  it  is  not  necessary  that  the  insurance  company  be  joined 
in  the  action,  either  as  plaintiff  or  defendant,  or  that  the  assign- 
ment by  the  insurance  company  to  plaintiff  be  pleaded.  (Id.) 
8.  Request  fob  Repobter's  Transcript — Time — Discretion  of  Trial 
CouBT. — Where  a  party  dissatisfied  with  the  judgment  of  the  trial 
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APPEAL   (Continued). 

court  gives  notice  of  his  intention  to  move  for  a  new  trial,  and 
such  proceeding  is  terminated  by  the  expiration  of  the  three 
months'  period  prescribed  by  section  660  of  the  Code  of  Civil 
Procedure,  but  notice  of  such  termination  is  not  given  or  waived, 
the  trial  court  acts  within  its  discretion  in  approving  the  report- 
er's transcript  of  the  record,  notwithstanding  request  therefor  was 
not  made  within  ten  days  after  the  termination  of  the  new  trial 
proceedings,  no  undue  delay  having  been  caused*  (Stoner  y.  Secur- 
ity Trust  Co.,  216.) 

4.  Action  poa  Damages — New  Trial  as  to  Single  Issue — Absence 
OF  Appealable  Judgment. — In  an  action  for  damages  for  breach 
of  contract  to  render  personal  services,  where  a  motion  for  a 
rew  trial  is  granted  and  a  new  trial  ordered  as  to  the  issue  or 
issues  presenting  a  question  of  the  amount  of  damages  suffered 
by  the  plaintiff,  and  as  to  all  other  issues  the  motion  for  a  new 
trial  is  denied,  nothing  effective  as  a  judgment  remains  in  ex- 
istence; and  an  attempted  appeal  "from  the  whole  of  the  said 
judgment,  except  the  part  and  portion  thereof  vacated  by  the 
order  of  the  said  court,'"  etc.,  must  be  dismissed.  (Universal  Film 
Mfg.  Co.  V.  Kerrigan,  255.) 

5.  Failure  of  Appellant  to  Print  Record. — Under  the  amendment 

of  1919  to  section  953c  of  the  Code  of  Civil  Procedure,  the  omis- 
sion of  an  appellant  to  print  in  her  brief  or  in  a  supplement 
thereto  such  portions  of  the  record  as  she  desires  to  call  to  the 
attention  of  the  court  does  not  permit  of  a  dismissal  of  the 
appeal.     (Kinderman  v.   Shipley,   270.) 

6.  Failure  to  Answer  Respondent's  Statements — Assumption. — 
Where,  in  reply  to  the  appellant's  contention  that  the  judgment  of 
the  trial  court  is  erroneous,  in  so  far  as  it  found  in  favor  of 
respondent  the  matters  alleged  in  his  supplemental  complaint,  the 
respondent  states  that  it  was  the  understanding  of  the  trial  court 
and  himself  that  the  stipulation  of  the  appellant  was  that  judg- 
ment as  to  those  matters  should  follow  the  judgment  on  the  mat- 
ters alleged  in  the  complaint,  and  such  statement  is  neither  an- 
swered nor  denied,  it  will  be  assumed  that  the  appellant  concedes 
the  truth  of  such  statement  and  that  the  judgment  of  the  trial 
court  was  proppr.     (Arnold  v.  La  Belle  Oil  Co.,  290.) 

7.  iNSurriciENT  Presumption  op  Points. — The  appellate  court  can- 
not be  expected  to  search  the  record  for  grounds  of  alleged  error, 
where  neither  argument  nor  authority,  nor  any  reference  to  the 
evidence  whatsoever,  is  urged  by  the  appellant  in  support  of  her 
contentions.     (Willits  v.   Helmer,  309.) 

8.  Place  op  Trial — Authentication  or  A.fpidavits. — Affidavits  used 
on  a  motion  for  a  change  of  place  of  trial  must  be  identified  and 
authenticated  by  the  trial  judge  before  they  can  be  considered  by 
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the  appellate  court  on  an  appeal  from  an  order  denying  such 
motion.     (Espinoaa  v.  Gould,  316.) 

9.  Prepakation  op  Supplemental  Tbanscbipt — Power  of  Appellati 

Court  to  Direct. — Where  an  appeal  is  taken  by  the  alternative 
method  under  section  953a  of  the  Code  of  Civil  Procedure,  the 
appellate  court  cannot  direct  the  preparation  of  a  supplemental 
transcript  containing  matters  not  brought  before  it  by  reason  of 
the  failure  of  the  appellant  to  give  the  proper  notice  to  the  derk 
of  the  trial  court.     (Id.) 

10.  Incomplete  Record  on  Appeal— Presumption. — Where  the  ree- 
ord  on  appeal  from  an  order  refusing  to  change  the  place  of 
trial  shows  that  documentary  evidence  was  used  and  testimony 
given  on  the  hearing  of  the  motion,  but  such  evidence  and  testi- 
mony does  not  appear  in  the  record  on  appeal,  the  appellate  court 
has  the  right  to  and  will  assume,  in  the  absence  of  any  showing 
to  the  contrary,  that  the  ruling  of  the  trial  court  was  proper. 
(Id.) 

11.  Notice  or— Error  in  Date — Party  Responsible— Etpect  of. — 
Where  the  prevailing  party,  in  giving  notice  of  decision  and 
entry  of  judgment,  makes  an  erroneous  statement  as  to  the  date, 
and  the  adverse  party,  in  giving  notice  of  appeal,  states  that 
he  appeals  from  a  judgment  entered  on  that  date,  the  prevailing 
party  will  not  be  heard  to  ur^e  that  such  notice  of  appeal  is  in- 
effectual.    (Patterson  v.  Blackburn,  362.) 

12.  Action  for  Rent — Conflicting  Evidence — Findings. — On  an  ap- 
peal from  a  judgment  in  favor  of  the  plaintiff,  in  an  action 
by  the  lessor  against  the  trustees  for  the  lessee,  whom  the 
lessor  permitted  to  occupy  the  leased  premises  after  the  lessee 
became  insolvent,  such  trustees  agreeing  to  pay  plaintiff  the  baek 
rentals  then  due  out  of  the  first  profits  of  the  business,  a  finding 
of  the  trial  court  based  upon  conflicting  evidence,  to  the  effect 
that  the  defendants  during  their  conduct  of  the  business  received 
sufficient  moneys  to  have  enabled  them  under  the  terms  of  their 
agreement  with  plaintiff  to  pay  him  the  amount  claimed  to  be 
due  as  rental  for  the  premises,  but  that  they  used  and  disposed 
of  such  moneys  in  payment  of  other  than  necessary  expenses  of 
conducting  and  operating  the  business  to  an  extent  and  in  an 
amount  sufficient  to  have  paid  plaintiff  the  amount  due  him,  ia 
conclusive  on  the  appellute  court.     (Ramish  v.  Reichenbach,  395.) 

13.  Rejection  of  Testimony — Incomplete  Rzcord  on  Appeal — 
Presumption  in  Favor  of  Ruling. — Whore  the  record  on  appeal 
in  such  action  shows  that  the  trial  court  refused  to  permit  the 
defendants  to  introduce  testimony  in  support  of  the  allegations  of 
their  cross  complaint  concerning  a  prior  transaction,  on  the  ground 
that  the  condition  of  the  evidence  was  such  that  they  were  not  en- 
titled to  iutrutluce  any   eviduuce   whatever  regarding  sacii  former 
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transaction,  bat  such  record  does  not  eontain  all  the  testimony 
heard  at  the  trial,  it  must  be  presumed  that  the  condition  of  the 
case  was  such  as  to  support  the  ruling.  (Boland  y.  Smith,  404.) 
14.  Alternative  Method — Duty  or  Reposteb  to  Make  and  Filx 
Tbanbcsipt. — Where  an  appeal  is  taken  under  the  alternative 
method  provided  by  seetions  953a  and  953b  of  the  Code  of  Civil 
Procedure,  it  is  the  duty  of  the  stenographic  reporter  to  make  a 
transcript  of  the  report  of  the  trial  within  twenty  days  after  the 
notice  of  appeal  has  been  given  and  the  bond  provided  for  in  said 
sections  has  been  filed,  and  to  file  such  transcript  with  the  clerk. 
He  cannot  refuse  to  so  file  because  hia  fees  remain  unpaid.  (Har^ 
ris  V.  Burt,  4d0.) 
16.  Refusal  op  Bepoeteb  to  Prepare  Transcript — Duty  op  Ap- 
pellant— Dismissal  op  Appeal. — ^Where  an  appeal  is  taken  under 
such  alternative  method  and  the  stenographic  reporter  refuses  to 
make  a  transcript  of  the  report  of  the  trial  until  his  fees  are 
paid  in  advance,  the  appellant,  with  knowledge  of  such  refusal, 
should  take  legal  steps,  by  mandamus  or  otherwise,  to  compel  the 
reporter  to  act,  and  if  he  does  not  do  so,  and  the  clerk's  and  the 
reporter's  transcripts  are  not  filed  in  the  appellate  court  within 
the  time  provided  by  law  and  the  rules  of  the  supreme  court,  a 
motion  to  dismiss  the  appeal  will  be  granted.     (Id.) 

16.  Judgment — Reasons  for  Decision — Record. — Reasons  stated  by 
a  judge  in  deciding  a  case  are  no  part  of  the  judgment  and  have 
no  place  in  the  record,  and,  therefore,  present  nothing  to  be  con- 
sidered in  reviewing  a  judgment  on  appeal  therefrom.  (In  re 
Cruiekshank,  496.) 

17.  FoBKCBR  Judgment — Subsequent  Departure  prom  Doctrine  An- 
nounced— ^Law  op  Case. — A  final  judgment  of  the  district  court 
of  appeal  in  a  given  case  (a  hearing  in  the  supreme  court  being 
denied)  constitutes  the  law  of  the  case  on  a  second  appeal,  not- 
withstanding that  subsequent  to  the  time  such  judgment  became 
final,  but  prior  to  the  second  appeal,  the  doctrine  of  the  decision 
of  the  district  court  of  appeal  on  the  first  appeal  is  departed  from 
by  the  supreme  court  in  a  different  case.  (Hubbard  v.  Jurian, 
543.) 

18.  Reversal — Recovery  Costs — Service  op  Cost  Bill  on  Coap- 
PELLANT  Unnecessary. — Where  the  remittitur  provides  "the  ap- 
pellants to  recover  costs  on  this  appeal,''  it  does  not  allow  one 
appellant  to  recover  costs  from  another  appellant,  but  only  from 
the  respondent,  such  coappellants  not  being  adverse  parties,  not- 
withstanding they  took  separate  appeals  and  the  judgment  of  the 
appellate  court  results  in  the  reduction  of  judgment  as  to  one  and 
an  increased  judgment  against  the  other;  and  in  such  case  it  ia 
not  necessary  for  the  former  to  serve  a  copy  of  its  cost  bill  oa 
appeal  on  the  latter.     (Id.) 
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19.  Alternative  Method — Abssnce  of  Judge's  Cebtiftcatb. — Where 
an  appeal  is  taken  under  the  alternative  method,  but  the  judge's 
certificate  is  not  attached  to  the  reporter's  transcript,  in  accord- 
ance with  the  provisions  of  section  953a  of  the  Code  of  Civil  Pro- 
cedure, the  appeal  must  be  considered  hj  the  appellate  court 
merely  as  an  appeal  upon  the  judgment-roll  alone.  (Kibbe  y. 
Graves,  575.) 

20.  KxcxssiVE  JuDOMBNT — NECESSITY  roB  REVERSAL.— In  an  action 
to  recover  for  amounts  of  salary  alleged  to  be  unpaid,  where 
the  amount  for  which  the  court  gave  judgment  is  in  excess  of  the 
amount  shown  by  the  evidence  to  be  due  to  the  plaintiff,  which 
condition  arose  through  an  error  in  the  findings  of  fact,  the  judg- 
ment must  be  reversed  by  the  appellate  court,  as  it  cannot  direct 
an  amendment  of  findings  of  fact.     (Hyman  v.  Karl  Stern,  605.) 

21.  Presentation  of  Poikts — Insufficienot  of  Briefs. — ^The  appel- 
late court  is  not  called  upon  to  consider  objections  to  the  judg- 
ment and  action  of  the  trial  court  which  are  merely  stated  without 
citation  of  authority,  or  any  argument  b^ond  the  bare  statement 
of  the  point.     (Bar  Due  v.  Cox,  718.) 

See  Attorney  at  Law,  2,  3;  Claim  and  Belivery,  8,  8;  Common 
Carriers,  3;  Contracts,  30;  Corporations,  8;  Criminal  Law, 
12,  13;  Default,  4;  Divorce,  6;  Evidence,  4;  Husband  and 
Wife,  8;  Judgments,  6,  10,  11,  22,  25,  26;  Maintenance,  1; 
Mortgages,  3;  Negligence,  15,  21,  22,  29,  82,  83,  89;  New 
Trial,  4;  Pleading,  1;  Promissory  Notes,  8;  Street  Law  3; 
Trial,  3. 

APPEABANCE.    Seo  Judgmento,  2d. 

AB6ITEATI0N.    See  Contracts,  1. 

ARCHITECTS.    See  Contracts,  22. 

ARREST. 

1.  Arrest  and  Baii. — Conversion  in  Coubsx  of  Emplotumv— E9> 
SENTiAL  of  Affidavit. — An  essential  of  an  affidavit,  to  jxMfy  aa 
order  of  arrest  under  subdivision  2  of  section  479  of  the  Oode  of 
Civil  Procedure,  is  that  the  misappropriation  or  eonversioa  of  the 
property  occurred  in  the  course  of  the  defendant's  employmeat  as 
agent  of  plaintiff.  It  is  not  sufficient  to  state  that  he  was  such 
agent  at  the  time  the  property  came  into  his  possession.  (la  xa 
Gillett,  107.) 

2.  Fraudulent  Conversion— Want  of  Knowledgx  bt  Avuamv— 
Sufficiency  of  Affidavit. — An  affidavit  charging  fraadolent  eon- 
version  substantially  in  the  language  of  subdivision  4  of  see- 
tion  479  of  the  Code  of  Civil  Procedure  is  inswffieient  to  justify 
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an  order  of  arrest,  where  it  is  apparent  therefrom  that  affiant  has 
no  personal  knowledge  of  how  or  why  or  when,  if  at  all,  defend- 
ant disposed  of  plaintiff's  property.     (Id.) 
See  Criminal  Law,  2. 

ASSAULT  WITH  DEADLY  WEAPON.    See  Criminal  Law,  13. 

ASSIGNMENTS.  See  Appeai  2;  Contracts,  15;  Corporations,  4; 
Leases;  4;  Mortgages,  3-6;  Negotiable  Instruments,  1;  Pat- 
ents, 1;  Quieting  Title,  2;  Security,  1. 

ATTACHMENT. 

1.  Detention  Under  Attachment  by  Shebdt — Third  Party  Claim. 
Where  property  is  wrongfully  taken  on  attachment,  the  sheriff  is 
absolved  from  liability  for  its  detention  prior  to  the  filing  of  a 
third  party  claim,  as  provided  in  section  689  of  the  Code  of  Civil 
Procedure.     (Mutch  v.  Long  Beach  Imp.  Co.,  267.) 

2.  Action  on  Foreign  Judgment. — Section  537  of  the  Code  of  CSvil 
Procedure  does  not  authorize  an  attachment  to  be  issued  in  an 
action  brought  in  this  state  upon  the  liability  created  by  a  judg- 
ment entered  in  favor  of  the  plaintiff  and  against  the  defendant 
in  another  state.     (E!rickson  v.  Erickson,  319.) 

See  Estates  of  Deceased  Persons,  1;  Guaranty,   4. 

ATTOHNEY  AT  LAW. 

1.  Distribution  or  Note  to  Legatee — Running  of  Statute  of  Lim- 
itations— Negligence — Liability. — Where  the  legatees  under  a  will, 
without  waiting  for  a  formal  distribution  by  order  of  the  probate 
court,  upon  their  legacies  becoming  due  and  payable,  enter  into 
an  agreement  among  themselves  for  the  dinsion  and  distribution 
of  the  property  which  consists,  among  other  things,  of  a  promis- 
sory note,  and  the  property  is  accordingly  divided  and  distributed, 
the  attorneys  for  the  executrix  have  no  further  concern  there- 
with, and  if,  thereafter,  the  person  who  receives  the  promissory 
note  allows  the  statute  of  limitations  to  bar  an  action  thereon, 
that  fact  cannot  give  rise  to  a  claim  for  damages  against  the 
attorneys.     (Wilmot  v.  Moody,  156.) 

2.  Fraudulent   Representations — Action   for   Damages — Conflict- 

ing EVIDENCE — Finding — Appeal. — In  an  action  for  damages  for 
the  alleged  fraudulent  representations  of  an  attorney  to  the  effect 
that  a  loan  made  to  him  would  be  secured  by  a  mortgage,  and 
that  such  mortgage  had  been  executed  as  promised  and  was  in  the 
bank,  the  defendaot  having  testified  that  the  loan  was  made  to 
him  upon  his  personal  note  upon  the  understanding  that  no  secur- 
ity was  to  be  given,  and  that  testimony  having  found  support  in 
the   physical   circumstances   of   the   transaction,   a   finding   of   the 
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trial  eonrt  in  aeeordanee  with  raeh  testimonj  eumot  be  discwbed 
on  appeal.  (Id.) 
8.  Disbarment  Pboceeedings — OoKiucriNa  BviDKNOit— Appeal. — ^In  a 
proceeding  for  the  disbarment  of  an  attorney  at  law,  as  in  other 
cases,  a  court  of  review  cannot  determine  the  weight  to  be  giyen 
conflicting  evidence,  bnt  such  determination  is  the  peculiar  and  ex- 
clusive province  of  the  tribunal  wherein  the  hearing  is  had«  (In 
re  Gruickshank,  496.) 

4.   MISAPPROPBIATION    OP    MONET— PBOOP    BBQUIBSD. — Boction    1110    of 

the  Penal  Code,  which  specifies  the  character  of  proof  required 
in  order  to  convict  one  of  false  pretenses,  is  not  applicable  in  a 
proceeding  for  the  disbarment  of  an  attorney  at  law  based  on  the 
misappropriations  of  money  intrusted  to  hinu  (Id.) 
6.  EziSTXNGB  OP  Pabtnxbship — Absence  op  Depensb. — The  fiiet 
that  a  partnership  existed  between  them  would  not  constitute  a 
defense  to  a  proceeding  brought  against  an  attorney  at  law  to 
have  him  disbarred  for  acts  constituting  moral  turpitude  in  de- 
frauding or  misappropriating  the  money  of  his  partner.  (Id.) 
See  License  Taxes,  1;  New  Trial,  4. 

ATTOBNET'S  FEES.  See  Divorce,  2,  8,  9;  Estates  of  Deceased  Per^ 
sons,  1,  2;  Husband  and  Wife,  2,  4;  Maintenance,  1;  Plaee 
of  Trial,  2;  Promissory  Notes,  14r-16;  Workmen's  Oompensa- 
tion  Aet,  1. 

AUTOMOBILE   INSUBANCE. 

1.  CbNSTBucnoN  OP  Letter  and  Poltct  Together. — ^In  this  action  on 

a  policy  of  automobile  insurance,  a  letter  from  the  insurance  com 
pany  to  the  assured  confirming  the  statements  of  one  of  its  solici- 
tors as  to  the  protection  given  by  that  company  and  in  which  it 
agreed  to  insure  against  certain  risks  was  properly  held  to  con- 
stitute a  part  of  each  and  every  contract  of  insurance  entered 
into  by  the  assured  after  the  date  of  such  letter,  unless  expressly 
excluded  from  said  contracts,  where  said  policies  were  taken  out 
in  reliance  thereon,  notwithstanding  said  policies  contained  pro- 
visions in  conflict  therewith.  (Buxton  v.  International  Indemnity 
Co.,  683.) 

2.  Use  op  Word  *^Steal**  in  Broad  Sense — Intention  op  Par- 
ties— Construction  op  Pouoy. — ^Where,  from  an  examination  of 
all  the  provisions  of  a  policy  of  automobile  insurance  in  the  light 
of  the  circumstances  connected  with  and  preceding  its  issnanes, 
such  as  the  statements  of  the  assured  as  to  the  risks  he  desired 
insurance  against  and  the  statements  of  the  insurance  company 
and  its  solicitor  as  to  the  protection  given,  it  is  apparent  there- 
from that  the  word  "steal,"  used  by  the  insurance  company  in  re- 
ferring to  the  risks  it  would  insure  against,  was  intended  to  eoTSr 
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every  form  of  wrongful  taking  by  a  conditional  vendee,  and  not 
merely  larceny,  the  policy  will  be  construed  accordingly.     (Id.) 

8.  Action  on  Policy — Eetobmation  of  Contract — ^Rkoovebt — ^Plead- 
ing.— A  complaint  seeking  to  revise  or  reform  a  contract  and  also 
to  recover  upon  or  enforce  the  same  as  revised  or  reformed  states 
but  one  cause  of  action.     (Id.) 

4.  Pboop  or  Loss — Waivkb — Pleading. — In  an  action  on  a  policy 
of  automobile  insurance,  the  complaint  is  sufficient,  although  no 
proof  of  loss  is  pleaded,  where  plaintiff  pleads  facts  which  consti- 
tute a  waiver  of  proof  of  loss  and  these  facts  are  not  denied  by 
the   defendant.     (Id.) 

5.  Pleading  Contract  According  to  Legal  Enrscr— Denial  or 
Allegations — Issues. — ^Where  the  plaintiff,  in  such  an  action, 
pleads  the  contract  of  insurance  according  to  its  legal  effect  and 
such  allegations  are  denied  by  the  defendant,  a  finding  of  the  trial 
court  with  relation  to  the  intention  of  the  parties  to  the  contract 
in  using  a  particular  word,  in  defining  the  protection  given,  is 
within  the  issues  made  by  the  pleadings.     (Id.) 

6.  Evidence— Burden  or  Paoor. — An  action  to  recover  under  a  policy 
of  automobile  insurance  against  theft  is  a  civil  action  and  plain- 
tiff is  required  to  prove  his  case  only  by  a  preponderance  of  the 
evidence  the  rule  being  the  same  as  it  is  in  civil  cases  generally. 
(Id.) 

7.  Attempt  to  Recover  Property— Payments  to  Detective  Agency 
— Recovery  or. — Where  a  policy  of  automobile  insurance  ex- 
pressly provides  that  any  act  of  the  insured  in  recovering,  sav- 
ing, and  preserving  the  property  in  case  of  loss  or  damage  shall  be 
considered  as  done  for  the  benefit  of  all  concerned  and  that  all 
reasonable  expenses  thus  incurred  shall  constitute  a  claim  under 
the  policy,  the  assured  is  entitled  to  recover  the  amount  paid  a 
detective  agency  in  attempting  to  recover  the  property.     (Id.) 

8.  Equity  or  Vendor — Insurance  or — Interest — Judgment. — ^Where 
the  interest  or  equity  of  the  assured  in  the  automobile  is  the 
amount  of  the  unpaid  installments  plus  interest  thereon,  the  con- 
ditional sale  contract  having  provided  for  the  payment  of  in- 
terest on  all  deferred  payments  from  the  date  of  the  contract,  and 
the  policy  of  insurance  provides  for  the  protection  of  that  equity, 
the  insurance  company,  in  an  action  on  such  policy,  may  not  object 
to  the  allowance  of  such  interest  in  the  judgment.     (Id.) 

AUTOMOBILES.     See    Automobile    Insurance,    1,    2;    Conversion,    3; 
Negligence,   14-16;    Sales,   1. 

BAIL. 

Forfeiture  by  Recorder — Right  or  County  to  Money — Payment  to 
City — Action  to  Recover — Want  or  DErENSE. — Money  collected 
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M  a  forfeiture  of  bail  for  nonappearance  to  answer  a  felonj 
charge  before  a  recorder  of  a  city  of  the  sixth  class,  sitting  as  a 
magistrate  of  the  county,  belongs  to  the  county  and  not  the 
city;  and  the  fact  that  such  magistrate  has  mistakenly  paid  oat 
such  money,  even  in  good  faith,  to  the  city,  does  not  constitute 
a  defense  to  an  action  by  the  county  to  recover  the  same.  (County 
of  Tulare  v.  Fenn,  413.) 

BAILMENTS. 
1.  Possession  of  Automobiui  foe  Purpos*  of  AppRATSiikTENT — 
Failure  to  Exercise  Oedinabt  Care. — ^Where  plaintiflF  deliv- 
ered his  automobile  into  the  possession  of  defendants  that  they 
might  appraise  the  same  and  determine  what  allowance  would  be 
made  as  a  credit  on  the  purchase  of  a  machine  which  they  were 
iteeking  to  sell  to  plaintiff,  ordinary  care  was  required  to  be  exer- 
cised by  defendants  in  protecting  plaintiff's  property;  and  where 
one  of  the  defendants,  who  was  familiar  with  the  lock  with  which 
the  car  was  equipped  and  for  which  he  had  the  key,  took  the 
machine  into  the  business  section  of  a  large  city  and  left  it  un- 
attended and  unlocked,  and  it  was  stolen,  he  failed  to  exercise 
ordinary  care.  (Chastek  v.  Albertson,  788.) 
8.  Failure  to  Redeuver  Car  upon  Demand— Action  for  Dam- 
ages— Pleading — ^Judgment. — Where  the  allegations  in  plaintiff's 
complaint  in  an  action  against  the  defendants  because  of  their 
failure  to  return  such  automobile  upon  demand  to  which  no  de- 
murrer was  interposed,  while  in  general  form,  were  appropriate  to 
an  action  for  conversion,  and  facts  were  alleged  which  showed 
that  a  bailment  had  been  created  and  that  the  defendants  refused 
to  redeliver  the  property  upon  demand,  the  court  was  authorised 
to  award  plaintiff  judgment  for  the  amount  it  found  represented 
the  value  of  the  machine.  (Id.) 
See  Contracts,  24-26. 

BANKRUPTCY.     See  Negotiable  Instruments,  3. 

BANKS  AND   BANKING. 

1.  Forged   Indorsement   of   Check — Payment  by  Bank — ^Liability 

TO  Depositor. — A  bank  has  no  right  to  charge  a  depositor's  ac- 
count with  the  amount  of  a  check  upon  the  forged  indorsement 
of  the  name  of  the  payee.     (Bennett  v.  First  Nat.  Bank,  450.) 

2.  Loan    on    Forged    Note    and    Mortgage  —  Liability    to    Repay 

Lender. — Where  a  person  falsely  represents  himself  to  be  the  agent 
of  the  owner  of  certain  real  property  and  that  such  owner  desires 
a  loan  of  a  given  amount  to  be  secured  by  a  mortgage  upon  such 
property,  and,  upon  the  prodaction  of  a  note  and  mortgage  pur- 
porting to  be  executed  by  such   owner,  both  of   which   documenr^ 


Digitized  by  LjOOQIC 


Bonds.  811 

BANKS  AND  BANKING   (Continued). 

are  in  fact  forged  instruments,  a  loan  is  made,  the  lender,  bj 
delivering  to  the  purported  agent  a  check  payable  to  his  order, 
which  the  latter  in  due  course  cashes,  creates  only  a  personal  lia- 
bilitj  on  the  part  of  the  latter  to  repay  the  same.  (Id.) 
3.  Payments  by  Forger  to  Depositort— Right  of  Bank  to  Credit.— 
In  an  action  against  a  bank  to  recover  a  sum  which  it  charged 
to  plaintiff's  account  upon  the  payment  by  it  of  a  check  drawn 
by  plaintiff  on  it  upon  a  forged  indorsement  of  the  name  of  the 
payee,  the  bank  is  not  entitled  to  have  applied  in  liquidation  of 
its  liability  to  plaintiff  the  amount  paid  by  the  person  who  com- 
mitted the  forgery  to  plaintiff  in  settlement  of  a  personal  liabil- 
ity, where  the  funds  used  in  making  such  payment  were  derived 
from  a  source  other  than  the  proceeds  of  forged  check.  (Id.) 
See  Promissory  Notes,  1,  4-6. 

BILL  OP  EXCEPTIONS.    See  Default,  4. 

BILL  OP  LADING.    See  Common  Carriers,  1,  8. 

BONDS. 

1.  Sureties — Action  on  Performance  Bond — Damages — Evidence 
— Findings. — In  this  action  to  recover  a  money  judgment  upon  a 
performance  bond  executed  by  defendants,  as  principal  and 
surety,  in  connection  with  a  contract  by  the  principal  to  construct 
certain  ditches,  pipes,  etc.,  as  part  of  an  irrigation  system  be- 
longing to  plaintiff,  the  evidence  was  sufficient  to  support  the  find- 
ing of  the  trial  court  that  by  reason  of  the  failure  of  the  con- 
tractor to  complete  the  work  in  accordance  with  the  terms  and 
specifications  of  his  contract,  plaintiff  was  damaged  in  the  amount 
for  which  the  bond  was  given.     (Oakdale  Irr.  Dist.  v.  Beard,  66.) 

2.  Defects  in  Contract — Validity  of  Bond  not  Affected. — In 
an  action  against  the  principal  and  the  surety  on.  a  bond  given 
as  security  for  the  performance  by  the  principal  of  certain  work, 
it  is  no  defense  that  there  were  certain  defects  in  the  steps  lead- 
ing up  to  the  making  of  the  original  contract  and  that  the  law 
was  not  in  all  respects  complied  with.     (Id.) 

3.  Noncompletion  of  Work — ^Recitals  in  Bond — Evidence. — Where, 

after  the  work  was  completed  by  the  contractor,  payment  there- 
for by  the  irrigation  district  was  made  upon  his  giving  a  bond 
in  which  it  was  recited  that  "whereas  of  such  portions  of  said 
contract  as  has  been  tested  certain  parts  are  unsatisfactory  to 
the  board  of  directors  and  the  engineer  of  said  district,  be- 
cause of  the  fact  that  small  leaks  have  developed"  and  that  the 
irrigation  district  is  willing  to  pay  the  contractor  if  he  execute 
a  bond  "conditioned  that  he  will  faithfully  perform  and  complete 
all  of  said  concrete  pipes  which   were  cou.^uuuled  under  said  con- 
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BONDS   (Continued). 

tract/'  such  recitals  are  conclusive,  or,  at  least,  Tery  strong,  evi- 
dence that  at  the  time  the  bond  was  executed  the  contractor 
had  not  constructed  the  work  in  accordance  with  the  terms  of  the 
contract.  (Id.) 
See  Insolvency,  8;  Judgments,  11;  Mechanics'  Liens,  2-6; 
Street  Law,   1-3,  5,  8. 

BOOKS.    See  Accounts,  6,  7;  Evid«ne6|  8. 

BRIDGES.    See  Negligence,  1,  8. 

BROKERS. 

Pbogttrino  Cause  of  Sale— Gonsuicmatton  Through  Akothxe.— When 
an  agent  takes  a  prospective  purchaser  upon  land  which  he  has 
been  authorized  in  writing  by  the  owner  to  offer  for  sale  and 
to  sell,  introduces  such  purchaser  to  the  owner  and  succeeds  in 
awakening  hia  interest  in  the  property,  and  the  purchaser  ex- 
presses a  tentative  or  conditional  purpose  to  buy  the  land,  and 
a  short  time  thereafter  he  does  purchase  it,  the  trial  court  is 
justified  in  concluding  that  such  agent's  efforts  were  the  procuring 
cause  of  the  sale,  or  at  least  that  the  sale  "was  made  by,  through, 
or  upon  information  received  through  such  agent";  notwithstand- 
ing the  sale  is  consummated  through  another  agent.  (Maloof  v. 
Davis,   742.) 

BROKER'S  COMMISSIONS. 

L  Contract  or  Employment  by  Corporation — Prima  Facie  Show- 
ing.— In  an  action  against  a  corporation  to  recover  a  broker's 
commission,  a  document  purporting  on  its  face  to  have  been  signed 
by  the  president  and  the  secretary  of  the  corporation,  and  having 
attached  thereto  and  impressed  thereon  the  seal  of  the  corpora- 
tion, is  entitled  to  admission  as  prima  facie  having  been  author- 
ized and  executed  by  the  corporation.  (Arnold  t.  La  Belle  Oil 
Co.,  290.) 

8.  Statute  of  Frauds — Employment  or  Agent— Construction  op 
Code  Section. — Section  1624,  subdivision  6,  of  the  Civil  Code 
does  not  require  any  formal  contract  but  only  that  the  fact  of 
employment  as  agent  or  broker  to  sell  real  estate  for  compensation 
or  a  conmiission  be  expressed  in  writing,  signed  by  the  party  to  bo 
charged,  or  by  his  agent.     (Id.) 

8.  Procuring  of  Purchaser  at  Lesser  Prick— Right  to  Com- 
pensation.— Where  a  broker  procures  a  purchaser,  not  at  the  price 
specified  in  his  contract  of  employment  but  at  a  lesser  price,  and 
the  owner  enters  into  nn  agreement  of  sale  with  such  purchrs(»r 
at  such  lesser  price,  under  which  agreement  the  latter  enters  into 
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BBOKEB'S   COMMISSIONS    (Continued). 

poasession,  the  broker  is  entitled  to  the  eompensation  ajpreed  upon, 
according  to  his  contract  of  employment.  (Id.) 
4.  MoDiriCATiON  or  Purchase  Agreement — ^Bights  or  Broker  not 
AnrCTED. — The  snbsrqiient  modification  of  such  contract  of  pur- 
chase by  mutual  consent  of  the  vendor  and  the  purchaser  would 
not  affect  the  right  of  the  broker  to  the  compensation  agreed  upon 
in  his  contract  of  employment,  and  to  which  he  was  entitled  when 
the  vendor  and  the  purchaser  enter  into  the  original  contract  of 
purchase.     (Id.) 

BUBOLABT.    See  Criminal  Law,  8,  9,  22,  29. 
CANALS.    See  Easements,  1. 

CABK     See  Bailments,  1;  Negligence,  8,  9,  80,  85,  86,  40. 
CAUSES  OP  ACTION.    See  Actions,  L 

CHECKS. 

Beceift  or  Check — Payment— Presumption. — ^While  the  mere  receipt 
of  a  check  by  the  creditor  does  not  operate  as  payment,  where 
the  creditor  acknowledges  receipt  of  the  check,  does  not  deny 
that  he  cashed  it,  fails  to  return  it  or  make  any  protest  of  non- 
payment to  the  debtor,  and  in  no  way  questions  the  transaction, 
he  will  be  presumed  to  have  collected  the  money.  (Bledsoe  ▼• 
Stuckey,  95.) 
See  Banks  and  Banking,  1;  Gifts,  L 

CHOSE  IN  ACTION.    See  Property,  2. 

CITIES.    See  Municipal  Corporations, 

CLAIM  AND  DBLIVEBT. 

1.  Conditional  Sale  of  Automobiub— >Ownership^Biobt  of  Pos- 
session— Findings. — In  this  action  in  claim  and  delivery  to  re- 
cover possession  of  an  automobile  sold  by  plaintiff  to  defendant 
under  a  contract  of  conditional  sale,  wherein  the  title  to  the  car 
was  expressly  reserved  in  plaintiff  until  the  automobile  was  com- 
pletely paid  for,  while  a  finding  that  defendant  was  entitled  to 
possession  of  the  automobile  was  authorized,  a  finding  that  plain- 
tiff was  not  the  owner  of  the  automobile  was  unsupported  by  the 
evidence.     (Lee  v.  De  La  Motte,  23.) 

2.  Claim   or  Beturn   of   Property— Insufficiency   of   Answer.^ - 

Where  the  answer,  in  an  action  in  claim  and  delivery  in  which  the 
property  has  been  delivered  to  the  plaintiff,  does  not  claim  a  re- 
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CLAIM  AND  DELIVERY  (Continued). 

turn  of  the  property,  such  answer  is  insufficient  to  support  a  jnd^ 
ment  for  its  return.     (Id.) 

3.  Delivery  or  Automobile  to  Plaintiff  Following  Judgment — 
Reversal  on  Appeal — Right  to  Restitution. — In  an  action  by  a 
mortgagee  against  a  repairman  to  recover  possession  of  an  auto- 
mobile, the  mere  delivery  of  the  automobile  by  the  defendant  to 
the  plaintiff,  for  whom  judgment  was  rendered,  pending  the  de- 
termination of  defendant's  appeal,  no  stay  bond  being  filed,  will 
not  deprive  the  defendant  of  the  right  to  have  a  judgment  of 
restitution  of  the  property  upon  a  retrial  of  the  cause,  following 
the  reversal  by  the  appellate  court  of  the  first  judgment  entered. 
(Mortgage  Securities  Co.  v.   Pfaffman,   383.) 

4.  Judgment  foe  Plaintiff — Duty  of  Plaintiff  to  Deliver  Pos- 

session ON  Demand. — ^The  trial  court,  in  such  action,  having 
adjudged  that  plaintiff  was  entitled  to  the  possession  of  the  auto- 
mobile, the  law  imposed  the  duty  upon  the  defendant,  where  exe- 
cution was  not  stayed,  to  deliver  the  machine  to  plaintiff  upon  its 
demand,  even  though  execution  was  not  issued  upon  the  judgment. 
(W.) 

5.  Priority  of  Lien  of  Repairment — Nonpayment  of  Mortgaos 
Debt — Immaterial  Issue. — In  an  action  by  a  mortgagee  against 
a  repairman  to  recover  possession  of  an  automobile,  the  trial  court 
having  determined,  in  accordance  with  a  decision  by  the  supreme 
court  on  an  appeal  from  a  prior  judgment  in  the  case,  that  the 
lien  of  the  repairman  is  superior  to  the  lien  of  the  mortgagee,  its 
failure  to  find  on  the  issue  as  to  the  nonpayment  of  the  mortgage 
debt  18  immaterial     (Id.) 

6.  Statute  of  Limitations — Evidence — Unsupported  Finding. — In 
this  action  to  recover  possession  of  certain  described  personal  prop- 
erty or  the  value  thereof,  the  evidence  was  insufficient  to  sustain 
the  court's  finding  that  the  cause  of  action  was  not  barred  by  the 
provisions  of  the  third  subdivision  of  section  338  of  the  Code  of 
Civil  Procedure.     (Credit  G.  Co.  v.  Fidelity  8.  fr  M.  Co.,  438.) 

7.  Pleadings — Findings — ^Unwarranted  AFFKMATrvE  Reuef  to  De- 
fendant.— Where  the  answer  filed  by  the  defendant  in  an  action 
to  recover  possession  of  certain  personal  property  does  not  claim 
a  return  of  the  property,  and  there  is  nothing  in  the  pleadings  or 
findings  to  indicate  that  the  property  was  delivered  to  the  plain- 
tiff, or  was  not  all  the  time  held  in  possession  of  the  defendant, 
a  judgment  that  defendant  recover  from  plaintiff  the  said  personal 
property,  or,  if  delivery  thereof  cannot  be  had,  then  the  defend- 
ant have  judgment  in  a  stated  sum  (found  to  be  the  value  of  the 
property,  less  a  certain  allowed  credit),  and  for  costs,  cannot  be 
sustained,  in  so  far  as  it  grants  to  the  defendant  affirmative  re- 
lief, except  as  a  judgment  for  costs.  (Imperial  Valley  Auto  Co. 
v.  Toney,  541.) 
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CLAIM  AND  DELIVERY   (Continued). 

8.  Pleading — Possession — Findings — Issues  —  Appeal  —  Pebsump- 
TiON. — On  an  appeal  on  the  judgment-roll  alone  from  a  judg- 
ment in  faror  of  the  plaintiff  in  an  action  to  replevin  an  auto- 
truck, although  the  complaint  failed  to  touch  upon  the  subject  of 
possession  of  the  property  by  defendant  at  the  commencement  of 
the  action,  or  the  implication  of  such  possession  was  very  defec- 
tively conveyed,  but  such  defect  was  not  raised  by  demurrer,  it  will 
be  presumed  in  favor  of  the  judgment  and  f.ndings  of  the  trial 
court  showing  defendant's  possession  of  the  truck  at  the  com- 
mencement of  the  action,  that  such  fact  was,  at  the  trial,  treated 
as  a  fact  vrithin  the  issues  and  properly  to  be  determined  by  the 
court.  (Pioneer  Truck  Co.  v.  Hawley,  594.) 
See  Damages,  1,  2. 

CLAIMS.     See  Attachment,  1;  Common  Carriers,  2,  3;  Estates  of  De- 
ceased Persons,  1;  Police  Officers,  4;  Street  Law,  4,  5. 

COLLATERAL  ATTACK.    See  Supplemental  Proceedings,  2. 

COMMON  CARRIERS. 

1.  Nature  op  Bill  op  Lading — Action  por  Breach — Statute  op 
Limitations. — A  bill  of  lading  is  not  only  a  receipt  for  the 
goods  consigned  to  the  carrier  for  shipment  but  also  a  con- 
tract between  the  carrier  and  the  shipper  as  to  the  transporta- 
tion and  delivery  of  the  goods  to  the  consignee  or  other  person 
therein  designated  and  upon  the  terms  therein  specified,  and  an 
action  against  the  carrier  for  a  breach  thereof,  if  commenced 
within  four  years,  is  not  barred  by  the  statute  of  limitations. 
(Pioneer  Fruit  Co.  v.  Southern  Pac.  Co.,  44.) 

2.  Time  por  Presentation  op  Claim — Compliance  With  Bill  op 
Lading. — A  provision  in  a  bill  of  lading  requiring  claims  for 
damages  for  loss  or  injury  to  goods  shipped  to  be  made  in  writ- 
ing to  the  carrier  at  the  point  of  delivery  or  of  origin  within 
four  months  after  the  delivery  of  the  property  is  complied  with 
by  the  giving  of  written  notice  of  the  claim  by  the  agent  of  the 
consignee  to  the  general  freight  agent  of  the  delivering  carrier 
at  the  time  of  the  arrival  of  the  shipment  at  its  destination.     (Id.) 

3.  Action  por  Breach — Appeal — Insuppicient  Record. — Where  the 
record  on  appeal  from  the  judgment  in  favor  of  the  plaintiff 
in  an  action  against  the  carrier  for  breach  of  its  contract  for  the 
transportation  and  delivery  of  goods  does  not  contain  a  copy  of 
the  bill  of  lading  involved,  the  appellate  court  cannot  know  there 
was  any  provision  therein  as  to  the  time  within  which  the  plain- 
tiff's claim  for  damages  for  the  breach  of  its  terms  must  have 
been    presented.     (Id.) 
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4.  Negligent  Tba^nsportation  or  Bananas — Failure  to  Keep  at 
Pbopeb  Temperature — Evidence — Inferences — Finding. — In  this 
action  to  recover  damages  alleged  to  have  been  gustained  by  plain- 
tiff on  account  of  defendants'  negligence  in  transporting  a  ear 
of  bananas,  the  testimony  of  the  messenger  v.  ho  was  in  eharge  of 
the  car  that  the  same  was  kept  at  a  proper  temperature  while  en 
route,  coupled  with  the  testimony  of  others  which  tended  to  show 
that  the  damage  resulted  from  leaving  the  car  door  open  during 
the  night  after  its  arrival  at  the  point  of  destination,  was  suffi- 
cient to  justify  the  finding  of  the  trial  court  to  the  effect  that 
the  deterioration  of  the  fruit,  which  was  delivered  to  the  de- 
fendants at  the  point  of  shipment  in  good  condition,  was  due  t» 
the  failure  of  the  defendants  to  keep  the  same  under  proper  re- 
frigeration, and  such  evidence  was  not  overcome  by  the  inferences 
sought  to  be  drawn  from  a  report  as  to  the  varying  outside  tem- 
peratures along  the  line  of  traveL  (Ferraris  v.  Southern  Pae.  Go., 
560.) 

See  Ageney,  1,  2,  4,  S. 

C!OMMT7NITT  PROPEBTT.  See  Husband  and  Wife,  9;  Maintenance, 
2;  Quieting  Title,  6. 

CONFESSION.    See  Criminal  Law,  8. 

CJOl^IDENTIAL  RELATIONS.    See  Husband  and  Wife,  5. 

CONSIDERATION.  See  Husband  and  Wife,  9,  10;  Leases,  6;  Nego- 
tiable Instruments,  1;  Promissory  Notes,  1,  13;  Quieting 
Title,  6. 

CONSIGNOR  AND  CONSIGNEE.    See  Pledges,  2. 

CONSTITUTIONAL  LAW.  See  Judgments,  14;  Medical  Practice 
Act,  1;  Nuisances,  2;  Ordinances,  4;  Poison  Act,  2;  PromiB- 
sory  Notes,  9;  School  Law,  2. 

CONSTRUCTION.  See  Criminal  Law,  18;  Fire  Insurance,  2;  Libel, 
13. 

CONTEMPT. 

Refusal  to  Produce  Book  or  Paper — Order  Punishing — Necessary 
REaTALS. — An  order  punishing  a  witness  for  contempt  for  re 
fusing,  in  open  court,  to  produce  a  book  or  other  document  most 
recite  the  facts  that  constitute  the  contempt  and  confer  jurisdle- 
tion  upon  the  court  to  make  the  order,  and  for  this  purpose  must 
recite  facts  showing  that  the  document  contains  evidence  perti- 
nent and  material  to  the  isFue  to  be  tried.  (Pykcr  v.  Jemiingi| 
823.) 

See  Supplementary  Proceedings,  1. 
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CONTINUANCES.    See  Default,  2;  New  Trial,  3. 
CONTRACTS. 

L   AOREElfBNT  TO   SUBMIT   TO   ARBITRATION — ^JURISDICTION   OF    OOUBT. — 

An  arbitration  clause  in  a  contract  will  not  be  held  to  oust  the 
courts  of  jurisdiction  where  there  are  no  express  words  in  the 
contracts  making  submission  to  arbitration  a  condition  precedent 
to  the  bringing  of  a  suit  and  no  language  used  therein  from  which 
such  intent  can  be  inferred.     (Oakdale  Irr.  Dist.  v.  Beard,  66.) 

2.  Sale  of  Beans — Construction  of  Teucorams — Right  of  Inspeo- 
TiON. — In  this  action  to  recover  damages  for  the  alleged  breach  of 
a  contract  in  and  by  which  it  was  claimed  that  defendant  agreed 
to  sell  to  plaintiff  a  specified  quantity  of  recleaned  pink  beans  at 
a  given  price,  a  fair  construction  of  the  telegrams  passing  be- 
tween plaintiff  and  defendant  showed  that  they  met  upon  a  de- 
finite proposition  and  agreement.  The  fact  that  to  the  telegram 
from  plaintiff's  bank  guaranteeing  payment  of  draft  with  bill  of 
lading  attached,  as  requested  by  defendant,  there  was  added  the 
words,  "subject  permission  inspection  on  arrival,**  did  not  prevent 
a  meeting  of  the  minds  of  the  parties,  as  the  law  would  have 
added  those  words  to  the  contract  even  if  they  had  not  been 
inserted  in  the  telegram.  (Humphry  v.  Farmers  U.  ft  M.  Co., 
211.) 

3.  Transmission  of  Reply — Consummation  of  Contract. — ^After 
plaintiff's  bank  had  telegraphed  its  guarantee  of  payment,  as 
requested  by  defendant,  although  such  telegram  had  not  been 
delivered,  and  after  all  the  terms  and  conditions  imposed  by  de- 
fendant had  been  accepted,  defendant  eould  not  prevent  the  con- 
summation of  the  contract  by  telegraphing  pkiintiff  that  his  wire 
was  received  too  late  and  that  the  entire  matter  was  canceled. 
(Id.) 

4.  Place  of  Payment— Construction  of  Telegrams. — The  telegram 

from  defendant  to  plaintiff  instructing  the  latter  to  have  his 
bank  wire  guarantee  of  payment  of  draft  with  bill  of  lading 
attached  and  the  telegram  from  such  bank  in  response  to  such 
demand  worded,  "We  guarantee  payment  your  draft,  bill  of  lad- 
ing attached,"  showed  that  the  understanding  of  the  parties  was 
that  the  goods  were  to  be  paid  for  at  the  point  of  destination,  and 
not  at  the  point  of  shipment,  notwithstanding  the  telegram  from 
defendant  to  plaintiff  quoted  the  price  of  such  goods  ''F.  O.  B.*' 
the  point  of  shipment.  (Id.) 
6.  Breach  —  Action  for  Damages -— Price  —  Evidence. — ^Where,  in 
such  action  for  damages  for  breach  of  contract  to  sell  certain 
beans,  the  only  evidence  before  the  court  as  to  the  amount  the 
plaintiff  would  have  had  to  pay  for  equivalent  beans  was  the 
price  at  which  equivalent  beans  could  have  been  bought  at  the 
47  Cal.  App.— 53 
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point  of  shipment,  the  trial  court  was  justified  in  accepting  that 
price  as  the  price  at  which  plaintiff  could  have  bought  equivalent 
beans  in  the  market  nearest  the  place  of  delivery.     (Id.) 

6.  Sale  op  Crop  to  be  Grown. — A  valid  contract  may  be  made  for 

the  sa^e  of  a  crop  to  be  grown  in  the  future  by  the  vendor  when* 
such  vendor  poMvesses  the  land  upon  which  the  crop  is  to  be 
grown.     (Hogue- Kellogg  Co.  v.  Baker,  247.) 

7.  Construction  op — Passing  op  Title. — A  provision  that  such  con- 

tnict  sliall  pass  title  and  constitute  an  absolute  sale,  with  a  risk 
on  the  grower  for  loss  or  damage  until  delivery,  will  be  construed 
to  mean  only  that  title  should  be  deemed  to  pass  whenever  the 
produce  becomes  a  growing  crop.  It  is  competent  for  the  parties 
to  so  contract.     (Id.) 

8.  Section  1141,  Civil  Code,  Applied. — Assuming  that  the  provision 
that  such  contract  should  paa?  title  is  void,  it  will  not  viti- 
ate the  main  contractual  obligation  imposed  upon  the  seller,  which 
is  to  grow  and  deliver  the  crop,  but  in  that  case  section  1141  of 
the  Civil  Code,  which  declares  when  title  is  transferred  by  an 
executory  agreement  for  the  sale  of  personal  property,  is  applic- 
able.    (Id.) 

9.  Liability  op  Buyer   por  Purchase  Pric?b— Mutuality  op  Con- 

tract.— Such  a  contract  requiring  the  seller  to  grow  and  de- 
liver a  certain  crop  is  not  lacking  in  mutuality  where  its  terms 
are  sufficient  to  enable  him,  if  he  produces  a  crop  and  offers  it  to 
the  buyer  and  the  latter  refuses  to  accept  it,  to  enforce  the  term 
of  the  contract  which  provides  for  the  payment  of  the  purchase 
price  agreed  upon.     (Id.) 

10.  Action  por  Breach — Allegation  op  Damage — Value  op  Crop. — 
In  an  action  by  the  purchaser  against  the  seller  for  damages 
for  breach  by  the  latter  of  a  contract  to  grow  and  deliver  a 
certain  crop  of  beans,  an  allegation  in  the  complaint  of  the  price 
at  which  the  plaintiff  ''might  have  bought"  beans  in  the  market 
at  the  time  delivery  from  defendant  was  due  is  insufficient  as  an 
allegation  of  damage,  as  it  is  not  an  allegation  of  the  valuation  of 
the  beans  to  the  plaintiff  or  the  market  value  thereof.     (Id.) 

11.  Pleading — ^Damages — Suppiciency  op  Complaint.— In  such  an 
action,  the  plaintiff,  after  alleging  the  making  of  the  contract, 
the  terms  thereof,  and  the  breach  committed  by  the  defendant,  is 
not  required  to  plead  the  particulars  as  to  why  and  how  he  has 
been  damaged,  but  may  allege  generally  that  by  reason  of  the 
failure  and  refusal  of  the  defendant  to  grow  and  deliver  the  crop 
in  question  he  had  been  damaged  in  a  given  sum.     (Id.) 

12.  Divisibility — Intention  op  Parties — Object  op  Agreement — 
Depault  in  Part. — The  divisibility  of  a  contract  docs  not  alone 
depend    upon    the    multiplicity    or    the    pcimiahility    of    the    items 


Digitized  by  LjOOQIC 


Contracts.  819 


OONTBACTS   (Continued). 

therein,  but  upon  the  intention  of  the  parties  and  the  objeet  of 
the  contract.  If  it  is  the  intention  of  the  parties  to  treat 
the  contract  as  an  entire  contract,  and  it  appears  that  their 
engagements  would  not  have  been  entered  into  except  upon  the 
elear  understanding  that  the  full  objeet  of  the  contract  should  be 
performed,  it  is  not  a  divisible  contract,  and  the  contracting  par- 
ties will  not  be  allowed,  under  those  circumstances,  to  perform 
part  of  the  contract  and  default  in  its  other  parts  without  being 
held  answerable  for  the  performance  of  the  entire  contract. 
(Stein  ▼.  Sunset  Road  Oil  Co.,  334.) 

13.  Agreement  to  Supply  Oil  tor  Cubre27t  Use  and  Stobaob— 
Divisibility  of — Intention  of  Parties. — In  this  action  involving 
the  construction  of  a  contract  under  which  an  oil  company  agreed 
to  supply  a  railroad  company  with  fuel  oil  for  current  use  and  for 
storage,  considering  the  situation  of  the  parties  and  the  object  of 
the  original  contract  and  of  the  supplemental  agreement  under 
which  the  railroad  company  made  certain  advances  on  account  of 
the  fuel  oil  supplied  for  storage  that  the  oil  company  might  de- 
velop its  properties  that  oil  both  for  current  use  and  storage  oil 
might  be  produced,  it  was  plain  that  the  intention  of  the  parties 
was  to  treat  the  contract  as  a  whole,  and  that  they  would  not 
have  entered  into  one  part  of  the  contract  on  the  terms  therein 
specified  had  it  not  contained  the  other  part     (Id.) 

14.  Advances  on  Account  of  Oil  to  be  Supplied  for  Future 
Use — Default  by  Oil  Company  —  Bight  of  Begoupment  as 
Against  Assignee. — The  railroad  company,  pursuant  to  such  sup- 
plemental agreement,  having  made  the  advances  to  the  oil  com- 
pany on  account  of  the  fuel  oil  to  be  supplied  for  storage,  but 
the  latter  having  defaulted  in  the  performance  of  that  part  of  its 
contract,  the  railroad  company  had  the  right  to  recoup  itself,  as 
against  the  claim  of  the  assignee  of  the  oil  company  for  oil  sup- 
plied for  current  use,  to  the  extent  of  such  advances,  notwithstand- 
ing the  default  was  not  made  until  subsequent  to  the  receipt  by 
the  railroad  company  of  notice  of  the  assignment.     (Id.) 

15.  Notice  to  Assignee  of  Supplemental  Agreement  and  Ad- 
vances Thereunder — Estoppel  of  Bailboad  Company  to  Claim 
Bight  to  Becoupment. — The  railroad  company  was  not  estopped 
to  claim  the  right  to  recoup  itself  because  of  the  fact  that,  upon 
receiving  notice  of  the  assignment  of  the  claim  of  the  oil  com- 
pany, it  did  not  notify  the  assignee  that  it  had  a  claim,  or  in- 
tended to  make  a  claim,  against  the  oil  company  because  of  the 
advances  made  by  it  under  the  supplemental  agreement  on  account 
of  the  oil  to  be  supplied  for  storage,  where  the  circumstances  were 
such  that  it  had  a  right  to  assume  that  such  assignee  was  fully 
informed  of  the  supplemental  agreement  under  which  such  money 
was   advanced  and   it  had   no   knowledge  or  notice   that  such    as- 
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signec  harl   advanced  or  intended  to  tdvanee  to  the  oil  eompaiiy 
any  money  on  tbe  shipments  of  oil  for  current  use.     (Id.  ) 

16.  EsTCPPKL— Know  LEDGE  of  Facts — ^Burden  of  Pboop. — Before  such 
assign^ce  could  successfully  urge  such  estoppel,  the  burden  was  on 
it  to  show  that  it  was  not  only  destitute  of  knowledge  of  the  real 
facts,  but  that  it  was  without  convenient  or  ready  means  of  M- 
quiring  such  knowledge.     (Id.) 

17.  Purchase  or  Automobile — Action  wok  BssassiON — Tna  or 
Deuvery — Parol  Testimony. — In  an  action  to  enforce  rescis- 
sion of  a  contract  for  the  purchase  of  an  automobile  which 
does  not  fix  the  date  of  delivery,  it  merely  being  stated  in  the 
contract  that  delivery  is  to  be  made  "on  or  about  out  of  first 
shipment  of  this  model,"  nothing  therein  being  shown  u  to 
whether  the  shipment  of  automobiles  had  already  been  ordered 
or  as  to  when  such  shipment  would  be  made,  it  is  proper  for  the 
court  to  receive  testimony  touching  the  representations  and  state- 
ments made  by  the  vendors  on  the  subject  of  delivery.  (Boland 
v.  Smith,  404.) 

18.  Statute  or  Frauds—Oral  Promise  to  Convey  Propbbtt. — An 
oral  promise  to  convey  property  upon  demand  is  void  under  sec- 
tion 1624  of  the  Civil  Code,  in  the  absence  of  elements  of  fraudu- 
lent conduct  taking  the  case  outside  of  the  requirements  of  said 
statute.     (Schwarz   v.  Bohle,  445.) 

19.  Sale  or  Potatoes — Action  roR  Unpaid  Balance — Execution  of 
Nev7  Aureement — Evidence — Finding. — In  this  action  brought  to 
recover  the  unpaid  balance  of  money  due  for  a  crop  of  potatoes 
sold  and  delivered  by  plaintifiT  to  defendant,  the  evidence  was 
sufficient  to  support  the  finding  of  the  trial  court  that,  after  the 
original  contract  in  which  defendant  agreed  to  pay  a  given  price 
per  pound  was  entered  into,  plaintiff  and  defendant  did  not  enter 
into  a  new  agreement  whereby  the  first  contract  was  rescinded 
and  a  new  agreement  of  sale  made  at  a  reduced  price,  and  that 
defendant  did  not  receive  the  potatoes  pursuant  to  such  a  new 
agreement.     (Stone  v.  Porter-Bumham  Co.,  448.) 

20.  Advancement  or  Money  to  PERrECT  Intention — Partial  Breach 
— Rescission — Restoration. — Where  defendant  agreed  to  advance 
to  plaintiff;  an  inventor,  the  moneys  necessary  to  pay  for  time 
spent  and  materials  used  in  the  building  of  a  new  invention  for 
automatically  changing  phonograph  needles  and  for  a  patent 
thereon,  in  consideration  of  the  transfer  to  defendant  of  a  one- 
half  interest  in  such  patent,  and  there  was  a  partial  breach  of 
such  contract,  by  defendant  entitling  plaintiff  to  rescind  the  same, 
he  may  only  do  so  upon  returning  to  defendant  everything  of 
value  received  from  defendant  under  the  contract.  (Vaughn  t. 
Fey,  485.) 
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21.  Patmxnts  Mads  to  Otreb  Thak  Piaintdt— Acokptanok  ov 
BsNxriTS — Obuoation  to  Bbtosn. — The  fact  that  a  part  of  raeh 
money  was  not  paid  direetlj  to  plaintiff,  but  to  the  patent  office 
fn?  a  patent  and  to  vendors  of  materials  for  supplies  to  be  used 
IB  completing  the  model,  does  not  affect  plaintiff's  obligation  to 
return  the  same  to  defendant,  where  such  money  was  paid  under 
the  contract  for  the  benefit  of  plaintiff  and  to  enable  him  to  per- 
fect his  invention,  and  he  accepted  the  benefits  thereof.     (Id.) 

22.  Action   to  Reoovxb   Abohitect's   Fees — Evidence — Finding. — In 

this  action  to  recover  fees  alleged  to  be  due  from  the  defendant 
on  a  contract  for  professional  services  which  were  render d  by  the 
plaintiff  as  an  architect,  notwithstanding  the  testimony  given  by 
the  defendant  and  others  tending  to  prove  that  the  contract  of 
employment  was  conditioned  upon  plaintiff's  procuring  a  tenant 
for  the  contemplated  building,  acceptable  to  the  defendant,  there 
was  sufficient  evidence  to  support  the  court's  finding  of  the  exist- 
ence of  a  contract  free  from  such  condition.  (Borgmeyer  t. 
Solomon,   620.) 

23.  Nature  or  Contbact— Insufficient  Picadino — IlNNXCESSAftT 
Finding. — In  such  an  action,  where  affirmative  matters  stated  in 
the  answer  are  not  sufficient  to  present  the  defense  that  there  was 
a  conditional  contract,  such  matters  being  pleaded  only  as  a  part 
of  the  defense  that  there  was  no  contract  of  employment  what- 
ever, a  specific  finding  as  to  whether  the  contract  was  a  condi- 
tional one  is  not  necessary.     (Id.) 

24.  Bailments — Knlaboement  of  Bahjeb's  Liakutt — ^AoBnMBNT 
AND  Intention  of  Pabties.— A  contract  enlarging  a  bailee's  lia- 
bility must  be  specific  and  in  clear  and  unambiguous  language; 
and,  while  it  will  not  be  extended  beyond  the  obvious  scope  of  its 
terms,  it  must  be  given  effect  as  showing  the  intention  of  the  par- 
ties.    (Commercial  A.  S.  Co.  v.  Fox,  673.) 

25.  Loan  of  Gas  Ctundebs — ^Destruction  by  Fire— Liability  fob 
Damage — Agreement  of  Bailee. — ^Where  a  contract,  in  the  form 
of  a  letter  from  the  seller  of  acetylene  gas  to  the  purchaser  and 
the  acceptance  by  the  latter,  contains  a  provision  that  the  pur- 
chaser is  "responsible  for  any  damages"  to  any  of  the  cylinders 
containing  such  gas  while  in  the  purchaser's  possession,  and  such 
cylinders  are  almost  totally  destroyed  by  fire  while  in  the  latter's 
possession,  he  is  liable  in  damages  therefor,  notwithstanding  there 
was  no  negligence  on  his  part.     (Id.) 

26.  Responsibility  for  Damages — Consideration. — ^Where  a  seller  of 
acetylene  gas  loans  certain  cylinders  to  a  purchaser  for  a  speci- 
fied time  without  rent  and  the  latter  agrees  to  be  responsible  for 
any  damage  to  the  cylinders  while  they  are  in  his  possession,  the 
bailment  itself  is  a  sufficient  consideration  for  the  obligation 
assumed  by  the  purchaser.     (Id.) 
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27.  AUTHOEITY  TO    SeLL  PROPERTY — TnCT.DSION    OP    AUTOMOBILE— PAROL 

Testimony. — In  this  action  for  services  rendered  in  procuring  a 
purchaser  of  certain  real  and  personal  property  pursuant  to  the 
terms  of  a  written  contract  executed  by  the  defendant,  which  sale 
was  not  consummated  because  of  the  refusal  of  defendant  to 
transfer  to  the  prospective  purchaser  an  automobile  owned  by  her, 
the  trial  court  committed  error  in  permitting  the  introduction  of 
parol  testimony  that  plaintiff  was  authorized  to  include  such 
automobile  in  the  sale  of  the  property,  the  contract  having  de- 
scribed the  property  **as  is  completely  furnished,"  excepting  cer- 
tain articles  of  personal  property,  but  made  no  mention  of  the 
automobile.     (Wright-Callender- Andrews  v.   Elaton,  685.) 

28.  Agreements    in    Writing — ^Presumption — Parol    Evidence    Ik- 

admissible. — ^Where  parties  deliberately  and  solemnly  put  their 
agreement  in  writing,  using  language  which  imports  a  complete 
expression  of  the  whole  agreement,  the  law  presumes  that  they 
have  introduced  into  it  every  material  item  and  term  intended  to 
be  inserted  therein,  and  parol  evidence  cannot  be  admitted  for  the 
purpose  of  adding  other  terms  or  items  thereto.     (Id.) 

29.  Sale   op   Crop   op   Oranges — ^Destruction    by    Frost — ^Liability 

OP  Buyer. — Where  a  contract  for  the  sale  of  a  crop  of  oranges 
then  growing  in  a  certain  orchard  states  that  the  owner  "has 
this  day  sold"  the  same,  and  provides  that  the  buyer  is  to 
furnish  all  boxes  to  put  the  said  fruit  in  and  to  pick  the  fruit 
free  of  all  costs  to  the  owner,  the  fruit  to  be  of  merchantable 
quality  and  picked  at  the  option  of  the  buyer,  provided  the  same 
is  removed  on  or  before  a  specified  date,  the  buyer  is  obligated 
to  take  the  fruit  which  is  mature  and  ready  for  the  market  on  or 
before  that  date,  and  at  such  reasonable  time  as  should  be  neces- 
sary to  insure  their  good  condition,  and  where  the  buyer  does  not 
do  so,  and  the  fruit  is  destroyed  by  frost,  the  buyer  is  liable 
to  the  owner  for  the  purchase  price  thereof.  (Miller  t.  Hunt, 
Hatch  &  Co.,  768.) 

30.  Action    to    Recover    Unpaid    Balance— Condition    op    Fruit — 

Evidence — Findings — Appeal. — In  this  action  to  recover  an  un- 
paid balance  alleged  to  be  due  on  the  sale  by  plaintiff  to  defend- 
ant of  a  crop  of  oranges,  a  part  of  which  had  been  destroyed  by 
frost,  the  evidence  was  sufficient  to  support  the  findings  of  the 
trial  court  that  the  portion  of  the  fruit  which  was  marketable  on 
a  specified  date  was  easily  and  readily  separable  from  that  which 
had  been  frozen,  and  that  the  fruit  for  which  compensation  was 
allowed  was  merchantable  during  a  certain  specified  period;  and^ 
though  there  was  testimony  to  the  contrary,  such  findings  were  con- 
clusive on  the  appellate  court.     (Id.) 

See  Appeal,  4;  Automobile  Insurance,  5,  8;  Bonds,  1-3;  Broker's 
Commissions,    1-4;    Common    Carriers,    1-3;    Corporations,    9; 
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Deposit,  1;  Divorce,  2,  7-10,  13,  20;  Evidence,  8;  Guaranty, 
1,  2;  Hupband  and  Wife,  1,  4,  9;  Judgments,  20;  Leases, 
2-4;  Negligence,  28;  Pledges,  3;  Quieting  Title,  8;  Street 
Law,  6;  Vendor  and  Vendee,  1,  6-8,  10,  11;  Workmen's  Com- 
pensation Act,  1,  2. 

CONVERSION. 

1.  Pleading — ^Amendment  at  Trial — ^Addition  of  Party  Plain- 
tot — Absence  op  Prejuugb. — In  an  action  to  reeover  the  value 
of  certain  goods,  wares,  and  merchandise  alleged  to  have  been 
converted  bj  the  defendant  to  his  own  use,  the  defendant  is 
not  prejudiced  bj  the  action  of  the  court  in  granting  plaintiff 
leave  at  the  trial  to  amend  his  complaint  by  adding  another 
party  plaintiff,  where  the  defendant  does  not  object  to  the 
amendment  at  the  time  and  does  not  accept  the  court's  offer  to 
allow  further  time  to  answer,  and,  at  his  suggestion,  it  is  stipu- 
lated by  plaintiffs  that  if  his  defense  is  good  against  either  one 
of  the  plaintiffs,  it  is  good  against  both.  (Bhumgara  t.  Gaz- 
vini,   515.) 

2.  Receipt    and    Convkesion    or    Propbbtt — ^EThdenge — ^Findinos. — 

In  this  action  to  recover  the  value  of  certain  goods,  wares,  and 
merchandise  alleged  to  have  been  converted  by  the  defendant  to 
his  own  use,  although  some  of  the  evidence  was  circumstantial, 
there  was  sufiGcient  evidence  to  sustain  the  findings  of  the  trial 
court  as  to  the  receipt  of  plaintiffs'  goods  by  defendant  and  their 
alleged  conversion.     (Id.) 

3.  Conversion   of   Automobile — Allegations   on    Information   and 

Belief — Sufficiency  of. — An  allegation,  on  information  and 
belief,  that  the  conditional  vendee  of  an  autotruck,  without  the 
knowledge  and  consent  of  the  vendor,  removed  the  truck  from  the 
county,  and  from  the  state,  and  ever  since  has  and  does  now  con- 
ceal the  same  with  the  intent  to  injure  and  defraud  the  vendor, 
and  that  said  vendee  embezzled  said  truck  and  wrongfully  eon- 
verted  the  same  to  his  own  use,  constitutes  a  sufficient  allegation 
of  conversion,  as  against  a  general  demurrer.  (Buxton  v.  Inter- 
national Indemnity  Co.,  583.) 
See  Arrest,  1,  2;  Bailments,  2;  Sales,  2. 

CONVEYANCES.    See  Deeds;  Deeds  of  Trust 

CORPORATIONS. 

1.  Sale  of  Stock  on  Execution — Title  of  Purchaser  —  Rule 
Inapplicable  to  Mutual  Water  Companies. — The  rule  that 
where  one  at  a  sale  under  execution,  in  the  absence  of  facta 
shown  which  charge  him  with  notice  that  another  has  an  inter- 
est therein  as  owner  or  pledgee,  buys  shares  of  corporate 
stock  stauding   upon  the  books  of  a  corporation  in  the  name  of 
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the  judgment  debtor,  he  acquires  absolute  title  thereto,  li  in- 
applicable in  the  case  of  purchase  of  shares  of  stock  in  a  mutual 
water  company  created  not  for  profit  and  to  paj  dividends  to  tlie 
stockholders,  but  solely  for  the  convenient  and  more  economical 
management  of  a  common  source  of  water  in  the  distribution  of 
and  from  which,  according  to  their  respective  rights,  the  owners 
of  these  several  tracts  of  land  are  entitled  to  a  supply  of  water 
for  use  thereon.  (Marble  k  Tile  Co.  v.  Dunsmore  ete.  Co.,  72.) 
2.  ExcHANGs    OP    Watib    Rioht    fob    Stock — Salb    of    Land    om 

FOBECLOSTTBB— PBIOBITT    OV    TITLB    TO    WaTEB    RIOHT    AS    AGAINST 

ExBCUTiON  PUBCHASEB  OP  STOCK. — ^Where  the  owner  of  a  water 
right  as  an  appurtenance  to  certain  land  conveys  such  water  right 
to  a  mutual  water  company  created  not  for  profit  but  solely  for 
the  convenient  and  more  economical  management  of  a  common 
source  of  water  and  receives  in  exchange  therefor  shares  of  stock 
in  said  company  in  proportion  to  his  previous  rights  in  the  water, 
such  water  right  remains  as  an  appurtenance  to  tho  land  and 
passes  to  the  purchaser  of  the  land  on  the  foreclosure  of  a  mort- 
gage duly  recorded  wherein  the  owner  of  the  land  mortgaged  the 
same,  'together  with  all  water  rights,  pipe-lines,  ditches  and 
appurtenances  thereunto  belonging/'  as  against  a  subsequent  pur- 
chaser  at  execution  sale  of  the  stock  which  still  stood  on  the 
books  of  the  company  in  the  name  of  the  former  owner.     (Id.) 

8,  Action  to  Establish  Ownership  op  Stock — Complunck  With 
Section  324,  Civil  Code  —  Appeal  on  Judgment  boll  —  Pbe- 
SUMPTION. — On  an  appeal  on  the  judgment-roll  alone,  in  an  action 
by  the  execution  purchaser  of  shares  of  stock  in  a  mutual  water 
company  against  the  purchaser  on  foreclosure  of  a  mortgage  on 
the  land  of  the  execution  debtor  to  obtain  a  decree  adjudging  it 
to  be  the  owner  of  said  stock  and  for  an  order  requiring  the 
water  company  to  issue  to  it  a  certificate  for  the  same,  it  will 
be  presumed,  in  support  of  the  judgment  and  finding  of  the  trial 
court  that  such  stock  was  appurtenant  to  the  land  and  passed 
with  the  deed  thereto,  that  the  water  company  complied  with  the 
provisions  of  section  824  of  the  CivU  Code  making  such  stock 
appurtenant  to  and  transferable  vnth  the  land.     (Id.) 

4.  Action  to  Cancel  Void  Issub  op  Stock — Pleading — PABTiBa-* 
Tbanspebee  With  Notice. — ^In  an  action  by  a  corporation  to 
cancel  an  issue  of  certain  shares  of  its  treasury  stock  which 
had  been  issued  in  direct  contravention  of  a  permit  that  had 
been  granted  by  the  commissioner  of  corporations,  an  individual 
to  whom  a  part  of  such  stock  was  issued  is  neither  a  necessary 
nor  a  proper  party  defendant  where,  prior  to  the  commencement 
of  such  action,  such  stock  was  transferred  to  another  who  took 
with  full  knowledge  of  all  the  facts  affecting  the  validity  of  its 
isFue;  and  a  motion  for  a  nonsuit  as  to  him  should  be  granted. 
(American  Bond  etc  Co.  T.  Lindsay,  131.) 
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5.  EZXCUTION     BT     SSGSSTABT     07     OOBPORATION— <k)MPUANCI     WXTR 

BT  Tbhposaby  Appointee. — Where  a  given  instrument  ia  required 
to  be  executed  by  the  seeretarj  of  a  corporation,  execution  thereof 
by  a  person  appointed  by  the  directors  to  act  in  the  place  of  the 
regularly  elected,  qualified,  or  acting  secretary  is  sufficient.  (Ar- 
nold v.  La  BeUe  OU  Co.,  290.) 

6.  Stockholdeb's   Liability — ^Action   on   Obioinal   Obuoation — Re- 

newal Notes — ^Eftbct  of. — An  action  against  the  stoekholden 
of  a  corporation  to  recover  on  their  stockholder's  liability  is  prop- 
erly brought  upon  the  original  obligation  of  the  corporation,  not- 
withstanding the  promissory  notes  evidencing  such  liability  have 
been  canceled  and  renewal  notes  issued,  there  having  been  no 
express  agreement  that  the  renewal  notes  should  constitute  pay- 
ment and  such  notes  not  having  been  in  fact  paid.  (Seaboard 
Nat.  Bank  v.  Belden,  558.) 

7.  Indobseubnt  of   Notes   Afteb  Matubity — ^Liability  of  8took- 

HOLDEBs. — The  rights  and  liabilities  of  a  stockholder  of  a 
corporation  are  not  affected  by  the  fact  that  certain  promissory 
notes  executed  to  the  corporation  are  not  indorsed  by  it  over  to 
and  sold  to  another  until  after  their  maturity.     (Id.) 

8.  Natubb    of    Stockholdeb's    Liability — Effect    of    Quabanty. — 

The  liability  of  the  stockholders  of  a  corporation  is  direct  and 
primary,  arising  coinci dentally  with  the  debt  of  the  corporation, 
and  is  not  changed  or  affected  by  the  existence  of  a  guaranty. 
(W.) 

9.  Fixing   of   Salabies — ^Noncompliance   With   By-laws — ^Validity 

OF  Aobbement  Between  Ownebs. — Where  two  persons  who  own 
and  control  a  corporation  to  all  substantial  effect  agree  upon  the 
salaries  to  be  paid  to  each  of  them,  such  agreement  is  valid  and 
binding,  notwithstanding  the  by-laws  of  the  corporation  declare 
that  the  salaries  of  the  officers  and  employees  should  be  fixed  by 
the  board  of  directors.     (Hyman  v.  Karl  Stem  Co.,  605.) 

10.  Bbeach  of  CbNTBACT — Stockholdeb's  Liability- -Statute  of  Lim- 
itations.— The  statute  of  limitations  begins  to  run  in  favor  of 
the  stockholder  of  a  corporation  on  his  stockholder's  liability  for 
a  breach  of  contract  by  the  corporation  from  the  date  of  the 
contract  and  not  from  the  time  of  its  breach.  (Pidgeon  v.  San 
Diego  C.  Brewing  Co.,  676.) 

11.  Sale  of  Stock — ^Duty  of  Secbetaby  to  Disclose  Pbice  Offebed 
— Pabticipation  by  Otheb  Stockholdebs  in  Bonus  Received. — 
One  who  is  a  stockholder  and  the  secretary  of  a  corporation 
is  under  no  legal  obligation  to  disclose  to  the  other  stockholders 
that  he  has  received  an  offer  of  a  given  amount  per  share  for 
his  stock  in  the  corporation  if  such  other  stockholders  will  sell 
at   a   lesser   amount    per   share   to   the  extent  that   the   purchaser 
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may  secure  a  given  number  of  shares;  and  if  such  other  stock- 
holders uninfluenced  by  the  secretary,  are  willing  and  agree  to  and 
do  sell  at  the  lower  price,  they  have  no  claim  upon  the  additional 
price  or  bonus  received  by  the  secretary.  (McCord  ▼.  Martin, 
717.) 

12.  Pooling  of  Stock — ^Joint  Advxntube  not  Obxatkd. — ^A  joint 
adventure  does  not  exist  where  property  is  pooled  by  the  several 
owners  to  be  sold  at  a  particular  price,  and  each  contributor  is  to 
receive  the  proceeds  of  the  property  contributed  by  him.  (Id.) 
Bee   Broker's   Conmiissions,    1;    Supplementary   Proceedings,   2. 

COSTS.    See  Appeal,  18;  Promissory  Notee,  16;  Street  Law,  2. 

COURTS.    See   Police  Courts. 

CRIMINAL  LAW. 

1.  MuBDSB  OF  AaassTiNa  Officer— Contivforanbous  Attehft  on 
Lives  of  Others — ^Res  Gestae — ^Evidence. — In  this  prosecution 
for  the  murder  of  a  special  deputy  sheriff,  who  was  shot  and 
killed  by  the  defendant  after  he  had  taken  the  latter  into  custody 
for  committing  a  breach  of  the  peace,  the  fact  that  the  de- 
fendant, without  a  moment's  hesitation  or  delay,  rushed  fro"n 
the  scene  of  the  first  shooting,  in  an  attempt  upon  the  lives  nf 
members  of  the  family  in  whose  presence  he  had  committed  t)ie 
breach  of  the  peace  for  which  he  was  taken  into  custody,  was 
competent  evidence  tending  to  show  that  the  motive  which  im- 
pelled him  in  both  instances  was  anger  and  resentment  growing 
out  of  the  previous  quarrel  and  altercation  in  which  they  had  fU 
participated.     (People  v.  Oilman,  118.) 

2.  Resistance  to  Unlawful  Arrest — Homicide — Degree  of  Crime. 

To  admit  the  application  of  the  doctrine  that  where  in  resistance 
of  an  illegal  arrest  the  extreme  of  taking  the  life  of  the  officer 
is  resorted  to,  the  homicide  cannot  at  most  be  more  than  man- 
slaughter, there  must  be  evidence  not  only  that  there  was  an 
illegal  arrest,  but  that  the  killing  was  done  in  actual  resistance 
to  the  act  of  making  the  arrest  or  maintaining  the  illegal  custody 
of  the  defendant.     (Id.) 

3.  Verbal     Notice    of     Arrest    for    Misdemeanor  —  Kilunq     of 

Officer. — A  person  who  is  merely  formally  restrained  by  a  verbal 
notice  that  he  is  under  arrest  for  a  misdemeanor  cannot  respond 
by  shooting  to  death  the  officer  and  escape  the  charge  of  murder 
on  the  ground  that  he  was  protecting  his  liberty  from  illegal 
restraint.     (Id.) 

4.  Submission  to  Arrest— Subsequent  Homicide — Degree  of  Crime 
— Tnstructioks. — Tho  defendant  having  Fubmitted  to  the  arrest 
and     thereafter,     wbilo     out     of    the    physical    control    of     the 
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officer,  having  sbot  and  killed  the  latter,  the  trial  eonrt  properly 
refused  an  instruction  in  behalf  of  the  defendant  to  the  efPeet 
that  where  the  evidence  ahowa  a  homicide  is  committed  in  resist- 
ing  an  unlawful  arrest,  the  ground  of  eonviction  ia  limited  to 
manslaughter.     (Id.) 

5.  False  Pretenses — Rkpeesentations  as  to  Amount  of  Money 
ON  Deposit — Reliance  upon. — Where  a  purchaser  obtains  the 
property  from  the  sellers  upon  the  false  representation  that  he 
has  a  given  sum  of  money  on  deposit  in  a  certain  bank  and  his 
promise  that  by  a  certain  day  he  will  deposit  such  further  sums 
as  are  necessary  to  meet  the  check  which  he  then  offers  to  them, 
and  which  they  accept  in  payment  and  part  with  title  to  their 
property  in  reliance  upon  his  representation  as  to  the  amount  of 
money  he  then  has  on  deposit,  he  ia  guilty  of  the  crime  of  ob- 
taining property  by  false  representations.     (In  re  James,  205.) 

6.  Prelim  IN  AEY  Hearing  —  Rejection  of  Testimony  —  Peovinci 
OF  Committing  Magistrate. — On  a  preliminary  hearing,  the  com- 
mitting magistrate  ia  clothed  with  authority  to  reject  the  testi- 
mony of  the  defendant  and  to  believe  that  of  the  other  witnesses, 
and  he  is  not  required  to  confine  himself  to  the  doctrine  of  reason- 
able doubt.  It  is  sufficient  if  there  exists  sufficient  cause  to  believe 
that  the   defendant  is  guilty.     (Id.) 

7.  Holding  to  Answer — Proof  Required. — On  a  preliminary  hear- 
ing of  a  defendant  charged  with  obtaining  property  by  false 
pretenses,  it  is  not  necessary,  in  order  to  hold  the  defendant  to 
answer,  that  the  committing  magistrate  shall  be  satisfied  as  to  any 
fact   beyond  a  reasonable  doubt.     (Id.) 

8.  Burglary — Proof  of  Corpus  Delicti — Admission  of  Confession. 

In  this  prosecution  for  the  crime  of  burglary,  the  testimony  of 
the  caretaker  of  the  premises  that  the  crime  was  committed 
between  the  hours  of  8  o'clock  P.  M.  of  a  certain  day  and 
shortly  before  8  o'clock  A.  M.  of  the  next  day,  at  which  latter 
time  he  discovered  the  facts  and,  following  tracks  from  the  build- 
ing, located  in  a  hedge  of  trees  property  similar  to  that  which 
was  stolen,  the  testimony  of  the  sheriff  that  he  stationed  himself 
near  the  cached  property  found  by  the  caretaker  and  arrested  the 
defendant  when  he  appeared  there  the  following  night  with  a  sack 
under  his  coat,  and  the  testimony  of  another  witness  that  between 
the  hours  of  10  and  11  o'clock  on  the  night  the  crime  was  com- 
mitted the  defendant,  accompanied  by  another  party,  came  to  his 
house  and  left  certain  property,  which  property  was  identified  aa 
being  similar  to  that  which  was  stolen,  and  the  inferences  fairly 
deducible  therefrom,  were  sufficient  to  establish  beyond  a  reason- 
able doubt  that  the  offense  was  committed  in  the  night-time,  and, 
therefore,  tlie  court  did  not  err  in  admitting  evidence  of  the  de- 
fendant's cuuicbsion.     (People  v.  Cota,  224.) 


Digitized  by  LjOOQIC 


828  Criminal  Law. 


CRIMINAL  LAW  (Continued). 

9.  BuBOLABT  Detinzd — Imstbuctions — ^EviDSMCS.— In  sneli  proaeeii- 
tion  the  defendant  was  not  prejudiced  by  an  inatnietion,  in  the 
language  of  section  459  of  the  Penal  Code,  that  "Every  person 
who  enters  any  house  .  .  .  with  intent  to  commit  grand  or  petit 
larceny  or  any  felony  is  guilty  of  burglary,"  where  no  evidence 
other  than  that  pertaining  to  the  offense  charged  in  the  informa- 
tion was  offered.     (Id.) 

10.  Voir  Dibb  Examination  or  Pbospbctivb  Jubob— Yiolatioii  ov 
Oath — Pebjuby. — The  oath  of  a  prospective  juror  on  his  voir  dire 
examination  binds  him,  under  the  pains  and  penalties  of  perjuiy, 
to  truthfully  answer  the  questions  that  may  be  propounded  to 
him  by  either  court  or  counsel.     (In  re  De  Martini,  228.) 

11.  Yabtino  Tebms  of  Judgment — ^Powzb  op  Justicb  or  Pxaox.^ 
A  justice  of  the  peace  has  no  power,  after  the  commencement  of 
the  execution  of  a  judgment  giving  the  defendant  the  option  of 
avoiding  imprisonment  by  the  payment  of  a  fine,  to  enter  an 
order  purporting  to  withdraw  the  option  and  directing  the  im- 
prisonment of  the  defendant.     (In  re  Qottschalk,  260.) 

12.  Appeal    to    Supebiob    Cotjbt — ^Denial    or    New    Tbiai/— State- 

MENT  or  Case — Judgment-boll — Considebation  or  by  Appellate 
CouBT  UPON  Habeas  Cobpus^ — The  statement  on  appeal  from  a 
justice's  or  police  court  to  the  superior  court  in  criminal  cases  the 
triable  jurisdiction  of  which  is  in  the  first  named  courts  constitutes 
a  part  of  the  judgment-roll  or  judgment  record  of  the  case  in  the 
superior  court,  where  a  new  trial  is  denied;  and,  upon  habeas  ear- 
pus,  in  a  criminal  case  so  appealed  to  the  superior  court,  where  a 
new  trial  has  been  denied,  it  is  competent  and  proper  for  the  dis- 
trict court  of  appeal  to  look  into  the  facts  as  they  are  presented 
in  the  statement  on  appeal  to  the  superior  court  for  the  purpose 
of  determining  the  question  whether  the  justice's  or  police  court 
exceeded  its  jurisdiction  in  the  pronouncement  of  judgment  of 
imprisonment.     (Concurring  opinion.)     (Id.) 

13.  Assault  With  Deadly  Weapon — Appeal — ArriBMANOE  or  Judg- 

ment.— ^Where  a  defendant  charged  with  the  crime  of  assault 
with  a  deadly  weapon  with  intent  to  commit  murder  is  found 
guilty  of  assault  with  a  deadly  weapon  and,  on  appeal,  no  argu- 
ment is  made  in  his  behalf  and  no  reason  appears  why  the  verdict 
should  be  disturbed,  the  judgment  will  be  affirmed.  (People  t. 
Won  Lee  Wing,  326.) 

14.  Reasonable    Doubt — Pbopeb    Instbuction. — An    instruction    that 

the  term  "reasonable  doubt"  as  applied  to  the  evidence  in 
criminal  cases  means  an  actual  and  substantial  doubt  arising  from 
the  unsatisfactory  nature  of  the  evidence  of  the  case,  and  does 
not  mean  a  doubt  which  may  arise  from  some  whim  or  vagary  or 
from  any  groundless  surmise  or  guess,  is  not  erroneous.  (Peopls 
V.  Wah  Hing,  327.) 
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15.  Maybxm  —  Pbsmsditated   Intent— EVidenck.  —  In    a   proBeention 

for  the  crime  of  mayhem,  it  is  not  necessary  affirmatively  to  show 
A  deliberate  or  premeditated  intent  to  commit  the  crime  in  order 
to  sustain  the  charge,  notwithstanding  the  word  *'malieioasly"  as 
used  in  section  203  of  the  Penal  Code,  in  which  that  crime  is  de- 
fined, might  imply  otherwise.     (People  ▼.  Nunes,  346.) 

16.  Unlawtul  Stkiking  or  Another  —  Resultant  Loss  ob  Dis- 
nouBEMENT. — If  a  person  unlawfully  strikes  another,  not  with  the 
specific  intent  to  commit  the  crime  of  mayhem,  and  the  blow  so 
delivered  results  in  the  loss  or  disfigurement  of  a  member  of  the 
body  of  the  assaulted  party  or  in  putting  out  his  eye,  the  crime 
is  nevertheless  mayhem.     (Id.) 

17.  DispiouREMENT    OF    Eys— EviDENOB — ^FiNDiNO. — ^While    Under    the 

statute  the  mere  disfigurement  of  an  eye  would  not  amount  to 
mayhem  unless  such  disfigurement  resulted  in  rendering  the  eye 
useless,  in  this  prosecution  the  jury  were  warranted  in  finding,  as 
their  verdict  implies  they  did  find,  that  the  defendant  by  the  blow 
he  delivered  in  and  upon  the  fttce  of  the  prosecuting  witness  ''put 
out"  the  eye  of  the  latter.     (Id.) 

18.  'Tut  Out  the  Eye" — Meaning  of  Expression.— The  expres- 
sion or  phrase  "put  out  the  eye,"  contained  in  section  203  of  the 
Penal  Code,  means  that  the  eye  has  been  injured  to  such  an  extent 
that  its  possessor  cannot  use  it  for  the  ordinary  and  usual  prac- 
tical purposes  of  life.     (Id.) 

19.  Effect  of  Testimony  Given  on  Cross-examination — ^Province 
OF  Jury. — In  a  prosecution  for  the  crime  of  mayhem,  if  the 
direct  testimony  of  the  doctor  who  treated  the  prosecuting  witness 
after  the  injury  was  inflicted  upon  the  latter  a  eye  is  sufficient  to 
sustain  a  verdict  of  guilty,  but  there  are  statements  brought  out 
on  his  cross-examination  which  are  calculated  to  weaken  his  direct 
testimony  in  its  tendency  to  show  that  the  eye  of  the  prosecuting 
witness  was  put  out,  it  is  for  the  jury  to  consider  and  determine 
what  weight  they  should  give  his  direct  testimony  when  considered 
by  the  light  of  statements  made  on  his  cross-examination.     (Id.) 

20.  Burden  of  Proof— Sufficiency  of  Instructions. — ^In  a  prosecu- 

tion for  the  crime  of  mayhem,  it  is  not  error  to  refuse  to  read 
to  the  jury  a  requested  instruction  that  they  must  find  from 
the  evidence  that  the  defendant  put  out  the  eye  of  the  complaining 
witness  or  they  must  acquit  him,  where  the  court,  after  stating  to 
the  jury  in  detail  the  contents  of  the  information  and  reading  to 
them  section  203  of  the  Penal  Code,  upon  which  the  information 
is  based,  tells  them  that,  to  justify  a  verdict  of  guilty,  it  rested 
upon  the  prosecution  to  prove  beyond  all  reasonable  doubt  that 
"said  defendant  is  guilty  of  the  crime  charged  against  him  in  the 
information."     (Id.) 
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21.  Violation  of  Paeoue  —  Foefeiture  of  Geedits  —  Powers  of 
Prison  Directors. — ^Where  a  prisoner,  while  on  parole,  commita 
a  second  crime,  the  state  board  of  prison  directors  has  the  power 
to  forfeit  not  only  his  credits  for  good  conduct  which  have  already 
been  earned  on  his  first  sentence  but  also  such  credits  as  might 
thereafter  be  earned  by  him  on  said  sentence.  (In  re  Sanders, 
368.) 

22.  Burglary — Possession  and  Sale  of  Stolen  Property — ^Evidence 

of  Guilt. — Although  the  mere  possession,  hj  a  defendant  charged 
with  the  commission  of  the  crime  of  burglary,  of  the  stolen  prop- 
erty after  the  time  of  the  burglary  may  not  be  suflScient  to  war- 
rant his  conviction,  such  possession,  taken  together  with  his  sale 
of  the  property  under  a  false  name  and  for  a  grossly  inadequate 
price,  in  the  absence  of  any  explanation,  are  circumstances  suffi- 
cient to  sustain  a  verdict  of  conviction.     (People  v.  Majors,  374.) 

23.  Use  of  Memoranda  to  Befrbsh  Memory — Conversations  With 

Third  Person  in  Defendant's  Presence — Admissible  Evidence. 
In  this  prosecution  of  a  defendant  charged  with  the  commis- 
sion of  the  crime  of  burglary,  the  court  did  not  err  in  per- 
mitting a  witness  for  the  prosecution,  to  whom  the  defendant  had 
sold  a  part  of  the  stolen  goods,  to  refresh  his  memory  as  to  dates 
and  other  details  from  a  memorandum  made  by  him  at  or  about 
the  time  when  the  transaction  occurred,  or  in  permitting  such  wit- 
ness to  testify  as  to  conversations  and  transactions  between  htm 
and  a  third  person,  in  the  presence  of  the  defendant,  relating  t& 
the  purchase  by  him  from  such  third  person  of  certain  articles, 
some  of  which  were  a  part  of  the  loot  of  the  burglary  for  the 
commission  of  which  defendant  was  on  triaL     (Id.) 

24.  Rape — ^Fabrication  of  Defense  by  Codependants — Evidence. — ^In 
a  prosecution  of  a  defendant  charged  jointly  with  another  with 
the  crime  of  rape,  evidence  of  a  conversation  between  the  two 
defendants  while  they  were  confined  in  jail  before  the  trial,  which 
was  indicative  of  a  purpose  on  the  part  of  both  defendants  to 
fabricate  a  defense  to  the  charge,  is  properly  submitted  to  the 
jurors  for  their  consideration.     (People  v.  White,  400.) 

25.  Amendment    of    Information — Changs    of    Namb    of    Prose- 

cutrix—Lack  OF  Prejudice — Waiver  of  Objection. — ^A  defendant 
convicted  of  the  crime  of  rape  may  not,  for  the  first  time,  on 
appeal,  raise  the  objection  that  he  was  prejudiced  by  the  action 
of  the  trial  court  in  permitting  the  district  attorney,  after  the 
jury  was  impaneled,  to  amend  the  information  on  its  face  by 
correcting  tbc  name  of  the  prosecutrix,  the  cause  having  thereafter 
proceeded  to  trial  without  any  objection  or  sucrgrfstion  that  a  dif- 
foront  ofToTiai'  had  been  charged  by  chau^rng  the  uame  of  the 
jjiosecutrix.     (Id.) 
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26.  Failurs  of  Information  to  Charge  Publig  Offense — ^Motion 
IN  Arrest  of  Judgment. — The  objection  that  an  information  does 
not  state  facts  sufficient  to  constitute  a  public  offense  is  not 
waived  by  a  failure  to  demur,  but  may  be  raised  by  a  motion  in 
arrest  of  judgment.     (People  ▼.  Bliss,  503.) 

27.  Obtaining  Money  Under  False  Pretenses  —  Inducement  to 
Part  With  Property. — In  charging  the  crime  of  obtaining  money 
under  false  pretenses,  the  false  pretenses  must  be  a  material  ele- 
ment in  inducing  the  prosecuting  witness  to  part  with  his  money 
or  property.     (Id.) 

28.  Receipt  of  Consideration  Promised — Presumption — Other  Rep- 
resentations Immaterial. — ^Where  an  information  charging 
defendant  with  obtaining  money  under  false  pretenses  fails  to 
allege  that  the  prosecuting  witness  did  not  receive  from  defend- 
ant everything  that  the  latter  agreed  to  give  in  consideration  for 
the  money  of  the  former,  there  can  be  no  presumption  that  he  did 
not  receive  these  things,  and  the  information  is  insufficient  to 
charge  a  public  offense  on  the  part  of  defendant,  notwithstanding 
it  charges  the  latter  with  knowingly  making  false  and  untrue 
representations  as  to  numerous  other  matters.     (Id.) 

29.  Burglary  —  Evidence — Verdict — Instructions — ^Lack  of  Prejtu- 
DICE. — In  this  prosecution  of  certain  defendants  charged,  by  an 
information,  with  having  entered  a  store  with  intent  to  conmut 
the  crime  of  larceny,  the  evidence  was  sufficient  to  justify  the 
verdict  of  guilty,  the  law  was  correctly  stated  to  the  jury,  and 
no  error  prejudicial  to  the  defendants  was  committed.  (People 
▼.  Riccomini,  749.) 

See  Leases.  2;  Ordinances,  3,  4. 

CROPS.     See  Contracts,  6,  9,  29,  30;  Deposit  1;  Negligence  8. 
CUSTOM.     See  Negligence,  40,  41« 

DAMAGES. 

1.  Claim  and  Delivery— Detention  of  Automobile — ^Excessive. — 
Where  the  judgment  in  an  action  in  claim  and  delivery  to  re- 
cover possession  of  an  automobile  used  for  pleasure  purposes 
and  damages  for  its  detention,  awards  plaintiff  the  car,  together 
with  a  sum  more  than  half  the  market  value  thereof  at  the  time 
it  was  taken  for  its  depreciation  during  its  detention,  and  a  sum 
of  over  three  times  such  market  value  for  damages  from  being 
deprived  of  its  use  for  about  twenty  months,  such  damages  are 
excessive.     (Mutch   v.  Long   Beach   Imp.   Co.,   267.) 

2.  Measure  of  Damages. — While  the  amount  to  be  allowed  the 
pla'ntiff  in  surh  an  action  is  to  be  determined  according  to  the 
maiLet  value  of  the  use  of  the  property,  it  is  the  net  usable  value 
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less  the  expense  of  keeping  up  the  property  which  maj  be  r^ 
covered;  and  in  determining  the  value  of  the  use  of  the  property, 
eare  should  be  taken  not  to  permit  the  fixing  of  an  amount  out 
of  all  proportion  to  the  value  of  the  thing  itself.  (Id.) 
3.  Special  Damage — ^Failubb  to  Plead — ^Evidsmoe  Inaomissibul— 
Where  special  damage  is  not  specially  pleaded,  the  admission  of 
evidence  as  to  such  damage,  over  defendants'  objection,  eonsti- 
tutes  prejudicial  error  where  it  cannot  be  ascertained  whether 
any  such  damages  were  allowed.  (Mills  v.  Conservatory  of  Music, 
300.) 
See  Animals,  1;   Appeal,  4;   Bailments,  2;   Bonds,  1;  Common 

Carriers,    4;    Contracts,    10,    II;    Landlord    and    Tenant,    1; 

Leases,  1;  Libel,  11,  17;  Negligence,  20,23,32,33;  Slander,  1; 

Trade  Names,  3. 

DEEDS. 

Grant  or  Life  Estate— Psesbnt  Conveyance  or  Beicaindbb.— 
Where  a  deed  to  real  property,  after  conveying  to  a  given  grantee 
a  life  estate  therein,  provides  that,  in  the  event  of  the  death  of 
said  grantee,  the  property  should  "revert"  to  a  daughter  of  the 
grantor,  and  to  her  heirs  and  assigns,  and,  in  the  event  of  the 
death  of  the  daughter,  before  the  death  of  said  grantee,  the  prop- 
erty should  "revert"  to  the  heirs  of  said  grantee,  and  in  the 
habendum  clause  there  is  an  expression  indicating  the  intent  of 
the  grantor  to  make  a  present  disposition  of  the  reversion  in  said 
property,  such  deed  is  operative  as  a  present  conveyance  of  the 
remainder  after  the  termination  of  the  Ufe  estate  in  the  grantee. 
(Hughes  V.  Scott,  264.) 
See  Execution  Sales,  1,  2;  Judgments,  2;  Quieting  Title^  7. 

DEEDS  OF  TRUST.    See  Guaranty,  4. 

DEFAULT. 

1.  Notice  or  Motion  to  Set  Aside— Dat  or  Hearing — ^Misstate- 
liENT. — ^Where  a  notice  of  motion  to  set  aside  a  default  definitely 
designates  the  day  of  the  month  and  year  on  which  the  motion 
will  be  made,  a  misstatement  of  the  particular  day  of  the  week 
on  which  it  will  be  made  should  be  disregarded.  (Dunton  ▼• 
Tanigoshi,  231.) 

2.  POSTPONEMENT  OP  Heabing — DuTT  or  OPPOSITE  Paett. — A  notice 
that  such  a  motion  will  be  heard  at  a  given  hour  of  the  day 
is  sufficient  to  bring  the  opposite  party  into  court  at  that  time, 
and  if  there  is  any  postponement  of  the  hearing  under  rule  of 
court,  he  is  bound  to  ascertain  that  fact.     (Id.) 

8.  Motion  to  Set  Aside — Failure  to  Accompany  With  Copt  or 
Answer. — WUcre   the   notice   of   motion   to   vacate  and  sot   aside 
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the  default  of  a  defendant  and  the  judgment  entered  thereoq 
against  said  defendant  is  not  accompanied  bj  the  answer,  or  other 
pleading  proposed  to  be  filed  therein,  as  provided  in  section  473 
of  the  Code  of  Civil  Procedure,  and  no  answer,  or  other  pleading^ 
ia  served  upon  the  plaintiff  or  offered  to  the  elerk  for  filing,  the 
motion  should  be  denied.  (Bailiff  v.  Hildebrandt,  564.) 
4.  Appeal  —  Bill  op  Exckptions  —  Pleadings  —  Pbssumption. — 
Where  the  bill  of  exceptions  on  appeal  from  an  order  granting  a 
motion  to  set  aside  the  default  of  a  defendant  and  the  judgment 
entered  thereon  does  not  show  that  an  answer  was  served  upon  the 
plaintiff  or  offered  to  the  clerk  for  filing,  and  the  certificate  of  the 
judge  states  that  it  "contains  the  statement  of  all  papers  and  evi- 
dence used  in  the  above-entitled  matter,"  and  the  stipulation  of 
the  attorneys  is  "that  the  foregoing  bill  of  exceptions  contains  a 
true  and  correct  statement  of  all  the  evidence  introduced  and  of 
all  of  the  proceedings  had  upon  the  hearing  of  the  above-entitled 
motion,"  it  cannot  be  presumed,  in  favor  of  the  order  of  the  trial 
court,  that  an  answer  was  served  or  filed.  (Id.) 
See  Contracts,  14;  Vendor  and  Vendee,  8,  10. 

DEFENSE.    See  Libel,  1,  2,  6;  Negotiable  Instruments,  2,  8. 

DELIVERY.    See  Qaim  and  Delivery,  8,  4;  Contracts,  17;  Qifts,  8; 
Salea,  2. 

DEMANDS.    See  Police  Officers,  4;  Promissory  Notea,  9,  10. 

DEMURBEBS.    See  Divorce,  6;  Leaaea,  0, 

DEPOSIT. 

Advancement  on  Purchase  Price  op  Crop — Acceptance  bt  Mort- 
gagee— ^Liability  por  Repayment  op  Excess. — Where  an  advance- 
ment on  the  purchase  price  of  a  growing  crop  is  paid  to  the 
holder  of  a  mortgage  on  the  crop  with  the  direction  that  the 
money  be  applied  to  the  purchase  of  said  crop,  and  the  mort* 
gagee  acknowledged  receipt  of  the  money  for  that  purpose,  such 
mortgagee  becomes  a  voluntary  depositary,  within  the  meaning 
of  section  1814  of  the  Civil  Code,  of  the  excess  of  the  amount 
thus  advanced  over  the  amount  needed  for  the  purchase  of  the  crop 
and  is  under  a  duty  to  return  such  residue  to  the  depositor. 
(Ennis-Brown  Co.  v.  Richdale  L.  Co.,  508.) 

DESCRIPTION.    See  Quieting  Title,  4. 

DISBARMENT.    See  Attorney  at  Law,  8-6. 

DISCLAIMER.     See  Quieting  Title,  6. 
47  OaL  App.— 58 
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DISCRETION.    6ee  Appeal,  8;  Pleading,  1;  Promissoiy  Notes,  16. 

DISMISSAL.    See  Appeal,  5,  15;   Insolvenejf  6;  Jodgments,  22^  K, 
27-29, 

DIVORCE. 

1.  Cross-complaint — Grounds— XNSumGiiMT   Plxadino. — ^Where    tl» 

cross-complaint,  in  an  aetion  for  diTorce  on  the  grounda  of 
cruelty  and  desertion,  details  the  facts  relating  to  the  separation 
of  plaintiff  and  defendant,  but  it  afflrmativefy  appears  there- 
from that  a  cause  of  aetion  for  diyoree  <m  the  ground  of  de- 
sertion or  willful  neglect  had  not  acerued,  either  at  the  time  of 
the  filing  of  plaintiff's  complaint  or  of  defendant's  cross- 
complaint,  and  there  is  no  allegation  that  such  acts  resulted  either 
in  bodily  harm  or  injury  to  the  health  of  defendant,  or  a  reason- 
able fear  of  one  or  the  other,  such  cross-complaint  does  not  statt 
facts  sufficient  to  constitute  a  cause  of  aetion  for  divorce,  and  a 
judgment  for  diyoree  in  fayor  of  the  defendant  is  erroneous. 
(Zartarian  v.  Zartarian,  90.) 

2.  Anticipation  or — ^Agresmbnt  to  Pat  Counsxl  Fees — ^Yauditt 
OF. — An  agreement,  in  advance  and  in  anticipation  of  a  diyoree 
action  being  brought,  to  pay  counsel  fees  and  eostSi  is  yoid  as 
contra  bono^  mores,     (McCahan  v.  McCahan,  173.) 

3.  Separation  Contract — Power  or  Court  to  DiSRaQABD. — ^In  an 
action  for  divorce  the  trial  court  is  not  bound  by  a  provision 
in  a  contract  of  separation  entered  into  between  the  parties 
wherein  it  is  agreed  that,  in  the  event  of  such  an  action  being 
instituted,  a  certain  sum  shall  be  awarded  to  the  wife  in  full 
settlement  of  all  her  claims  for  counsel  fees  and  costs,  but,  dur- 
ing the  pendency  of  the  action,  either  in  the  trial  court  or  on 
appeal,  the  trial  court  may,  in  its  discretion,  compel  the  husband 
to  pay  the  wife  any  money  necessary  to  prosecute  or  defend  the 
same.     (Id.) 

4.  Extreme  Cruelty — ^Pleading. — The  plaintiff  is  not  required  to 
adopt  the  exact  language  of  section  94  of  the  Civil  Code  in 
pleading  a  cause  of  action  for  divorce  on  the  ground  of  extreme 
cruelty,  but  it  is  sufficient  if,  by  appropriate  averments,  the 
proper   qualification   appears.     (McCahan  v.  McCahan,  176.) 

5.  Absence    or    Allegation    or    WRONoruL    Conduct — Special    De- 

murrer.— Where  in  an  action  for  divorce  on  the  ground  of  ex- 
treme cruelty  the  course  of  conduct  of  the  defendant  is  set  forth 
in  detail  and  it  is  alleged  ''all  of  which  caused  plaintiff  great 
shame  and  humiliation,  and  inflicted  upon  him  grievous  mental 
suffering,"  but  it  is  claimed  that  the  complaint  is  insufficient  by 
reason  of  the  failure  to  state  that  the  grievous  mental  suffering 
was   "wrongfully"   inflicted,   such   alleged   defect   can   be   reached 


Digitized  by  LjOOQIC 


Divorce.  835 

BIVOBCB    (Continued). 

bj  special  demurrer,  and  if  not  so  attaeked,  it  must  be  held  to 
be  sufficient.     (Id.) 

6.  Geievous  Mental  Sutferino — Question  of  Fact— Appeal. — 
Whether  in  any  ease  the  course  of  conduct  complained  of  consti- 
tutes "grievous  mental  suffering"  is  a  question  of  fact,  the  deter- 
mination of  which  in  the  first  instance  is  committed  to  the  judge 
who  tries  the  action,  and  his  finding  that  particular  acts  consti- 
tute grievous  mental  suffering  will  not  be  disturbed  unless  the  evi- 
dence in  support  of  the  finding  is  so  slight  as  to  indicate  a  want 
of  ordinary  good  judgment  and  an  abuse  of  discretion.     (Id.) 

7.  Separation    Agreement — Undue    Influence — Finding — Evidence. 

In  this  action  for  divorce  on  the  ground  of  extreme  cruelty,  in 
which  the  defendant  sought  at  the  trial  to  avoid  the  legal  effect 
of  a  separation  agreement,  entered  into  between  herself  and 
plaintiff,  upon  the  ground  that  it  was  procured  by  undue  influ- 
ence, the  evidence  failed  to  disclose  that  the  defendant  was  in 
any  way  coerced  or  induced  by  any  means  against  her  will  to 
enter  into  the  agreement.     (Id.) 

8.  Agreement  Factlitatinq   Marriage  Dissolution — ^Validitt  of. — 

An  agreement  entered  into  between  a  husband  and  wife  with  the 
object  of  dissolving  the  marriage  contract,  or  facilitating  that 
result,  is  void.     (Id.) 

9.  Void  Provision  fob  Attorney  Feb — ^Valid  Provisions  not 
Affected. — Although  that  portion  of  a  separation  agreement  pro- 
viding for  the  payment  of  an  attorney  fee  to  the  wife,  in  the 
event  that  either  of  the  parties  should  ever  institute  a  divorce 
action  against  the  other,  is  void,  such  provision  will  not  invalidate 
the  other  provisions  of  the  agreement,  which  are  disconnected  and 
separable  therefrom  and  are  otherwise  valid.     (Id.) 

10.  Separation  Agreement  —  Gonsidseation  of  by  Trial  Court 
— Construction  op  Decree. — The  trial  court,  having  jurisdiction 
of  the  divorce  action,  has  jurisdiction  to  consider  the  separation 
agreement  entered  into  between  the  parties,  and  to  affirm  it,  or  to 
disregard  it  if  it  is  found  to  be  void;  and  if  the  court  in  its  de- 
cree makes  no  division  of  the  property  of  the  parties,  or  provision 
for  the  support  of  the  wife,  but  does  recognize  and  expressly  re- 
serve to  her  the  power  to  assert  such  rights  and  benefits  as  might 
accrue  to  her  under  the  previously  executed  separation  agreement, 
such  action  on  its  part  will  be  construed  to  be  a  ratification  of 
the  agreement  to  that  extent.     (Id.) 

11.  Validity  of  Agreement— Refusal  to  Set  Aside.— -The  trial  court, 

having  found  that  the  separation  agreement  was  fairly  made,  and 
not  obta'ned  by  coercion,  intimidation,  or  undue  influence,  was 
correct  in  refusing  to  vacate  and  set  it  aside.     (Id.) 
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12.  INTEBLOOXTTOBT  DscsKi — STATUS  OF  Pabties.— Under  the  provi- 
sions  of  section  132  of  the  Civil  Code,  the  marital  status  of 
the  parties  is  not  affected  by  the  interlocutory  decree  of  divorce, 
further  than  that  it  establishes  conelusivelj,  unless  set  aside  on 
appeal  or  in  some  other  manner  expressly  provided  by  statute,  the 
right  to  a  divorce  upon  the  expiration  of  the  statutory  period  of 
one  year,  which  must  elapse  between  the  entry  of  the  interlocutory 
decree  and  the  final  judgment  dissolving  the  marriage.  (Gould 
v.  Superior  Court,  197.) 

13.  Ssttlsment    or    P&opebtt    Bights.  —  Husband    and    wife    may 

agree  in  regard  to  their  real  property  rights,  and  may  change  the 
character  of  community  property  to  separate  property;  and  a 
court  has  power  to  do  so  in  an  action  between  them  where  such 
disposition  is  essential  to  a  proper  determination  of  their  relative 
rights.     (Id.) 

14.  FiNAUTT  OF  Intbrlocutobt  Decrbx. — The  statutory  interlocutory 

decree  in  divorce  suits  in  this  state  is  final,  except  as  against 
such  attack  as  is  authorized  by  statute.     (Id.) 

16.  Eftbct  of  Inteblocutobt  Decbex  on  Bights  of  Pabtdcs. — 
An  interlocutory  decree  of  divorce  so  far  as  it  determines  the 
rights  of  the  parties  is  a  contract  between  them,  temporary  and 
provisional  in  its  nature,  but  it  settles  the  rights  of  the  parties 
for  the  time  being,  and  until  some  action,  proceeding,  or  motion 
is  begun  to  change  the  status  and  some  order  is  made  thereon 
which  has  that  effect,  or  until  they  become  reconciled  and  re- 
sume marital  relations,  in  which  event  their  mutual  obligations 
are,  for  the  time  being  at  least,  restored.     (Id.) 

16.  INTEBLOCUTORY      DeCBXE — DXATH      OF      SpOUSB — TEBMINATION      OF 

Mabital  Status.— The  death  of  either  of  the  spouses  after  the 
entry  of  an  interlocutory  decree  of  divorce  terminates  the  marital 
relationship,  the  entry  of  a  final  decree  thereafter  having  no 
effect  upon  the  personal  status  of  the  surviving  spouse.     (Id.) 

17.  Death    of    Husband— Rights    of    Wife — Succession. — Upon    the 

death  of  the  husband  the  rights  of  the  wife  under  the  laws  of 
succession,  if  he  died  intestate,  are  fixed,  unless  those  rights  have 
theretofore  been  changed  by  contract  with  the  husband.     (Id.) 

18.  Inteblocutobt  Decbee — When  Final. — Where  no  appeal  is  taken 

from  an  interlocutory  decree  of  divorce  and  it  is  not  set  aside 
under  section  473  of  the  Code  of  Civil  Procedure,  it  becomes 
final  and  conclusive  at  the  expiration  of  six  months  from  its  entry. 
(Id.) 

19.  Motion  to   Set   Aside   Final    Decree  —  Jurisdiction  —  Prohibi- 

tion.— A  writ  of  pr()lM])'tioTi  will  lio  to  restrain  a  superior  court 
from  entertaioing  a  uiotiou  tu  net  usi<le  a  final  decree  of  divorce 
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after  the  expiration  of  the  time  provided  by  teftiion  478  of  the 
Code  of  Civil  Procedure.     (Id.) 

20.   INTERLOCUTCRY     DeCHEE— DEATH     OT     SpOUSK — ^PEOPEETT     RlQHTS — 

Jurisdiction  to  Enter  Final  Decree. — While  the  death  of  one 
of  the  spouses  after  the  entry  of  an  interlocutory  decree 
of  divorce  and  before  the  entry  of  the  final  decree  divests  the 
court  of  jurisdiction  to  make  a  final  decree  dissolving  the  marriage 
status,  the  property  rights  of  the  parties  fixed  by  an  agreement 
between  them  and  confirmed  by  the  interlocutory  decree  remain 
in  existence,  and  as  to  them  the  court  retains  jurisdiction  to  enter 
the  final  decree  in  the  manner  spec'f^.od  in  the  interlocutory  de- 
cree. (Opinion  of  supreme  court  on  denial  of  hearing.)  (Id.) 
See  Place  of  Trial,  2;  Records,  1-i. 

EASEMENTS. 

iBBiOATiON  Canals — Division  of  TaAcr—IicpLiBD  TlNDiBSTANDmaw-* 
Where  the  owner  of  a  tract  of  land  sells  a  portion  thereof  across 
which  are  constructed  certain  ditches  or  canals  which  are  the 
visible  and  obvious  means  of  transporting  water  to  the  remainder 
of  the  tract,  in  the  absence  of  an  express  understanding,  an  im- 
plied understanding  arises  that  the  burdens  and  correlative  ad- 
vantages due  to  the  presence  of  such  ditches  or  canals  shall 
continue  as  they  existed  before  the  separation  of  the  title.  (Pal- 
vutsian  v.  Terkanian,  47.) 

EJECTMENT.    See  Vendor  and  Vendee,  0. 

ELECTRICITY.    See  Negligence,  8. 

EMPLOYER  AND  EMPLOYEE.    See  Negligenee,  24r-26;  Workmen'! 
Compensation  Act,  3. 

EQUITABLE  GARNISHMENT.    See  Mechanics'  Liens,  8. 

EQUITY. 

Fraud — Neoligenci:— Injury  to  Two  Innocent  Parties — ^Who  Must 
SuFTEB — Equity. — As  between  two  innocent  parties  who  have  both 
suffered  from  the  fraud  of  a  third  the  loss  must  fall  where  the 
course  of  business  has  placed  it,  if  no  fault  or  negligence  is 
imputable  to  either  party;  but  where  the  fault  or  negligence  of 
either  has  furnished  the  means  whereby  the  third  party  has  per- 
petrated the  fraud  and  occasioned  the  loss,  equity  demands  that 
the  loss  must  be  borne  by  one  who  by  his  conduct  has  rendered 
the  injury  possible.  (Security  Mortgage  Co.  v.  Delfs,  599.) 
See  Husband  and  Wife,  7;  Mortgages,  5;  Partnership,  8;  Quiet- 
ing Title,  4;  Trade  Xames,  2;   Vendor  and  Vendee,  0, 
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ESTATES  OP  DECEASED  PERSONS. 

1.  Pbesentation  of  Claim  as  Prebequisite  to  Suit. — The  pre- 
sentation of  a  claim  for  damages  arising  out  of  an  alleged 
wrongful  attachment,  or  for  attorney's  fees  for  services  rendered 
the  estate  after  the  death  of  the  decedent  but  prior  to  the  appoint- 
ment of  a  special  administrator,  is  a  necessary  prerequisite  to  the 
bringing  of  a  suit  thereon.     (Title  Ins.  ete.  Co.  ▼.  Gould,  533.) 

2.  Attorney's    Fees — Nature    of    Charge — Proper    Exclusion    of 

Evidence. — Attorney's  fees  are  not  charges  directly  against  the 
estate  of  a  deceased,  but  are  allowances  made  to  the  administra- 
tor or  executor;  therefore,  in  an  action  upon  a  promissory  note  by 
the  special  administrator  of  the  estate  of  the  deceased  payee,  testi- 
mony to  sustain  an  alleged  cause  of  action,  by  way  of  cross-com- 
plaint, for  compensation  for  services  as  attorney  rendered  by  the 
maker  of  the  note  to  such  estate  after  the  death  of  the  payee  but 
prior  to  the  appointment  of  plaintiff  as  special  administrator,  ia 
properly  excluded.     (Id.) 

8.  Death  of  Administratrix — Final  Account — Failure  to  Filb 
Claim — Jurisdiction. — The  juris<liction  of  the  court  to  compel 
an  administrator  to  render  a  final  account  of  his  intestate's  ad- 
ministration of  a  given  estate  is  not  lost  by  the  failure  of  the 
successor  of  such  intestate  in  the  administration  of  such  estate  to 
present  a  claim  against  the  estate  of  the  deceased  administratrix. 
(In  re  Philbrook,  678.) 

4.  Revocation  of  Letters  Prior  to  Death— Final  Account  by 
Personal  Representative — Jurisdiction. — The  fact  that  the  let- 
ters of  administration  of  such  deceased  administratrix  were  re- 
voked before  her  death  did  not  deprive  the  court  of  jurisdiction, 
in  a  proceeding  under  section  1639  of  the  Code  of  Civil  Procedure, 
to  require  her  personal  representative  to  render  the  final  acoount 
which  she  had  not  rendered.     (Id.) 

See  Accounts,  2-5;  Attorney  at  Law,  1;  Evidence,  1;  Habeas 
Corpus,  2;  Judgments,  1;  Promissory  Notes,  16;  Quieting 
Title,  5. 

ESTOPPEL. 

1.  Pleading. — If  the  facts  from  which  an  estoppel  arises  appear  on 
the  face  of  the  complaint,  it  is  not  necessary  that  estoppel  shaU 
be  pleaded  in  technical  terms.     (Palvutzian  v.  Terkanian,  47.) 

2.  Equitable    Defense — Pleading    and    Proof. — In    an    action    to 

recover  a  note  and  mortgage  and  certain  sums  of  money  alleged 
to  have  been  collected  thereon,  if  a  defendant  intends  to  Interpose 
the  equitable  grounds  of  estoppel,  it  is  incumbent  upon  him  to 
specially  plead,  and  to  prove,  the  facts  constituting  such  defense. 
(Stoner  v.  Security  Trust  Co.,  216.) 
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ESTOPPEL    (Continued). 

3.  DuTT    TO    Inform    or   Beal    Facts. — No    estoppel    arises    where 

a  party  setting  it  up  is  under  as  great  obligation  to  inform  the 
person  sought  to  be  estopped  of  the  real  facts  as  the  latter  is  to 
inform  himself.     (Stein  v.  Sunset  Road  Oil  Co.,  334.) 

4.  Essentials  of  —  Effect  of  Silence.  —  In  order  to  constitute 
an  estoppel  it  must  be  shown  that  there  was  an  intentional  and 
deliberate  declaration,  act,  or  omission  on  the  part  of  the  party 
sought  to  be  estopped.  There  must  be  an  intentional  deceit  or 
gross  negligence  shown,  and  if  silence  is  relied  upon  to  constitute 
the  estoppel,  such  silence  must  be  willful  or  culpable  and  result  in 
another  placing  himself  in  an  unfavorable  position  on  the  faith 
in  or  understanding  of  a  fact  which  the  person  remaining  silent 
can  contradict;  but  where  there  is  no  duty  to  speak,  mere  silence 
will  not  create  an  equitable  estoppel.     (Id«) 

5.  Pleasing. — While  the  general  rule  requires  an  estoppel  to  be 
pleaded,  there  is  an  exception  to  this  rule  where  the  party  is 
without  knowledge  that  his  claim  must  ultimately  rest  upon  an 
estoppel.     (Guy  v.  Leech,  704.) 

See  Appeal,  11;  Contracts,  15;  Execution  Sales,  8;  Judgments, 
20,  21;  Landlord  and  Tenant,  1;  Leases,  1;  Liens,  1;  Mort- 
gages, 4;  Pledges,  3;  Promissory  Notes,  6;  Property,  1; 
Street  Law,  7. 

EVIDENCJE. 

I.  Services  Bsndxbed  by  Wife  to  Deceased — Action  bt  Husband 
to  Beoover  Compensation — ObMPBTENCY  of  Wife  as  Witness. — 
In  an  action  by  a  husband  against  the  executors  of  an  estate 
to  recover  compensation  for  services  rendered  the  deceased 
by  plaintiff's  wife,  the  latter  is  not  disqualified  from  being 
a  witness  for  the  plaintiff  by  the  provisions  of  subdivision  3  of 
section  1880  of  the  Code  of  (Tivil  Procedure.  It  is  not  intended 
by  that  section  to  extend  the  disqualification  to  any  except  par- 
ties or  assignors  of  parties.     (Bayless  v.  Beed,  139.) 

t.  Trials— XJNiMPEACHED  Evidence — Disregard  by  Court.— A  court 
may  not  arbitrarily  disregard  the  unimpeached  evidence  of  a  single 
witness.     (Hynes  v.  White,  549.) 

8.  Compelling  Production  of  Private  Books  or  Papers — Condi- 
tions Precedent  to  Order. — As  a  condition  precedent  to  the 
right  of  a  court  to  require  a  person  to  deliver  up  a  private 
book  or  paper  for  examination,  it  must  be  made  to  appear,  by 
elear  and  unequivocal  proof,  that  the  book  or  document  contains  evi- 
dence relevant  and  material  to  the  issues  before  the  court  and  that 
fhfs  ry-pp^9n  hook,  papcT.  or  document  containing  such  evidence  has 
been  so  designated  or  described  that  it  may  be  identified.  (Pyper 
V.  Jennings,  623.) 
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FVIDENCE  (Continued). 
4.  Tbuls — Action  on  Notes  JlND  foe  Monet  Loaned— Oonflictimo 

EVIDENCB — PkOVINCE  OF  TBIAL  COURT — FINDING— APPEAL. — ^In  thia 
action,  in  four  eounts,  three  of  which  were  upon  promissory  notes 
and  the  fourth  for  monej  loaned,  the  evidence  of  plaintiff  and 
defendant  being  conflicting,  the  trial  judge  was  required  to  deter- 
mine whether  he  should  believe  the  evidence  offered  on  behalf  of 
plaintiff  or  the  confessions  of  fraud  and  swindling  offered  to  sup- 
port the  position  of  defendant,  and  he  having  found  in  favor  of 
plaintiff,  his  conclusion  was  not  subject  to  reversal  bj  the  appellate 
court.  (Conrad  v.  La  Plante,  700.) 
6,  BiQHT  OF  Trial  Court  to  Disregard. — ^Where  the  testimony  of  a 
defendant  stands  uncontradicted,  and  his  statements  do  not  bear 
the  imprint  of  inherent  improbability,  the  trial  court  is  not  au- 
thorized to  disregard  them.     (Hutchison  v.  Holland,  710.) 

6.  SUFPICIENCT     OF     TO     PROVE     FaCT — SUBMISSION     OF     Qx^STION     TO 

Jury — When  not  Neoessari. — In  order  to  justify  the  submis- 
sion of  any  question  of  fact  to  a  jury,  the  proof  must  be 
sufficient  to  raise  more  than  a  mere  conjecture,  or  surmise,  that  the 
fact  is  as  alleged.  It  must  be  such  that  a  rational,  well 
constructed  mind  can  reasonably  draw  from  it  the  conclusion  that 
the  fact  exists.  When  the  evidence  is  not  sufficient  to  justify  such 
an  inference,  the  court  may  properly  refuse  to  submit  the  question 
to  the  jury.     (Ross  v.  Railways  Co.,  753.) 

7.  When    Directed    Verdict    Proper — Conflict    in    Evidence. — A 

directed  verdict  is  proper  whenever,  upon  the  whole  evidence,  the 
judge  would  be  compelled  to  set  a  contrary  verdict  aside  as  un- 
supported by  the  evidence;  and  to  warrant  a  court  in  directing  a 
verdict,  it  is  not  necessary  that  there  should  be  an  absence  of  con- 
flict in  the  evidence,  but,  to  deprive  the  court  of  the  right  to 
exercise  this  power,  if  there  be  a  conflict,  it  must  be  a  substantial 
one.     (Id.) 

8.  Action  for  Value  of  Pump  and  Services — ^Reasonable  Value 

OF  Labor  Kzpended — Expert  Testimony. — ^In  this  action  to 
recover  the  value  of  a  pump  installed  by  plaintiff  on  the  defend- 
ants' ranch,  pursuant  to  a  contract  for  the  purchase  of  the 
same,  and  for  services  and  accessories  in  connection  with  its  opera- 
tion, the  court  properly  permitted  the  manager  of  the  plaintiff, 
who,  before  becoming  manager  for  the  plaintiff,  had  for  many 
years  been  engaged  in  the  pumping  and  engine  business,  and  as 
a  designer  and  chief  engineer  of  an  iron  works,  to  testify  as  an 
expert  as  to  the  reasonable  value  of  the  mechanical  labor  expended 
on  the  pump.     (Krogh  Mfg.  Co.  v.  Ohurehill,  785.) 

9.  Speed    of    Operation    of    Pump  —  Proper    CROss-xzAiimATiON. — 

In  mieh  action,  a  witness  called  by  the  defendants  to  testify  to 
certain  work  he  had  rloTie  on  the  pump  after  its  installation  who, 
on  his  direct  examination,  gave  his  expert  opinion  aa  to  its  con- 
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irVIDENCE  (Continued). 

straetion  and  testified  that  in  installing  a  pnmp  it  was  necessary 
to  regulate  its  eapaeity  in  accordance  with  the  volume  of  water 
in    the    well,    was   properly    allowed    to   be   questioned,    on    eross- 
examination,  regarding  the  speed  of  the  pump  in  operation  in  rela- 
tion to  the  amount  of  water  in  the  well.     (Id.) 
10.  Contradictions    in    Tkstimont — Provincb    of    Trial    Court. — 
In  such  an  action,  contradictions  in  the  testimony  of  the  witnevieii 
for  the  plaintiff  and  the  defendant  as  to  whether  the  pump  was 
properly  constructed  and  installed  and  the  weight  to  be  given  to 
the  testimony  of  each  of  the  witnesses  is  a  matter  addressed  to  the 
discretionary  consideration  of  the  trial  eourt.     (Id.) 
See  Accounts,  2,  4,  6;   Adverse  Possession,  2,  8;   Alienation  of 
Affections,  1,  2;   Animals,  1,  2;   Appeal,  I,  10,   13;   Attornoy 
at  Law,  3,  4;  Automobile  Insurance,  6;  Bonds,  1,  3;  Broker'tf 
Commissions.   1;  Claim  and  Delivery,   1,  6;  Common  Carriers, 
4;  Contracts,  17,  19,  22,  27,  28,  80;   Conversion,  2;  Criminal 
Law,  1,  6-8,  15,  17,  19,  20,  22-24,  29;  Damages,  8;  Estatea 
of  Deceased  Persons,  2;   Homesteads,  5;  Husband  and  Wife, 
10-12;  Insolvency,  10;  Judgments,  12,  21;  Juries  and  Jurors, 
1;  Libel,  3,  5,  9,  15,  19;  Medical  Practice  Act,  8,  4;  Negli- 
gence, 1,  3-5,  7,  9,  12,  13,   15-17,  23,  27,  28,  80,  33,  37-39, 
43,  44;   New  Trial,  3;  Nuisances  1;  Pleading,  6;  Promissory 
Notes,   7,   15,    17,   18;   Property,  2;   Quieting  Title,   1,  7,   8; 
Records,  2;  Red-light  Abatement  Act,  5;  Slander,  2,  8;  Street 
Law,   6;    Taxation,    3;    Trade   Names,   1;    Trusts,   1;   Vendor 
and  Vendee,  4,  5;   Workmen's  Compensation   Act,   9. 

EXECUTION.     See  Judgments,  10;   Quieting  Title,  1;  Supplementaxy 
Proceedings,  1;   Trusts,  1. 

EXECUTION  SALE. 

1.  Execution — Sale    of    Real    Pbopebtt — Title    of    Purchaser — 

Necessity  for  Deed. — Under  section  700  of  the  Code  of  Civil  Pro- 
cedure, a  purchaser  of  real  property  under  execution  sale,  from 
the  time  he  receives  his  certificate  of  sale,  is  endowed  with  the 
full  legal  and  equitable  title  of  the  judgment  debtor,  except  that 
within  the  ensuing  period  of  twelve  months  after  sale  an  equity  of 
redemption  is  possessed  by  the  judgment  debtor;  and  the  issuance 
of  a  deed  is  not  essential  to  the  vesting  of  title  in  the  purchaser. 
(Leaver  v.  Smith,  474.) 

2.  QuiETiNQ    Title — Erroneous    Judgment — Res    Judicata. — ^Where 

the  purchaser  of  real  property  under  execution  sale,  after  the 
period  of  redemption  has  expired  but  before  a  deed  is  issued  to 
him,  institutes  an  action  to  quiet  title  to  the  property  as  against 
the  judgment  debtor  and  the  judgment  against  him,  though  errone- 
ous, is  allowed  to  become  final,  he  is  estopped  from  thereafter  in- 
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EXECUTION  SALE    (Continued). 

Btituting  a   new   action  to   quiet  title   as   against   said  judgment 
debtor,  notwithstanding  that  subsequent  to  judgment  in  the  first 
action  a  deed  has  been  issued  to  him.     (Id.) 
See  Corporations,  1-3. 

EXPENSES.    See  Automobile  Insurance,  7. 

FALSE  PRETENSES.    See  Attorney  at  Law,  4;   Criminal  Law,  27, 
28. 

FEES.    See  Appeal,  14,  15. 

FILING.    See  Mechanics'  Liens,  6. 

FINDINGS. 

1.  Form  of. — Findings  are  not  required  to  be  in  a  particular  form, 
so  long  as  they  properly  dispose  of  the  material  matters  at  issue. 
(Stoner  v.  Security  Trust  Co.,  216.) 

2.  Date  or  Transaction — Erroneous  Finding — Absence  of  Pbejt7- 

DiCE. — In  such  action,  the  plea  of  the  statute  of  limitations  not 
having  been  made,  the  defendant  was  not  injured  by  a  finding, 
in  accordance  with  the  fourth  allegation  of  plaintiff's  complaint, 
that  a  given  sum  of  money  was  loaned  by  plaintiff  to  defendant 
on  or  about  a  specified  date,  from  which  date  the  judgment  carried 
interest,  whereas  the  testimony  of  plaintiff  was  that  the  loan  waa 
made  at  an  earlier  date.     (Conrad  v.  La  Plaote,  709.) 
See  Appeal,  1,  12,  20;  Attorney  at  Law,  2;  Automobile  Insur- 
ance,  6;   Claim  and  Delivery,  1;    Contracts,   23,  30;    Divorce, 
6;   ETvidence,  4;   Husband  and  Wife,  8;   Mortgages,  8;  Neg- 
ligence, 29;   Promissory   Notes,  3;    Red-light   Abatement  Act, 
2-5;  Street  Law,  3;  Workmen's  Compensation  Act,  8. 

FINES.    See  Poison  Act,  1,  8. 

FIBK.    See  Negligence,  8-6,  9. 

FIRE  INSURANCE. 

1.  Change  of  Location  of  Goods — Construction  of  Poucy.— The 
removal  of  goods  from  the  rear  to  the  front  of  a  single  two-story 
brick  building,  without  any  increase  in  the  risk  or  hazard,  does 
not  constitute  a  violation  of  a  provision  in  a  policy  of  fire  in- 
surance purporting  to  cover  said  goods  while  situate  in  the  rear 
of  said  building.     (Greer-Robbins  Co.  v.  Insurance  Co.,  63.) 

2.  Ambiguities  in  Policy — Construction  of. — Since  the  language 
and  terms  of  insurance  policies  are  framed  and  formulated  by  the 
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inBurer,  whenever  ambignities  occur  therein  they  are  to  be  resolved 
in  favor  of  the  insured.  (Id.) 
8.  Preliminaey  Pboof  of  Loss — Acceptance  ob  Objection  to  by 
Company — ^When  Loss  Payable — Prematube  Action. — ^Where  a 
fire  insurance  policy  provides  in  effect  that  the  company  shall  be 
deemed  to  have  absented  to  the  amount  of  loss  claimed  by  the  in- 
sured in  his  preliminary  proof  of  loss,  unless  within  twenty  days 
after  the  receipt  thereof  it  shall  notify  him  in  writing  of  its 
partial  or  total  disagreement  with  the  amount  of  loss  claimed  by 
him,  and  that  all  loss  shall  be  payable  thirty  days  after  the 
amount  thereof  has  been  ascertained,  the  company  is  entitled  to  a 
period  of  twenty  days  within  which  to  accept  or  object  to  the 
amount  of  loss  claimed  by  the  insured  in  his  preliminary  proof 
of  loss  and)  in  the  absence  of  any  objection  made,  the  loss  be- 
eomes  payable  thirty  days  after  the  expiration  of  such  twenty 
days,  and  an  action  broug1<t  before  the  expiration  of  that  period 
is  instituted  prematurely.  (Mitchell  v.  Fire  Assur.  Corp.,  750.) 
See  Appeal,  2. 

FLIGHT.    See  Criminal  Law,  1. 

F0B6EBY.    See  Banks  and  Banking,  1-8. 

FBAUD.  See  Attorney  at  Law,  2;  Equity,  1;  Husband  and  Wife,  6; 
Judgments,  15,  18;  Mechanics'  Liens,  2;  Mortgages,  6; 
Pleadings,  3;   Promissory  Notes,  2;   Trade  Names,  1,  2. 

FUNEBAL   EXPENSES.     See   Negligence,   33. 

GA^fBLING.    See  Landlord  and   Tenant,  1. 

GIFTS. 

1.  Giving  of  Check — Nonacceptance  by  Drawee. — A  check  given  to 
the  payee  as  a  gift,  and  presented  to  the  drawee  prior  to  the 
death  of  the  drawer,  and  not  accepted  or  paid  prior  to  such  death, 
but  payment  of  which  was  rejected  for  any  or  no  reason,  does 
not  constitute  a  valid  gift  inter  vivos  or  a  gift  causa  mortis, 
(Edwards  v.  Guaranty  Trust  etc..  Bank,  88.) 

2.  Redelivery  of  Property  to  Donor — Effect  of. — Where,  in  the 

delivery  of  property  from  one  person  to  another,  all  the  elements 
of  a  gift  inter  vivos  are  present,  the  act  of  the  donee  in  imme- 
diately giving  absolute  possession  of  the  property  to  the  donor 
does  not  militate  against  the  gift.     (Hynes  v.  White,  549.) 

3.  Essentials  of  Valid  Gift. — The  three  requisites  of  a  valid  gift 
are,  first,  an  intention  on  the  part  of  the  donor  to  make  it;  sec- 
ond, a  delivery  to  the  donee  of  the  thing  given;  and,  third,  ac- 
ceptance by  the  douce  of  the  thing  given.     (Id.) 
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GIFTS    (Contimied). 

4.  Beversion  to  Donor  upon  Death  or  Donee — ^Valid  Conditiok. — 
A  gift,  coupled  with  the  coDdition  that  upon  the  death  of  the 
donee  the  property  shall  revert  to  the  donor,  is  imlid.     (Id.) 

GUARANTY. 

1.  Action  on — Natxjeb  of. — A  guaranty  is  an  !ndepen<!ent  contract — 

that  is,  it  is  entirely  independent  of  any  contract  of  debt  the 
payment  of  which  is  thus  assured — and  an  action  on  a  guaranty 
of  payment  of  a  note  is  upon  an  independent  contract  of  the 
guarantor  with  which  the  principal  debtor  has  nothing  to  do. 
(Kelley  ▼.  Goldschmidt,  38.) 

2.  Several  Securities  for  Same  Obugation — Contract  of  Surety 
— Right  of  Creditor. — A  mortgage  or  a  trust  deed  given  to 
secure  the  performance  of  an  obligation  to  pay  money  and  a 
guaranty  given  for  the  same  purpose  are  each  intended  to  sub- 
serve the  same  purpose,  and  where  both  are  given  to  secure  one 
single  obligation  of  that  character,  the  one  operates  merely  as 
additional  security  to  the  other,  and  the  creditor  may  resort  either 
to  the  one  or  the  other  to  enforce  the  payment  of  the  money  to 
secure  the  payment  of  which  both  were  given;  but  in  the  case  of 
a  contract  of  surety  executed  to  secure  the  performance  of  the 
obligation  which  is  also  secured  by  a  mortgage  or  other  collateral 
security,  the  holder  of  the  mortgage  or  other  security  is  compelled 
to  apply  to  the  payment  of  the  debt  the  property  of  the  debtor 
which  has  been  mortgaged  to  secure  the  debt.     (Id.) 

8.  Security  for  Payment  of  Debt — When  Security  for  Guar- 
anty.— To  justify  a  court  in  holding  that  a  mortgage  or  deed 
of  trust  given  as  security  for  the  payment  of  a  debt  was  alto 
given  as  security  for  the  performance  of  a  contract  of  guaranty 
of  such  payment,  there  would  have  to  be  to  that  effect  a  clear 
and  unequivocal  intent  expressed  in  the  mortgage  or  trust  deed. 
(Id.) 

4.  Action  on— Attaohmsnt. — ^In  an  action  upon  a  contract  of  guar- 
anty, a  motion  to  dismiss  an  attachment  upon  the  ground  that 
the  performance  thereof  is  seeured  by  a  deed  of  trust  is  properly 
denied  where  it  is  found  that  such  deed  of  trust  was  given  as 
security  for  the  payment  of  the  principal  debt  only,  and  not  as 
security  for  the  performance  of  the  contract  of  guaranty  of  pay- 
ment of  that  debt.  (Id.) 
See  Corporations,  8. 

HABEAS    (X)BPUa 
1.  Error  in  Ezercisx  of  JuRiSDicnoN.'On  habetu  wrpvm  error  fa 
the  exercise  of  jurisdiction  cannot  be  considered.     (la  re  Phil- 
brook,  678.) 


Digitized  by  LjOOQIC 


Homesteads.  845 

HABEAS   CORPUS    (Continued). 

2.  OoMicrmNT  or  ADioNisTEATOft— Refusal  to  Render  Final  Ac- 
count— JuBiBDicTiON — ^Phesumption. — In  tbe  absence  of  a  Bbow- 
ing  on  hcibeas  corpw  of  any  facts  eoneeminfi;  the  contents  of  the 
answer  filed  by  the  administrator  of  an  estate  to  the  original  peti- 
tion in  a  proceeding  instituted  nnder  section  1639  of  the  Code  of 
Civil  Procedure  to  compel  him  to  render  a  final  aceount  of  his 
intestate's  administration  of  a  given  estate,  it  must  be  presmned 
that  the  court's  order  that  he  be  arrested  on  the  ground  that  he 
had  refused  to  obey  the  citation,  tbough  made  in  his  absence  and 
without  notice,  after  the  filing  of  such  answer,  was  in  the  lawful 
and  proper  exercise  of  the  judicial  function.  (Id.) 
See  Criminal  Law,  12. 

HOMESTBADa 

1.  Declaration  by  Wife— Motive — Compuance  With  Statute.— It 
is  immaterial  what  the  motive  of  the  wife  may  be  in  declaring 
a  homestead  for  the  joint  benefit  of  herself  and  her  husband  on 
property  standing  of  record  in  the  name  of  the  latter,  as  it  is 
not  legally  incumbent  upon  her  to  give  any  reason  for  her  action. 
All  she  needs  to  do  is  to  comply  with  the  statute.  (Michels  v. 
Burkhard,  162.) 

2.  Presence  of  Bad  Motive — Effect  of  Declaration — Joint  Beni- 

TiT — Legal  Implication. — Even  though  the  wife's  purpose  in 
declaring  a  homestead  on  property  standing  of  record  in  the 
name  of  the  husband  is  to  harass  and  annoy  the  latter  and  to 
cloud  the  title  to  the  property,  when  the  declaration  of  home- 
stead is  80  made  and  recorded  it  places  the  property  described 
therein  beyond  the  reach  of  the  creditors  of  the  husband,  or  sale 
upon  execution  for  his  debts,  etc.,  as  effectually  as  though  he  filed 
the  same  himself  and  to  that  extent,  the  declaration  is,  by  legal 
in: plication,  for  thrir  joint  benefit.  (Id.) 
8.  Declaration  on  Mortgaged  Propertt — Extension  of  Liability 
BY  Husband— Priority  of  Homestead — Statute  of  Limita- 
tions.— Where  the  wife  declares  and  files  a  homestead  on  real 
property  which  is  subject  to  a  mortgage  which  she  and  her  hus- 
band had  executed  as  security  for  their  promissory  note,  and 
thereafter  and  after  the  maturity  of  such  note,  but  before  the  run- 
ning of  the  statute  of  limitations,  the  husband,  without  the  knowl- 
edge or  consent  of  the  wife,  enters  into  a  stipulation  and  agree- 
ment in  writing  with  the  payee  of  the  note  and  mortgage  of  the 
property  extending  the  time  of  payment  on  said  note  and  mort- 
gage, such  extension  of  the  liability  does  not  preserve  the  lien  of 
the  mortgage  as  against  the  homestead  after  the  statute  of  limita- 
tions hR!>  run  against  the  liability  as  originally  created.  (Corey  v. 
Matot,  184.) 
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HOMESTEADS  (Continued). 

4.  Residence  upon  Premises — Omission  or  Statement  from  Dio- 
LARATiON. — Where  a  declaration  of  homestead  does  not  contain  s 
statement  that  the  person  making  it  is  residing  on  the  premises 
claimed  as  a  homestead,  the  homestead  is  void.  (Olds  ▼.  Thoring- 
ton,   355.) 

5.  Omission  feom  Declaration — Extraneous  Evidence  Inadmis- 
sible.— The  right  of  a  claimant  to  select  a  homestead  and  im- 
press upon  it  an  exemption  from  forced  sale  must  appear  upon 
the  face  of  the  declaration,  and  its  omission  cannot  be  supplied  tj 
extraneous  evidence.     (Id.) 

ITUSBAXD  AND  WIFE. 

1.  NfARiTAL  Differences — Employment  of  Attorney  by  Wif»— 
Agency. — Statements  by  the  husband  to  the  wife  that  "we  had  bet- 
ter settle  up  and  separate"  and  "you  go  ahead  and  get  your  coun- 
sel and  I  will  get  mine,"  made  because  of  existing  marital  dif- 
ferences, but  not  communicated  to  the  attorney  from  whom  the 
wife  thereupon  sought  advice  as  to  such  marital  differences  and 
who  subsequently  brought  an  action  against  the  husband  for  sep- 
arate n^aintenance,  cannot  be  construed  as  creating  an  agency  in 
the  wife  with  power  to  make  a  contract  in  the  name  of  the  hus- 
band and  binding  him  to  pay  for  such  services  rendered  to  her 
alone  and  against  him  as  principal.     (Sumner  v.  Mohn,  142.) 

2.  Suit  for  Separ.\te  Maintenance  —  Legal  Services  Rendered 
Wife — Necessaries— Liability  of  Husband. — Legal  services  ren- 
dered to  the  wife  in  connection  with  the  bringing  of  a  suit 
against  the  husband  for  separate  maintenance  does  not  constitute 
necessaries,  for  which  the  husband  is  liable  under  section  174  of 
the  Civil  Code.     (Id.) 

3.  Rights   op   Wife — How    Protected — Implied   Power   to    Pledgs 

Husband's  Credit. — Section  137  of  the  Civil  Code  guarantees  the 
wife  full  and  complete  relief  and  provides  the  means  necessary 
for  securing  her  rights  in  the  prosecution  of  a  suit  for  separate 
maintenance,  and,  in  the  absence  of  necessity  for  pledging  the 
husband's  credit,  no  implied  power  to  do  so  exists.     (Id.) 

4.  Power  op  Wife  to  Contract  for  Legal  Services — Right  of  At- 
torney TO  Recover  from  Husband. — A  wife  has  no  implied  power 
to  make  a  contract  for  legal  services  to  be  rendered  for  her  sole 
benefit  in  matters  adverse  to  the  husband;  and  the  attorney  ren- 
dering such  scr\ices  at  her  request  cannot  recover  therefor  in  an 
indepoudcnt  action  against  the  husband.     (Id.) 

5.  Confidential  Relationship — Breach  of— Fraud. — The  least  over- 
rcacliii  g  or  misrepresentation  by  a  husband  through  which  he 
gains  the  property  of  his  wife  is  a  violation  of  the  highly  con- 
fidential relationship  which  it  is  the  policy  of  the  law  to  uphold, 
and  iSf  therefore,  fraudulent.     (Patterson  v.  Blackburn,  362.) 
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HUSBANB  AND  WIFE  (Continued). 
flL  Ekowuedox    or    Wbongs    or    Husband— Reliance    upon    Pbom- 

1BI8   10   do   BIOHT — FOSEOOINQ    OV    LEGAL   RSMKOIBS — HaTIPICATION 

or  Feaud.— Neither  the  fact  that  the  wife,  after  knowledge  of  the 
fraud  praetieed  upon  her  bj  her  husband  by  reason  of  which  she 
was  induced  to  convey  certain  property  to  him,  accepted  his  im- 
portunitiea  to  forego  her  legal  remedies  and  quitclaimed  the  prop- 
erty to  hiuiy  relying  upon  his  renewed  promises  to  sover  his  meretri- 
eioua  relations  with  another,  which  promises  he  did  not  keep,  nor 
the  faet  that  in  a  subsequent  action  for  divorce  she  failed  to  de- 
scribe the  property  in  question,  constituted  a  ratification  of  the 
original  fraud  of  the  husband,  as  against  his  paramour  who  was 
a  party  to  soch  fraud  and  to  whom  he  had  conveyed  the  property. 

(la.) 

7.  AOTANGEiaNTS    BY    PABAMOUB    TO    HUSBAND— DUTT    OP    WiPE    TO 

BiPAT — ^Equity* — ^A  court  of  equity,  on  determining  that  an  un- 
faithful husband  had  defrauded  his  wife  of  her  property  and  trans- 
ferred it  to  his  partner  in  the  entire  wrong  is  not  required  to  com- 
pel the  wife  to  adjust  the  money  arrangements  between  those  who 
wronged  her  as  a  condition  of  the  return  of  her  own  property. 
(M.) 

8.  Title    to    PaoprETT— How    Acquibed — Conpuctino    Evidence— 

FiNDiNO— Appeal. — In  an  action  in  which  both  the  husband  and 
the  wife  daim  title  to  certain  real  property,  notwithstanding  a 
eonfliet  in  the  evidence,  a  finding  of  the  trial  court  that  the  wife 
acquired  by  assignment  from  her  sister,  as  a  gift,  the  letter's 
equity  in  a  contract  for  the  purchase  of  the  property,  is  conclu- 
sive on  the  appellate  court.     (Smith   v.   Smith,   650.) 

9.  Eaenings   op    Wipe — ^Nature   op — When    Separate    Property.— 

Although  the  earnings  of  the  wife  during  marriage  are,  as  a  rule, 
community  property,  the  husband  may  relinquish  to  the  wife  the 
right  to  such  earnings  without  any  consideration  other  than  their 
mutual  consent,  and  they  then  become  her  separate  property.     (Id.) 

10.  Agreement  as  to  Separate  Character  op  Wipe's  Earnings — 
How  Proved. — An  agreement  between  a  husband  and  wife  that 
the  earnings  of  the  latter  shall  be  her  separate  property  may  bo 
proved  by  evidence  as  to  the  acts  and  conduct  of  the  husband  with 
relation  to  the  earnings  of  the  wife  or  business  conducted  by  her 
as  community  property  indicating  that  he  did  not  regard  them  as 
community  property.     (Id.) 

IJ.  Reunquishment  op  Btjsiness  to  Wife — Separate  Property. — 
In  this  action  involving,  among  other  things,  the  right  of  a  wife 
to  a  millinery  business  conducted  by  her  and  to  the  earnings  de- 
rived therefrom,  the  evidence  as  to  the  manner  in  which  the  busi 
ness  had  been  conducted  showed  that  it  bad  been  relinquished  by 
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HUSBAND  AND  WIFE   (Continued). 

the  husband  to  the  wife  and  had  become  her  separate  propertj. 
(Id.) 

12.  Improvement  of  Wife's  Propeety — Expenditures  by  Husbakd. — 
The  expenditures  by  a  husband  of  either  his  separate  funds  or 
the  common  funds  of  himself  and  wife  in  improving  his  wife's 
separate  property  does  not  operate  to  change  the  title.  As  be- 
tween them,  in  the  absence  of  any  specific  agreement  to  the  con- 
trary, the  title  to  the  improvements  follows  the  land.     (Id.) 

13.  Action  Against  Wife — Failure  to  Serve  Hdsbani>— Harmless 
Error. — Where  a  wife  is  sued  for  legal  services  contracted  by  her 
while  an  unmarried  woman,  and  concerning  matters  connected  with 
her  property  estate,  and  her  husband,  a  practicing  attorney,  though 
joined  as  a  party  defendant  under  the  designation  John  Doe,  is 
not  served  with  a  copy  of  the  summons  and  he  does  not  appear 
therein,  but  he  aids  and  conducts  her  defense  and  represented 
her  in  very  stage  of  the  litigation  and  has  actual  notice  of 
everything  that  occurs,  and  no  objection  is  raised  to  the  defect 
of  parties  defendant  at  any  stage  of  the  proceedings,  nor  to  the 
entry  of  judgment  against  the  wife  alone,  the  failure  to  serve 
the  husband  is  harmless  error  and  under  section  4^  of  article 
VI  of  the  constitution  is  no  ground  for  reversal.  (George  ▼• 
etensland,  654.) 

14.  Judgment — Name  of  Defendant — ^Waiver  of  Objections. — Where 
a  married  woman  is  sued  by  her  name  before  marriage,  and 
she  answers  in  that  name,  but  at  the  trial  she  admits  her  proper 
name  and  adopts  the  latter  name  in  her  notice  of  appeal,  she 
cannot  complain  that  judgment  was  entered  against  her  in  the 
name  which  she  admits  is  her  proper  name,  the  two  persons  being 
completely  identified  in  the  record  as  herself.     (Id.) 

See  Agency,  7;  Alienation  of  Affections,  1;  Divorce,  13,  17; 
Evidence,  1;  Homesteads,  1;  Leases,  3;  Pleading,  3;  Quiet- 
ing Title,  6. 

INCOMPETENT  PEESONS.    See  Quieting  Title,  7. 

INFERENCES.    See  Appeal,  1;   Negligence,  5. 

INJUNCTION.    See  Trade  Names,  !• 

INSOLVENCY. 
1.  Insolvency  Aot  of  1880 — ^.Jurisdiction  of  Superior  Court. — A 
superior  court,  in  proceedings  in  insolvency  under  the  Insolvency 
Act  of  1880,  exercises  a  special  or  limited  jurisdiction;  and  every- 
thing required  by  that  act  to  give  said  court  the  jurisdiction  to 
hear  and  determine  the  same  or  to  act  in  the  proceedings  must 
be   made   aflirmativcly   to  appear  in   the   record.     If   any   jurisdic- 
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INSOLVENCY  (Continued). 

tional  fact  appears,  upon  the  face  of  the  record,  to  be  wanting, 
the  court  is  wholly  without  jurisdiction  to  act  or  to  make  any 
Talid  order  or  adjudication  in  the  proceeding.  (Daman  v.  Hunt, 
274.) 

2.  Action  to  Quiet  Title — Sufficiency  of  Complaint. — In  this  ac- 
tion to  quiet  title,  the  amended  complaint  in  intervention  by  the 
substituted  assignee  in  the  matter  of  an  insolvent  debtor,  under  the 
Insolvency  Act  of  1880,  stated  a  cause  of  action,  and  the  general 
demurrer  thereto  was  properly  overruled.     (Id.) 

8.  Appointment  and  Quauficatiox  of  Assignee — Admission  bt 
Failure  to  Dent. — The  amended  complaint  in  intervention  having 
alleged  the  appointment  and  qualification  of  the  assignee,  and 
that  allegation  not  having  been  denied,  it  was  in  legal  effect  ad- 
mitted.    (Id.) 

4.  Vacancy  in  Office — Conveyance  of  Peofeety  to  Successoe.— 
Where,  after  the  property  of  the  insolvent  debtor  was  conveyed  to 
the  assignee  "and  to  his  successor  and  successors  in  office,"  the 
office  of  assignee  became  vacant  and  such  vacancy  was  regularly 
supplied  by  the  appointment  of  another  to  discharge  the  duties  of 
the  office,  it  was  not  necessary  or  requisite  that  there  should  be  a 
specific  assignment  or  conveyance  of  the  property  of  the  insolvent's 
estate  to  such  successor  or  successors.     (Id.) 

5.  Dismissal  of  Pboceedinos — Absence  of  Consent— Void  Obdbe. — 
An  order  dismissing  insolvency  proceedings  which  shows  upon  its 
face  that  it  was  made  without  the  consent  of  all  parties  inter- 
ested in  or  affected  thereby  is  void.     (Id.) 

6.  Power  to  Set  Aside  Void  Obdeb. — An  order  dismissing  insolvency 
proceedings  without  the  consent  of  all  parties  interested  in  or 
affected  thereby  being  void,  a  court  making  such  an  order  may 
vacate  and  set  aside  the  same.     (Id.) 

7.  Conveyance  of  'Fbowbty  to  Assignee — Subsequent  Deed  by  In- 

solvent— ^Validity  of. — After  the  property  of  the  insolvent  debtor 
has  been  conveyed  to  the  assignee  and  to  his  successor  and 
successors  in  office,  a  deed  of  conveyance  of  the  property  by  the 
insolvent  debtor  to  a  stranger  to  the  insolvency  proceedings  is 
void,  notwithstanding  that  prior  to  such  attempted  conveyance  the 
court,  acting  in  excess  of  its  jurisdiction,  ordered  the  insolvency 
proceedings  dismissed.     (Id.) 

8.  Failure  of  Assignee  to  File  Bond — Validity  of  Conveyance 
BY. — Where  the  original  assignee,  in  proceedings  in  insolvency 
under  the  Insolvency  Act  of  1880,  dies  and  a  successor  is  reg- 
ularly appointed  by  the  court  but  he  fails  to  file  a  bond  as 
assignee,  as  required  by  the  act,  he  is  without  authority  to  exercise 
the  duties  of  his  office,  and  a  conveyance  by  him  of  the  property 
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of  the  insolvent  debtor  which  was  conveyed  to  the  original  assignee, 
is  void.  (Id.) 
9,  Delay  in  Prosecution  of  Proceedings — Abandonment  of  Prop- 
erty.— After  the  real  property  of  the  insolvent  debtor  is  con- 
veyed to  the  assignee,  the  fact  that  the  administration  of  the  es- 
tate of  the  insolvent  remains  in  abeyance  or  is  dormant  because 
the  proceedings  in  insolvency  are  not  promptly  prosecuted  to  a 
final  determination  does  not  of  itself  constitute  an  abandonment 
of  such  real  property  as  a  part  of  the  assets  of  the  insolvent  es- 
tate to  be  subjected  to  the  extinguishment  of  the  liabilities  of  the 
insolvent.     (Id.) 

10.  Abandonment — Question  of  Fact— Intention — Burden  of  Proof. 
In  such  a  case,  the  question  of  abandonment  is  one  of  fact  to 
be  determined  by  the  jury  or  the  court,  if  the  issues  of  fkct  are 
tried  by  the  court,  and  the  burden  is  upon  the  person  relying  upon 
an  abandonment  of  the  property  to  show  that  there  was  an  inten- 
tion in  the  assignee  to  abandon  the  property.     (Id.) 

31.  Action  by  Intervener  to  Quiet  Title — Statute  of  Limitations. 
In  an  action  to  quiet  title  by  the  grantee  of  an  insolvent  debtor, 
a  complaint  in  intervention  by  the  assignee  of  the  estate  of  such 
insolvent  debtor  to  quiet  title  to  the  property  in  question  aa 
against  the  parties  to  the  original  complaint  and  in  favor  of  the 
intervener,  in  effect,  is  for  the  recovery  of  real  property,  and  the 
time  within  which  such  complaint  in  intervention  should  be  com- 
menced is  governed  by  section  318  of  the  Code  of  Civil  Procedure. 
(Id.) 

12.  Appointment  of  Assignee  to  Reconvey  to  Insolvent — Vom 
Order. — An  order,  made  after  the  death  of  the  original  assignee, 
appointing  an  assignee  for  the  limited  purpose  of  making  a  con- 
veyance to  the  insolvent  of  the  property  conveyed  to  the  original 
assignee  is  unauthorized  by  the  Insolvency  Act  of  1880,  and, 
therefore,  void.  (Opinion  of  supreme  court  on  denial  of  hearing.) 
(Id.) 

INSTRUCTIONS.    See  Animals,  2,   3;    Criminal   Law,  4,   9,   14,    20; 
Malicious  Prosecution,  1;  Negligence,  13,  18;  Slander,  1,  3. 

INSURANCE.     See   Automobile   Insurance;    Fire   Insurance,  3. 

INTENT.     See  Automobile  Insurance,  5;  Contracts,  12;  Criminal  Law, 
15,  16;  Leases,  2;  Slander,  2. 

INTEREST.     See  Automobile  Insurance,  8;   Promissory  Notes,  10. 

IRRIGATION. 
1.  Wright  rRRiOATioN  Act — New  Construction  Work — Adoption  of 
Plans  and  Approval  by  Land  Owners. — The  whole  purpose  and 
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scope  of  the  Wright  Irrigation  Act,  so  far  as  it  relates  to  new 
construction  work,  rests  upon  the  adoption  of  plans  and  the  ap- 
proval of  the  land  owners  of  the  district,  and  it  does  not  rest  pri- 
marily with  the  directors,  who  are  not,  specifically  or  otherwise, 
empowered  to  carry  on  any  new  work  without  such  previous  author- 
ization.    (Buscbnann  y.  Turlock  Irr.  Dist.,  321.) 

2.  Mandamus  to  Compel  Consteuction  or  Service  Ditches — In- 
suFFiciE.vT  Complaint. — In  an  action  seeking  a  writ  of  mandate 
directing  an  irrigation  district  organized  under  the  Wright  Irriga- 
tion Act  and  the  directors  of  such  irrigation  district  to  build  a 
new  branch  or  service  ditch  from  its  main  canal  to  the  lands  of 
plaintiffs,  the  complaint  fails  to  state  a  cause  of  action  where 
there  is  nothing  therein  from  which  it  can  be  inferred  that  the 
land  owners  of  the  district  have  adopted  any  plans  calling  for 
the  construction  of  other  than  main  and  lateral  canals,  or  of  any 
canal  or  ditch  which  the  plaintiffs  seek  to  have  constructed  by 
order  of  the  court,  and  it  does  not  appear  therefrom  what  the 
proposed  work  would  cost,  nor  whether,  if  authorized  by  the  dis- 
trict, the  two  per  cent  assessment  provided  for  in  section  39  of 
the  act,  if  otherwise  applicable,  would  prove  adequate  to  defray 
the  expense  of  the  undertaking.     (Id.) 

8.  Ratable  Distribution  of  Water— Construction  or  Section  18 
or  Act. — Section  18  of  the  Wright  Irrigation  Act,  which  pro- 
vides "that  all  waters  distributed  for  irrigation  purposes  shall  be 
apportioned  ratably  to  each  land  owner  upon  the  basis  of  the 
ratio  which  the  last  assessment  of  such  owner  for  district  purposes 
within  said  district  bears  to  the  whole  sum  assessed  upon  the 
district,"  neither  authorizes  nor  commands  the  construction  of 
either  main,  branch,  or  lateral  canals  or  service  ditches  which  have 
not  been  otherwise  provided  for,  but  merely  directs  how  the  water 
available  for  irrigation  purposes  shall  be  apportioned  when  the 
land  owners  have  their  lands  prepared  for  irrigation.  (Id.) 
See  Easements,  1. 

IRRIGATION  DISTRICTS.     See  Bonds,  1,  8. 

ISSUES.    See  Claim  and  Delivery,  5. 

JUDGMENTS. 
1.  Action  Against  Executor — Form  of  Judgment. — In  an  action 
against  the  executors  on  a  rejected  claim  against  the  estate 
of  the  deceased,  a  personal  judgment  against  the  defendants, 
without  directing,  as  required  by  section  1504  of  the  Code  of 
Civil  Procedure,  that  the  payment  thereof  be  made  by  defendants 
in  the  due  course  of  administration,  is  erroneous;   but  such  error 
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may  be  corrected  by  a  modification  of  the  judgment.  (Dyer  ▼• 
Mintum,  1.) 

2.  Actions  to  Set  Aside  Deeds — ^Ess  Adjudicata. — ^A  judgment  in 
favor  of  the  defendants  in  an  action  to  set  aside  certain  deeds 
upon  the  grounds  of  undue  infiuence  and  fraud  is  res  adjudicata 
in  a  subsequent  action  between  the  same  parties  to  set  aside  said 
deeds  upon  the  grounds  of  undue  influence  and  mental  incom- 
petency, notwithstanding  in  such  former  action  plaintiff's  proof 
of  undue  influence  was  excluded  by  the  court  upon  the  ground 
that  the  complaint  failed  to  state  sufficient  facts,  and  plaintiff 
accepted  that  ruling  of  the  court,  failed  to  amend,  and  did  not 
appeal.  The  fact  that  the  judgment  may  have  been  based  upon 
a  defective  complaint  did  not  render  the  judgment  void,  nor  mini- 
mize its  effectiveness  concerning  all  issues  raised  by  the  plead- 
ings.    (Little  V.  Smith,  8.) 

3.  Motion  to   Vacate — Grounds. — A  motion  to  vacate  a  judgment 

on  the  ground  that  the  conclusions  of  law  are  not  consistent 
with,  nor  supported  by,  the  findings  is  permissible  under  sections 
663  and  663a  of  the  Code  of  Civil  Procedure.  (Dolan  t.  Superior 
Court,  235.) 

4.  Entry     Through     Inadvertence  —  Beleby.  —  Belief    from   judg- 

ments entered  through  inadvertence,  surprise,  or  excusable  neglect 
must  be  sought  by  a  motion  made  under  section  473  of  the  Coda 
of   Civil  Procedure.     (Id.) 

6.  Order  Vacatino  Judgment  —  Beview  on  Appeal  —  Power  of 
Trial  Court  to  Vacate. — Assuming  the  validity  of  an  order  set- 
ting aside  a  judgment  in  part,  it  is  subject  only  to  be  set  aside  on 
appeal  or  under  proper  proceedings  under  section  473  of  the  Code 
of  Civil  Procedure.  The  trial  court  has  not  the  power,  of  its  own 
motion  and  without  notice  to  the  parties  affected,  to  make  a  see- 
ond  order  vacating  such  first  order,  even  though  the  latter  order 
was  inadvertently  made.     (Id.) 

6.  Motion  to  Vacate — Power  op  Court — Entry  op  New  Judg- 
ment.— On  a  motion  tinder  sections  663  and  663a  of  the  Code  of 
Civil  Procedure,  the  only  order  within  the  power  of  the  eonrt  is 
one  setting  aside  the  judgment  and  directing  as  a  part  of  the 
same  order  the  entry  of  another  judgment.  It  is  from  such  an 
order  only  that  an  appeal  is  provided.  An  order  merely  setting 
aside  the  judgment  and  leaving  the  case  undetermined  is  void,  and 
not  merely  erroneous.     (Id.) 

7.  Void    Order    Setting    Aside — Power   op   Court   to   Vacate. — ^A 

trial  court  may,  of  its  own  motion  and  without  notice  to  the  par- 
ties affected,  make  an  order  vacating  a  previous  order,  made  on  a 
motion  under  sections  663  and  663a  of  the  Code  of  Civil  Procedure, 
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purporting  to  set  aside  a  judgment  in  part,  where  the  latter  order 
did  not  direct  what  judgment  should  be  entered.  (Id.) 
8,  Bss  Adjudicata. — ^A  former  judgment  between  the  same  par- 
ties is  conclusive  not  onlj  as  to  the  subject  matter  in  controversy 
in  the  action  upon  which  it  is  based,  but  also  in  all  other  actions 
involving  the  same  question.  (Kinderman  v.  Shipley,  270.) 
1>.  Motion  fob  Judgment— Affibmativx  Defensxs  Deemed  Tbux.^' 
Upon  a  motion  for  judgment  upon  the  pleadingS|  all  matters 
affirmatively  set  up  in  the  answer  of  the  defendants  must  be 
deemed  to  be  true.     (Hill  v.  Moore,  353.) 

10.  Sale  on  Execution — Satistaction  by  Pubchaseb — Obdeb  Vacat- 
ing—Appeal.— A  judgment  in  this  state  cannot  be  sold  under 
execution;  and  an  appeal  will  not  lie  from  an  order  of  the  supe- 
rior court  vacating  a  satisfaction  of  judgment  entered  by  the 
clerk,  based  upon  a  satisfaction  of  judgment  executed  by  the 
purchaser  of  the  judgment  at  an  execution  salo.  (Judnick  ▼• 
Judnick,  380.) 

11.  Subxtixs  on  Stat  Bond — Judgment  Against  bt  Consent — 
Bight  of  Obiginal  Judgment  Debtobs  to  Appeal. — ^Where  the 
judgment  entered  against  the  sureties  on  a  stay  bond  is  in  effect 
a  consent  judgment  and,  therefore,  unappealable  by  the  sureties, 
the  original  judgment  debtors  cannot  appeal  from  that  judgment 
upon  the  theory  that  they  are  privies  of  the  bondsmen.     (Id.) 

12.  FoBEioN   Judgments — Action  on — ^Evidencb. — In  an  action  upon 

a  foreign  judgment,  an  authenticated  copy  of  the  judgment  alone, 
without  the  judgment-roll,  is  properly  received  in  evidence,  (Up- 
linger  v.  Yonkin,  435.) 

13.  Pebsonal    Sebvice    or    Summons — Becital    in    Judgment — Pbb- 

sumption. — In  view  of  the  provision  of  the  constitution  of  the 
United  States  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other  state,  and  of  the 
presumption  contained  in  subdivision  16  of  section  1963  of  the 
Code  of  Civil  Procedure,  it  will  be  presumed  that  the  court  had 
jurisdiction  to  render  such  judgment,  where  it  is  authenticated  by 
a  certificate  reciting  that  said  court  is  a  court  of  record,  having  a 
seal,  and  the  judgment  itself  recites  ''that  due  personal  service  of 
process  of  summons  issued  in  said  cause  has  been  had  on  the 
defendant."     (Id.) 

14.  FoBEiGN  Judgments— Action  on  in  This  State — Constitutional 
Law — Jubisdiction. — While,  under  article  IV,  section  1,  of  the 
constitution  of  the  United  States,  which  requires  courts  of  one 
etate  to  give  full  faith  and  credit  to  the  judgments  of  a  sister 
state,  suit  may  be  maintained  in  this  state  on  a  final  judgment 
rendered  in  another  state,  that  clause  of  the  constitution  applies 
to   records   and   proceedings   of   courts   only    so    far   as    they    have 
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jurisdiction.  The  jarisdiction  of  the  eonrt  rendering  the  judg- 
ment is  always  open  to  inquiry  under  proper  averments  where  its 
conclusiveness  is  questioned  in  another  state.  (Gordon  y.  Hill- 
man,  571.) 

15.  Resistance    to    Action    on — Fraud— Want    of    Jueismction. — 

An  action  on  a  judgment  rendered  in  another  state  may  be  resisted 
on  the  ground  of  fraud  which  goes  to  the  jurisdiction  of  the 
court  to  render  the  questioned  judgment  either  with  respect  to  the 
subject  matter  or  of  the  person,  or  which  constitutes  a  fraud  npon 
the  law  of  tbe  forum,  or  which  operates  to  depriye  the  party 
against  whom  the  judgment  was  rendered  of  an  opportunity  to  de- 
fend the  suit  when  he  had  a  meritorious  defense  to  it.     (Id.) 

16.  Setting  Aside  of^— Reversal  of  Default  Judgment  Based  on. — 
If  the  original  judgment  rendered  in  a  sister  state  has  been 
set  aside  prior  to  the  making  of  a  motion  to  set  aside  a  default 
judgment  rendered  thereon  in  this  state,  such  default  judgment 
will  be  reversed  as  a  matter  of  right  and  restitution  will  be 
awarded  to   the   defendant.     (Id.) 

17.  Setting  Aside  of  Former  Judgment  —  Effiot  of  —  Right  of 
Judgment  Debtor. — The  effect  of  setting  aside  a  former  judgment 
is  the  same  as  where  suit  is  brought  on  a  judgment  which  is  there- 
after reversed  on  appeal  when  the  judgment  debtor  is  entitled  to 
have  the  second  judgment  set  aside  as  of  record  and  as  of  right. 
(Id.) 

18.  Pendency  of  Proceedings  to  Vacate — ^Motion  to  Yacais 
Default  Judgment  Based  on —Right  of  Defendant. — ^While  a 
motion  under  section  473  of  the  Code  of  Civil  Procedure  is 
addressed  to  the  discretion  of  the  court  and  its  action  will  not  be 
disturbed  on  appeal,  unless  it  shall  be  made  clearly  to  appear 
that  such  discretion  has  been  abused,  such  a  motion  to  set  aside 
a  default  judgment  entered  in  an  action  to  recover  upon  a  judg- 
ment rendered  in  a  sister  state  should  be  granted,  where  the 
motion  is  made  within  the  six  months  limited  by  that  section  and 
it  is  shown  that  proceedings  are  pending  in  the  sister  state  to  set 
aside  the  original  judgment  on  the  ground  of  fraud  and  the  issue 
of  fraud  is  tendered  by  the  answer  accompanying  the  notice  of 
motion.     (Id.) 

19.  Changed   Facts — Res    Adjudicata. — The    fact   that   the   court    in 

one  action  decides  that  the  sheriff  might  proceed  with  a  sale 
under  execution  of  the  contingent  interest  of  a  judgment 
debtor  in  certain  real  property  held  by  a  trustee  for  the  benefit 
of  certain  creditors  of  snch  judgment  debtor  does  not  render  that 
question  res  adjudi'aia  in  a  subsequent  action  instituted  after  such 
a  judfrment  rlohtor  hns  erased  to  have  any  interest  in  the  property. 
(Kibbe   v.  Graves,   575.) 
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20.  Action  on  Installment  Conteact— Fbatjd— Advsssb  Finding — 
Subsequent  Action — Defenses — Estoppel. — Where  the  court,  in 
an  action  to  recover  certain  unpaid  monthly  installments  due  under 
a  contract  for  the  purchase  of  a  motion  picture  orchestra,  finds 
advcrfelj  to  the  defendant  as  to  its  allegation  of  fraudulent  acts 
of  plaintiff  which  are  set  up  as  a  defense,  the  defendant  is 
theroby  estopped  to  allege  said  facts  as  a  defense  to  a  second 
action  bj  plaintiff  to  recover  subsequent  unpaid  monthly  install- 
ments.    (Glockner  v.  Palace  Amusement  CJo.,  597.) 

21.  Formeb  Judgment  as  Estoppel— Pleading — Proof. — In  such 
subsequent  action  it  is  not  necessary  that  plaintiff  plead  the  former 
judgment  as  an  estoppel ,  but  when  the  defendant  by  his  answer 
tenders  the  sflrne  issue  presented  in  the  former  action,  plaintiff  is 
entitled  to  offer  evidence  of  the  facts  constituting  such  estoppel. 
(Id.) 

22.  Order  Dismissing  Action— Right  op  Appeal. — An  order  dismiss- 
ing an  action  under  section  581a  of  the  Code  of  Civil  Procedure 
is,  when  entered  upon  the  minutes  of  the  court,  a  final  judgment 
from  which  an  appeal  may  be  taken.  (Boyer  y.  (Sty  of  Long 
Beach,  617.) 

23.  Relief  from  —  Remedies — Time. — The  time  within  which  re- 
lief may  be  sought  by  appeal  or  motion  under  section  473  of  the 
Code  of  Civil  Procedure  is  limited  by  statute,  and  the  time  within 
which  certiorari  or  a  suit  in  equity  may  be  instituted  is  determined 
by  the  equities  of  the  ease.     (Id.) 

24.  Motion  to  Vacate  —  Time. — There  is  no  statutory  authority 
for  a  motion  to  set  aside  a  judgment  after  the  period  fixed  by 
section  473  of  the  Code  of  Civil  Procedure  has  expired,  if  such 
judgment  is  not  void  on  its  face  because  of  want  of  jurisdiction 
of  the  subject  matter.     (Id.) 

25.  Order  Dismissing  Action — Record — Presumptions. — In  the  ab- 
sence of  the  record  of  the  proceedings  had  on  the  hearing  of 
the  motion  to  dismiss,  on  an  appeal  from  an  order  denying  a 
motion  to  set  aside  an  order  dismissing  an  action  on  the  ground 
that  the  summons  was  not  served  on  the  defendant  within  three 
years  and  it  had  not  appeared  in  the  action,  the  presumption  is 
that  the  motion  to  dismiss  was  made  by  an  attorney  of  record  and 
that  it  was  supported  by  affidavits  or  other  evidence.     (Id.) 

26.  Appearance  by  Defendant — Determination  by  Trial  Court 
— How  Reviewed. — A  determination  by  the  trial  court,  on  a  motion 
to  dismiss  an  action,  that  a  notice  of  substitution  of  attorneys  for 
defendant,  which  was  served  on  plaintiff,  did  not  constitute  an 
appearance  by  defendant — failure  of  service  of  summons  being 
admitted — may  be  reviewed  on  appeal  from  an  order  granting  the 
motion.     (Id.) 
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27.  Judgment   or   Dismissal — Stipulation   iqb— Bis    Asjudigata. — 

Where  the  parties  to  an  action,  through  their  reepeetive  coanael, 
stipulate  in  open  court  for  the  dismissal  of  the  action  and  the 
payment  of  their  respective  eosts,  and  judgment  of  dismissal  is 
thereupon  entered,  that  judgment  constitutes  a  bar  to  another  suit 
afterward  brought  upon  the  same  cauae  of  aetion.  (MeCSord  t. 
Martin,   717.) 

28.  Recitals  in — When  Conclusive. — The  recitals  in  a  judgment  of 
dismissal  showing  that  the  parties  to  the  action,  through  their 
respective  counsel,  stipulated  to  the  dismissal  of  the  action  and 
the  payment  of  their  respective  costs,  in  the  absence  of  evidence 
to  the  contrary,  are  conclusive  upon  the  parties.     (Id.) 

29.  Entry    upon     Stipulation — Judgment    on    Merits.— Where    the 

parties  appear  in  open  court  and  stipulate  for  a  dismissal  the 
situation  is  not  covered  by  section  581  of  the  Code  of  Civil  Pro- 
cedure, but  a  judgment  entered  thereon  is  a  judgment  on  the 
merits  as  contemplated  by  section  582  of  said  code.     (Id.) 

See  Appeal,  4;  Attachment,  2;  Claim  and  Delivery,  2,  7} 
Criminal  Law,  11;  Default,  3;  Divorce,  12,  14-16,  18-20; 
Execution  Sales,  2;  Husband  and  Wife,  14;  Leases,  1;  Main- 
tenance, 1;  Mechanics'  Liens,  3;  Mortgages,  1,  2;  Partner- 
ship, 1;  Promissory  Notes,  12;  Quieting  Title,  3,  5;  Becords, 
1;  Bed-light  Abatement  Act,  4;  Supplementary  Proceedings,  2. 

JUDICIAL  NOTICE.    See  Workmen's  Compenaation  Act,  4. 

JUBIES  AND  JUBOBS. 

Interest  or  Jurors  in   Suebtt   Company — Propbe  Kzamikation. — 
Upon  their  voir  dire  it  is  not  error  to  ask  the  jurors  as  a  body 
whether  or  not  they  are  the  owners  of  stock  in  a  given  surety 
company.     (Williamson  v.  Hardy,  377.) 
See  Criminal  Law,  10. 

JUBISDICTION.  See  Contracts,  1;  Criminal  Law,  11,  12;  Divorce, 
10;  Estate  of  Deceased  Persons,  3;  Habeas  Corpus,  1,  2; 
Insolvency,  1,  5-8,  12;  Judgments,  13-15;  Negotiable  Inatm- 
ments,  3;  New  Trial,  2;  Place  of  Trial,  1,  2;  Police  Courts,  1; 
Street  Law,  8,  9;  Supplementary  Proceedings,  1;  Trial,  2; 
Workmen's  Compensation  Act,  2. 

JUVENILE   COUBT   ACT.    See  Parent  and  Child,  h 

LANDLOBD  AND  TENANT. 

Use  op  Premises  for  Unlawful  Purpose — Damaoib— Knowlbdob  op 
Landlord — Estoppel. — A  lessor  is  estopped  to  claim  daiuagea 
from  the  lessee  due  to  the  fact  that  the  latter  has  conducted  a 
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gambling  honse  in  a  reeidenee  leased  by  tbe  fonner  to  the  latter, 
thereby  injoring  the  reputation  of  the  house,  where  the  lease  of 
said  premises  was  with  the  intention  of  both  parties  that  the 
same  should  be  so  used.     (Pratt  ▼•  Padgett,  663.) 

LABCENY.    See  Leases,  2. 

LAW  OF  CASE.    See  Appeal,  17. 

LEASES. 

1.  JuDOMBNTs — ^Breach    or    Lbass— Action    foe    Damaox&— Cttoss- 

ACTION  FOR  Breach — Previous  Adjudication— Estoppel, — In  an 
action  for  damages  for  breaeh  of  a  covenant  to  pay  rent,  the  de- 
fendant  is  estopped  to  set  up  as  a  defense  and  cross-action  for 
damages  that  after  the  execution  of  the  lease  the  plaintiff  dosed 
up  one  of  the  main  entrances  to  the  premises  from  the  public 
street,  thus  greatly  reducing  the  value  of  the  use  of  the  premises, 
and  destroying  the  profits  of  defendant's  leasehold,  where  the 
identical  issue  of  fact  was  presented  in  a  previous  action  between 
the  parties  in  a  justice's  court  to  recover  one  month's  rent  and  on 
a  trial  de  novo  in  the  superior  court  that  issue  was  determined 
adversely  to   the  defendant.     (Kinderman  v.   Shipley,   270.) 

2.  Apaetment-house    Keeper — Withholding    Possession    op    Ten- 

ant's Property— Disputed  Claim— Larceny. — Where  the  person 
renting  a  furnished  apartment  undertakes  and  agrees  to  leave  the 
apartment  "clean"  upon  vacating  it,  or  to  pay  for  cleaning  the 
same,  and  agrees  that  the  owner  should  have  a  lien  upon  his  per- 
sonal property  for  all  unpaid  charges  under  the  agreement  be- 
tween them,  and,  upon  the  vacating  of  the  apartment,  a  dispute 
arises  as  to  whether  the  apartment  is  clean,  the  owner  cannot  be 
held  for  larceny  for  withholding  possession  of  property  of  the 
tenant  until  the  dispute  between  them  can  be  legally  determined, 
felonious  intent  is  an  essence  of  the  crime  of  larceny.  (In  re 
Bayles,  517.) 

8.  Contracts — ^Lease  op  Newspaper  Boute — Signature  by  Wipe  or 
Lessor  Without  Authority  —  Liabiuty  op  Lessee  por  News- 
papers Received. — A  written  agreement  leasing  a  newspaper  route, 
signed  by  the  lessee,  the  name  of  the  lessor  being  signed  by  his 
wife  without  written  authority  from  him,  is  binding  upon  the 
lessee  where  he  received  from  the  lessor  a  large  number  of  the 
newspapers  for  which,  in  such  instrument  signed  by  him,  he  prom- 
ised to  pay.     (Straus  v.  Eaton,  538.) 

4.  Oral  Assignment — Validity  op. — The  lessor  of  a  newspaper 
route  may  make  an  oral  assignment  of  the  amount  due  thereunder 
from  the  lossee  to  him;  and  he  may  orally  authorize  another  to 
make  such   an   assignment.     (Id.) 
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5.  Action    to    Becoveb    Balance    Dtte— Numbeb    ov    Pafxbs    Di- 

UVEBED — Demurrer  fob  Uncertainty. — In  an  action  against  tho 
lessee  of  a  newspaper  route  to  recover  a  balance  alleged  to  be  duo 
for  newspapers  delivered  under  a  written  lease  wherein  it  is  pro- 
vided that  the  lessee  shall  pay  a  given  price  per  hundred  copies, 
if  the  complaint  fails  to  state  the  number  of  copies  delivered,  a 
demurrer  on  the  ground  of  uncertainty  should  be  sustained.     (Id.) 

6.  Immoral  Consideration — ^Locus  Penitentiab  Accorded  Lessor — 
Relief. — While  the  law  will  afford  a  woman,  the  owner  of  land 
in  fee  and  in  possession,  no  redress  for  the  use  of  such  land 
by  a  man  under  a  lease,  the  consideration  for  which  was  in 
part  that  they  (though  not  husband  and  wife)  should  live  to- 
gether thereon  and  should  cohabit  as  man  and  wife,  it  will,  as  to 
the  unexpired  portion  of  the  term  of  such  lease,  upon  a  showing 
by  her  of  repentance,  abandonment,  and  discontinuance  of  tho 
shameful  relation,  grant  her  redress  by  quieting  her  title  to  tho 
land  as  against  such  lease.     (Gloi  v.  McBride,  688.) 

See  Appeal,  12;  Landlord  and  Tenant. 

LETTERS.    See  Alienation  of  Affections,  1. 

LIBEL. 

1.  Truth  as  Defense— Innxtendo.— Where  the  defendant  in  a  libel 
case  sets  up  the  truth  as  a  defense,  he  must  justify  the  words 
in  the  sense  in  which  the  innuendo  explains  them,  assuming,  of 
course,  that  the  words  are  capable  of  the  meaning  imputed  to 
them  by  the  innuendo,     (Pyper  v.  Jennings,  623.) 

2.  Plea    of    Justification — Scope. — The    general    rule    is    that    tho 

plea  of  justification  in  a  libel  case  must  be  as  broad  as  the  charge, 
and,  in  point  of  law,  must  be  identical  with  it.     (Id.) 

8.  Reputation — How  Proved. — Reputation,  or,  as  it  is  sometimes 
called,  character,  is  a  ftict  to  be  proved  by  the  testimony  of  wit- 
nesses who  know  it,  not  by  the  proof  of  specific  instances  of  mis- 
conduct which  may  or  may  not  have  affected  it  injuriously.     (Id.) 

4.  Statements  Concerning  Re-etxction  of  MatoRt-Oonfidencb 
OF  Electors — Unjustified  Innuendo. — A  publication  concerning 
the  mayor  of  a  city,  "They  were  surprised  you  ever  put  him  in 
office,  dumbfounded  at  liis  re-election,  and  amazed  beyond  mea«nre 
that  you  continue  to  put  up  with  him,"  the  word  "they"  referring 
to  certain  northern  neighbors  and  the  word  "him"  to  the  mayor, 
does  not  justify  an  innuendo  to  the  effect  that  he  was  not  worthy 
of  the  confidence  of  the  electors.     (Id.) 

6.  Charge  of  Bad  Reputation  in  Given  Locality — How  Justi- 
fied.— A  publication  concerning  the  mayor  of  the  city  of  San 
Diego  that  he  might  go  to  Tia  Juana  (Mexico)  and  get  one  hun* 
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LIBEL    (Continued). 

dred  men  to  stand  by  him,  tbe  intention  of  tlie  article  being  to 
convey  the  implication  that  his  reputation  among  the  habitues  of 
the  latter  place  is  such  that  they  believe  he  is  not  a  citizen  of 
good  morals  or  integrity,  or  of  good  character,  and  is  not  acting 
in  good  faith  in  his  declared  purpose  to  suppress  crime,  and  that 
because  tlicy  so  believed,  they  will  be  willing  to  stand  behind  him 
and  be  guided  by  him,  can  be  justified  only  by  proof  that  such  is 
his  reputation  there  and  not  by  proof  of  specific  acts  of  mis- 
conduct.    (Id.) 

6.  Absence  op  Charge  op  Specipio  Act  op  Dishonesty — ^Vagu* 
Reference  to  Opinion  op  Others — Proop  in  Justification. — 
Where  the  libelous  article,  without  imputing  any  specific  act  of 
dishonesty,  seeks  to  blacken  the  good  name  of  the  object  of  the 
defamatory  words  by  vague  reference  to  some  ill-defined  opprobrious 
opinion  others  have  of  him,  without  conveying  to  the  readers  any 
sharply  edged  delineation  of  that  opinion,  the  defendant  can  only 
justify  by  direct  proof  of  bad,  or,  at  least,  impaired,  reputation  in 
the  community  or  among  the  class  of  persons  referred  to  in  the 
defamatory  article.     (Id.) 

7.  Statement    That    Person    Worthy    op    Confidence — Unjusti- 

piED  Innuendo  That  Others  not  Worthy. — A  published  state- 
ment that  *'he  [the  chief  of  police]  surely  deserves  credit  for  hav- 
ing control  of  that  ungovernable  temper  (which  is  more  than  we 
can  say  of  some  folks),  and  must  be  worthy  the  confidence  in  him 
which  I  find  expressed  on  all  sides,"  does  not  justify  an  innuendo 
that  the  mayor  of  the  city  is  not  worthy  of  that  confidence.     (Id.) 

8.  Innuendo  Explaining  Publication — Bight  to  Justify  in  That 
Sense. — The  defendant  in  a  libel  action  may  justify  the 
substance  of  the  publication  in  the  sense  in  which  the  innuendo 
explains  it,  if  it  explains  it  fairly,  but  the  import  of  the  words 
used  in  the  publication  cannot  be  enlarged,  extended,  or  changed 
by  the  innuendo,  and  if  it  is,  the  innuendo,  to  the  extent  that  it 
is  not  borne  out  by  the  defamatory  words,  will  be  rejected  as 
surplusage.     (Id.) 

9.  Charge    op    Gambuno  —  Proof    op    Misuse    op    Trust    Funds 

Irrelevant. — Where  the  defamatory  words  charge  one  with  the 
gambling  habit,  the  truth  of  the  charge  cannot  be  proved  by  evi- 
dence that  the  libeled  person  has  misused  funds.  (Id.) 
10.  Words  Actionable  Per  Se — Damage — Pleading. — Words  written 
or  printed  may  be  libelous  and  actionable,  per  se,  that  is  action- 
able without  any  allegations  of  special  damage,  if  they  tend 
to  expose  the  plaintiff  to  public  hatred,  contempt,  ridicule,  aver- 
sion, or  disgrace,  and  to  induce  an  evil  opinion  of  him  in  the 
minds  of  right-thinking  persons  and  deprive  him  of  their  friendly 
intercourse  or  society,  even  though  the  same  words,  if  spoken, 
would  not  have  been  actionable.     (Jimeno  v.  Home  Builders,  G60.) 
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LIBEL   (Continaed). 

11.  When    Publication    Libelous    Pib    Be.— If^    on    its    face,    tbe 

publication  ie  of  a  charaeter  that  usually,  ordinarily,  and  naturally 
detracts  from  the  reputation  and  standing  of  the  plaintiff,  and 
tends  proximately  and  naturally  to  deprive  him  of  the  confidence 
and  esteem  of  others,  thus  eausing  him  to  be  shunned  or  avoided, 
it  is  libelous  per  ae,  and  special  damages  Deed  not  be  alleged  or 
proved.  From  such  a  publication  the  law  presumes  general  dam- 
ages  as   a  natural  and   probable   consequence.     (Id.) 

12.  Imputation  or  Dishonest  Practices. — A  printed  and  published 
article  which  imputes  to  plaintiff  grave  and  reprehensible  rais- 
conduct—- dishonest  practices  which,  if  established,  would  jnstly 
bring  him  into  general  contempt  and  disgrace — ^is  Ubelons  and 
actionable  per  $6.     (Id.) 

13.  Oonstbuction   or   Pubugation — Consideration   as   Whole. — ^The 

construction  which  it  behooves  a  court  of  justice  to  put  on  a 
publication  which  is  alleged  to  be  libelous  is  to  be  derived  as 
well  from  the  expressions  used  as  from  the  whole  scope  and  ap- 
parent object  of  the  writer.     (Id.) 

14.  Violation  or  Confidence — Teeachebt  to  Assocutes — Effect  of 

Wbitino. — ^A  writing  that  charges  another  with  violating  a  confi- 
dence that  has  been  reposed  in  him  or  with  treachery  to  his  asso- 
ciates Is  actionable  per  te.  (Id.) 
16.  Action  fob  Damaobs— Lbtteb  Concebnino  Plaintiff— Pindino— 
Evidence. — In  this  action  for  damages  for  an  alleged  libel  on 
plaintiff,  committed  by  means  of  a  letter  written  in  the  Danish 
language  and  delivered  to  and  read  by  the  addressees,  close 
friends  of  plaintiff,  the  finding  of  the  trial  court  that  the  letter 
was  written  of  and  concerning  plaintiff  was  fully  sustained  by 
the  evidence.     (Peterson  v.  Basmussen,  694.) 

16.  Identity  of  Pabtt — ^Use  of  Name  Unnecessabt. — ^To  consti- 
tute libel  a  party  need  not  be  named  in  the  writing  if  pointed  to 
by  description   or   circumstances   tending   to   identify   him.     (Id.) 

17.  Imputation    of   Want    of   Chastity  —  Damage— Peesumption. — 

Words  imputing  to  a  woman  a  want  of  chastity  are  actionable 
per  ge,  and  damage  to  her  reputation  are  presumed  to  result  from 
the  publication  thereof.     (Id.) 

18.  Pbivileoed  Communication — What  Constitutes. — ^A  privileged 
communication  is  one  made  without  malice,  to  a  person  interested 
therein,  by  one  who  is  also  interested,  or  by  one  who  stands  in 
such  a  relation  to  the  person  interested  as  to  afford  a  reason- 
able ground  for  supposing  the  motive  for  the  communication 
innocent,  or  who  is  requested  by  the  person  interested  to  give  the 
information.     (Id.) 

19.  Burden   of   Pbovino   Privilege.— In   an  action   for   damages   for 

an  alleged  libel,  the  burden  of  proving  the  privilege  as  set  up  ia 
the  answer  is  upon  the  defendant.     (Id.) 
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LICENSE  TAXES. 

Business  or  Lawteb — ^Bigrt  to  Licsnss. — For  the  purpose  of  rais- 
ing revenue,  a  municipal  corporation  has  the  power  to   impose  a 
license  for  carrying  on  the  business  of  a  hiwyer  at  a  fixed  place 
of  business  within  the  city.     (In  re  Johnson,  465.) 
See  Ordinances,  2,  3. 

LIENS. 

PWOKITT    OF — ACCEPTANCX    Of    TbUST    DeED    SUBJECT    TO    MOBTGAOI    IN 

Payment  fob  Material — Reliance  Upon  by  Mobtoagbb — Right 
TO  Claim  Mechanic's  Lien — ^Estoppel. — ^Where  a  materialman 
agrees  to  accept  a  trust  deed,  subject  to  a  mortgage  for  a 
specified  amount,  in  payment  for  material  furnished  for  use 
in  the  building  of  a  house,  and  so  advises  the  mortgagee,  and 
such  mortgagee  advances  the  specified  amount  of  money  for  the 
purpose  of  building  such  house,  and  such  trust  deed,  subject  to 
such  prior  mortgage,  is  executed  and  delivered  to  him,  he  will  be 
estopped  to  set  up  as  against  the  mortgagee  that  he  did  not  accept 
the  trust  deed  in  payment  for  his  material  and  in  lien  of  any  lien 
which  the  law  allowed  therefor,  notwithstanding  the  mortgagor  sub- 
sequently became  involved  in  financial  difficulties  and  did  not  com- 
plete the  house.  (Guy  v.  Leech,  704.) 
See  Agency,  5;  Claim  and  Delivery,  5;  Leases,  2;  Mechanics' 
Liens. 

MAINTENANCE. 

1.  Sepabate  Maintenance — Allowance  of  Counsel  Fees — Appeal 
— Presumption. — Where  in  an  action  for  separate  maintenance  the 
husband  permits  the  wife  to  recover  judgment  by  default,  he  can- 
not, on  appeal,  attack  that  portion  of  the  judgment  allowing  her 
a  given  sum  as  attorney's  fees  in  said  action  on  the  theory  that 
the  services  of  counsel  were  completed  before  such  allowance  was 
made  and,  therefore,  no  award  was  necessary  for  the  prosecution 
of  the  action.  It  will  bo  presumed,  in  support  of  such  judgment, 
that  plaintiff  proceeded  in  the  usual  and  customary  way  by  moving 
the  court  for  an  allowance  of  counsel  fees  necessary  for  the  prose- 
cution of  the  action  and  that  such  motion  was  granted  by  tbe 
court,  as  evidenced  by  its  final  judgment.  (Sherman  v.  Sherman, 
208.) 

2.  Pleading  —  Assignment    of    Community    Property    to    Wife  — 

Erroneous  Judc.ment. — In  an  action  for  separate  maintenance, 
where  the  allegations  of  the  complaint  relating  to  the  community 
property  are  inserted  for  the  jnirpose  of  procuring  an  injunction  to 
restrain  the  defendant  from  dis])osing  of  such  property  and  the 
judgment  is  by  default,  the  court  is  not  authorized  to  award  the 
plaintiff   the   sum    which   she  alleges   is   nccesbury    for   her   support 
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MAINTENANCE    (Continued). 

and  maintenance,  and  ^hich  she  prajs  that  the  court  award  her 
for  that  purpose,  and  in  addition  thereto  assign  her  all  the  com- 
munity  property.     (Id.) 

See  Husband  and  Wife,  2,  3. 

MALICE.     See  Criminal  Law,  15;  Slander,  1-3. 

MALICIOUS  PROSECUTION. 

Advice  of  Counsel — Erroneous  Instruction. — In  an  action  for  mali- 
cious prosecution  an  instruction  that  the  jury  should  disregard  the 
special  defense  of  advice  of  counsel  if  they  believe  from  the 
evidence  that  defendant  did  not  state  "to  his  attorney  or  to  the 
district  or  deputy  district  attorney,  or  any  or  either  of  them, 
all  the  facts  within  his  knowledge/'  etc.,  is  erroneous  in  that  it 
requires  the  jury  to  find  that  defendant  made  a  full  and  fair  dis- 
closure of  all  the  facts  within  his  knowledge  respecting  the 
transaction  complained  of  to  each  one  of  the  three  attorneys 
consulted  by  him,  whereas  proof  of  a  full  and  fair  disclosure  of 
such  facts  to  any  one  of  the  three  would  have  been  sufficient  to 
sustain  such  defense  if  defendant  acted  upon  the  advice  of  the 
attorney  to  whom  such  disclosure  was  made.  (Wright  ▼.  Bald- 
win,  147.) 

MANDAMUS.    See    Police   Officers,   1-4. 

MAYHEM.     See  Criminal   Law,   16-19. 

MECHANICS'   LIENS. 

1.  Pleading — Consolidation  of  Actions  for  Trial. — Where  several 
actions  for  the  foreclosure  of  mechanics'  liens  and  for  deficiency 
judgments  against  the  contractor  and  the  sureties  upon  his  bond 
are  consolidated  for  trial,  the  allogations  of  the  various  complaints 
may  be  taken  together  and  treated  as  one  pleading,  the  allega- 
tions in  one  complaint  remedying  the  defects  or  omissions  in  an- 
other.    (Tyler  v.  J.  I.  Mitrovich  Bldg.  Co.,  59.) 

2.  Execution    and   Filing   op   Bond — Fraud — Presumption — ^Plead- 

ing.— Where  it  is  alleged  in  one  of  the  complaints  in  such 
actions  that  a  bond  was  duly  made  and  executed  for  the  purpose 
of  complying  with  the  laws  of  the  state  of  California,  it  is  to  be 
presumed  that  the  defendants  therein  did  not  commit  a  fraud  by 
filing  a  "straw"  bond.  The  presumption  is  always  against  fraud. 
It  can  be  put  in  issue  only  by  direct  and  positive  allegations  and 
must  be  proved.     (Id.) 

3.  Right  of  Lien  Claimant  to  Foreclosure — Liabiutt  of  Ownol 
When  no  bond  has  been  filed  with  good  and  sufficient  sureties  in 
compliance    with    section    1183    of    the    Code   of    Civil   Procedural 
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MECHANICS'  LIENS    (Continued). 

the  lien  claimant  is  entitled  to  a  judgment  to  foreclose  his  lien 
upon  the  land  of  the  owner,  irrespective  of  the  amount  due 
from  the  owner  to  the  contractor;  but  where  such  a  bond  is  filed 
and  it  is  equitable  to  do  so,  the  court  must  restrict  recovery  from 
the  owner  to  the  aggregate  amount  due  from  the  owner  to  the 
contractor.     (Id.) 

4.  Right  to  Foreclosure  Upon  Property  o»  Owner — Pleading. — 
In  order  to  entitle  the  lien  claimant  to  a  foreclosure  upon  the 
property  of  the  owner  irrespective  of  the  amount  due  from  the 
owner  to  the  contractor,  it  is  essential  to  allege  that  the  terms  of 
section  1183  of  the  Code  of  Civil  Procedure  with  reference  to 
the  execution  and  filing  of  a  bond  have  not  been  met.     (Id.) 

6.  Validity  of  Bond — Inconsistent  Positions  of  Lien  Claim- 
ant.— In  an  action  by  a  lien  claimant  to  foreclose  a  mechanic's 
lien  and  for  a  deficiency  judgment  against  the  contractor  and  the 
sureties  upon  his  bond,  the  plaintifif  cannot  denounce  the  bond  as 
void  and  claim  the  right  of  foreclosure  upon  the  property  of  the 
owner,  and  at  the  same  time  demand  enforcement  of  the  provi- 
sions of  the  bond  that  are  favorable  to  him.     (Id.) 

6.  Filing    of    Bond    fob    Beoobd — Compliance    With    Code    Seo 

tion. — Section  1183  of  the  Code  of  Civil  Procedure  does  not  re- 
quire that  either  the  owner  or  the  contractor  shall  personally  file 
the  bond  for  record.  Filing  for  record  by  the  architect  for  the 
owner  is  suflScient.     (Id.) 

7.  Work  on  Building — Time  of  Cessation — Painting  of  Window- 
sills  Properly  Overlooked. — The  painting  of  window-sills  under 
the  direction  of  the  architect  to  protect  them  from  cracking  in  the 
sun,  if  trivial  in  amount  and  not  done  on  the  contract,  nor  by 
the  contractor,  is  properly  overlooked  by  the  court  in  determining 
when  work  on  the  building  ceased.     (Hubbard  v.  Jurian,  543.) 

8.  Equitable  Garnishment  by  Giving  of  Stop  Notice — Money 
Affected. — The  equitable  garnishment  which  is  occasioned  by  the 
giving  of  a  stop  notice  under  section  1184  of  the  Code  of  Civil 
Procedure  attaches  only  to  such  sum  as  might  be  payable  to  the 
contractor  after  the  extinguishment  of  liens.     (Id.) 

MEDICAL  PRACTICE  ACT. 

1.  Sufficiency  of  Title. — The  title  of  the  State  Medical  Practice 
Act,  approved  June  2,  1913  (Stats.  1913,  p.  772),  is  sufficiently 
comprehensive  to  include  the  matters  contained  in  section  17 
thereof.     (People  v.  Wah  Hing,  327.) 

2.  Violation  of  Section  17 — Sufficiency  of  Information. — An 
information  which  alleges  that  the  defendant  at  a  given  time  and 
place  "did  then  and  there  willfully  and  unlawfully  practice,  at- 
tempt to  practice  and  advertise  and  hold  himself  out  as  practicing 
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MEDICAL  PRACTICE  ACT  (Continued). 

a  system  or  mode  of  treating  the  sick  and  afflicted  in  tbe  State  of 
California,  without  having  at  the  time  of  so  doing  a  valid  un- 
revoked certificate  from  the  State  Board  of  Medical  Examiners  of 
the  State  of  California/'  suffleiently  charges  a  violation  of  section 
17  of  the  State  Medical  Practice  Act.     (Id.) 

8.  Conviction  of  Violation  of  Aot— Sufficmnot  of  EvmiMCX. — 
In  this  prosecution  for  a  violation  of  section  17  of  the  State 
Medical  Practice  Act,  in  which  the  defendant  waa  tried  and  con- 
victed, the  evidence  waa  sufficient  to  justify  the  verdict.     (Id.) 

4.  Possession  of  Cebtificatx  —  Bubden  of  Proof.  —  In  a  prose- 
cution for  a  violation  of  section  17  of  the  State  Medical  Practice 
Act,  the  burden  is  on  the  defendant  to  prove  that  at  the  time 
charged  in  the  information  he  had  a  valid,  unrevoked  certificate 
from  the  state  board  of  medical  examiners;  and  where  such  proof 
is  not  offered,  it  must  be  taken  as  true  that  he  had  not  proeured 
a  certificate  to  practice  medicine.     (Id.) 

MINORS.    See  Parent  and  Child,  1. 

MISCONDUCT.    See   Negligence,   11. 

MISREPRESENTATIONS.    See  Husband  and  Wife,  5;  Vendor  and 
Vendee,  7. 

MISTAKE.    See  Judgments,  4,  5;  New  Trial,  1;  Promiisory  Notei, 
9,  10;  Quieting  Title,  4. 

MORTGAGES. 

1,  Partial  Destruction  of  Peopertt-— Judgment  Aoaihst  Tobt- 
FEASOR — ^Liability  for  Mortgage  Indebtedness. — ^Where  mort- 
gaged real  property  is  partially  destroyed  by  the  tortious  act  of 
a  third  party,  the  mortgagee,  in  an  action  to  foreclose  the  mort- 
gage, is  entitled  to  have  the  tort-feasor,  against  whom  a  judg- 
ment has  been  secured  by  the  owner,  joined  with  the  owner  as  a 
party  defendant  and  to  have  included  in  the  decree  a  provision 
that  in  the  event  the  proceeds  from  the  sale  of  the  real  property 
is  insufficient  to  satisfy  the  mortgage  indebtedness,  the  tort-feasor 
shall  pay  such  deficiency  out  of  the  judgment  obtained  against  it 
by  the  owner.     (Los  Angeles  T.  &  S.  Bk.  v.  Bortenstein,  421.) 

2.  Award  of  Damages  to  Owner — Substitution  for  Mortoageo 
Premises — ^Equity. — In  such  a  case,  the  judgment  against  the 
tort-feasor  is  for  the  injury  to  the  mortgaged  premises  and,  in 
equity,  the  money  recovered  because  of  such  injury  must  be  treated 
aa  the  mortgaged  premises,  and  not  merely  as  the  interest  of  the 
owner  therein,  notwithstanding  the  action  against  such  tort-feaaor 
is  by  the  owner  alone  and  the  money  is  awarded  to  him.     (Id.) 
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3.  Action  to  Foreclose — Deuveby  or  Note  and  Mobtgaqs  by 
Assignee  to  Payee — Conflicting  Evidxnoe — ^Finding — Appeal. — 
Is  an  action  to  foreclose  a  mortgage,  a  finding  of  the  trial 
court  that  after  the  payee  of  the  note  had  executed  an  assign- 
ment of  the  note  and  mortgage  on  a  separate  paper,  the  assignee 
under  such  assignment  voluntarily  redelivered  the  note  and  mort- 
gage to  the  payee,  if  based  upon  conflicting  evidence,  is  conclu- 
sive on  the  appellate  court.  (Security  Mortgage  Co.  v.  Delfs, 
599.) 

4.  Bedslxyibt   op   Note   and   Mortgage   by   Assignee  to  Payee — 

Subsequent  Assignment  to  Another  fob  Value— Want  op  No- 
tice— Estoppel. — ^Where,  after  a  note  and  mortgage  are  assigned 
on  a  separate  paper  by  the  payee  to  a  bank  as  security  for  the 
payment  of  an  independent  debt,  the  bank  voluntarily  delivers  the 
note  and  mortgage  to  the  payee  thereof  without  any  notation 
thereon  showing  its  claim,  and  without  recording  the  assignment 
to  it  or  giving  notice  to  the  mortgagors  of  such  assignment,  and 
thereafter  the  payee  assigns  the  note  and  mortgage  to  another, 
who  takes  the  same  prior  to  the  recordation  of  the  assignment  to 
the  bank,  in  good  faith,  for  value,  and  without  any  notice  of  any 
prior  claim,  the  bank  is  estopped  from  claiming  ownership  as 
against   such  subsequent   assignee.     (Id.) 

5.  Order    op    Bboordation    or    Assignments    Immaterial--Con- 

STRUcnoN  OP  Code. — In  such  case,  the  equities  of  the  respective 
assignees  are  not  rendered  equal  because  the  subsequent  assignee 
does  not  record  his  assignment  until  after  the  holder  of  the  first 
assignment  has  recorded  his,  where  the  latter  is  not  injured  by  the 
failure  to  record  such  subsequent  assignment;  neither  is  such  sub- 
sequent assignment  void  under  section  1214  of  the  Civil  Code,  as 
against  the  assignee  under  the  prior  assignment,  who  places  his 
assignment  of  record  first,  as  the  latter  is  not  a  "subsequent  pur- 
chaser" within  the  meaning  of  that  section.  (Id.) 
0.  Assignment  to  Two  Innocent  Parties — Priority  op  Trans- 
pee    AND    BECORDATION — NEGLIGENCE — ^FRAUD— RIGHTS    OP    PARTIES. 

When  a  mortgage  on  realty  is  fraudulently  transferred  to  two  inno- 
cent assignees  under  separate  assignments  prior  to  recordation  or 
other  notice  of  either  assignment,  as  between  the  two  innocent 
parties  the  priority  of  the  transfer  and  of  the  recordation  or  other 
notice  is  important  only  when  the  equities  are  equal;  but  where 
the  assignee  second  in  point  of  time  takes  without  notice  and  for 
a  valuable  consideration  through  the  negligence  of  the  other  and 
the  equities  are  otherwise  equal,  he  by  whose  negligence  the  fraud 
occurred  must  be  the  sufferer.  (Id.) 
7.  Mortgagee  in  Possession — Statute  op  Limitations — ^Payment 
OP  Mortgage  Debt. — Where  the  mortgagee  under  a  first  mortgage, 
prior  to  such  mortgage  being  barred  by  the  statute  of  limitations 
47  Osl.  App.- 
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but  after  a  second  mortgage  on  the  property  has  been  executed 
in  favor  of  the  mortgagor  under  the  first  mortgage,  acquires  the 
legal  title  to   the  mortgaged  premises  and  enters  into  possession 
thereof,  he  cannot  be  ejected  or  interfered  with  in  any  manner  by 
the  mortgagor  until  the  mortgage  debt  is  paid,  even  though  his 
mortgage  has  become  barred.     (Craig  v.  Gomes,  728.) 
See  Claim  and  Delivery,  3,  6;  Deposit,  1;  Guaranty,  2;  Home- 
steads,   3;    Liens,    1;    Promissory   Notes,   11;   Quieting   Titie, 
2,  3;    Security,   1. 

MOTIONS.    See  Default,  3;  Judgments,  24,  26. 

MOTIVE.    See  Criminal  Law,  1;  Homesteads,  1,  2;  Slander,  1,  2. 

MOTOE   VEHICLE   ACT.    See   NegUgence,   10, 

MUNICIPAL  CORPORATIONS.  See  License  Taxes,  1;  Ordi- 
nances, 1;  Pensions,  1,  2;  Poison  Act,  1;  Police  Court,  1; 
Police  Officers,  1. 

MURDER.    See  Criminal  Law,  1-4. 

NAMES.  See  Husband  and  Wife,  14;  Libel,  16;  Partnership,  4,  t; 
Supplementary  Proceedings,  1« 

NEGLIGENCE. 

1.  Construction  of  Bridge— Obstruction  of  Storm  Waters — 
Action  for  Damages — Evidence — Statement  of  Defendants' 
Employee. — ^In  an  action  for  damages  for  injury  to  land  caused 
by  the  obstruction  of  storm  waters  by  a  bridge  alleged  to  have 
been  negligently  constructed  and  maintained  by  the  defendants, 
the  testimony  of  a  witness  that  an  employee  of  the  defendants, 
who  was  not  in  any  way  connected  with  the  defendants  at  the 
time  the  bridge  was  constructed  years  before  but  who  examined  the 
bridge  some  time  after  the  overflow,  stated  that  the  bridge  was 
not  properly  constructed  because  of  the  piling  being  driven 
diagonally  across  the  stream,  is  inadmissible  as  a  declaration  by 
the  employee  against  his  employer,  the  conversation  in  question 
not  being  part  of  the  res  gestae,  (Brush  v.  Southern  Pac  Co., 
54.) 

2.  Consequential  Injury — Nature  of  Action — Statute  of  Limi* 
tations. — An  action  for  damages  for  injury  to  land  caused  by 
the  obstruction  of  storm  waters,  as  the  result  of  the  construc- 
tion of  a  bridge,  is  not  for  a  trespass  upon  real  property,  but  is 
in  the  nature  of  an  action  upon  the  case  at  common  law  for  a 
consequential  injury,  which  is  not  barred  by  the  statute  of  limita- 
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tions  if  eommeneed  within  two  yean  after  the  receipt  of  such 
injury.     (Id.) 

3.  Destruction  of  Grain  by  Fire — Evidence— Prima  Facie  Case- 

Rebuttal. — In  this  action  for  damages  for  the  destruction  by  fire 
of  certain  grain  belonging  to  plaintiff,  the  evidence  introduced  by 
plaintiff  made  out  such  a  prima  fcLcie  ease  as  called  upon  the  de- 
fendants to  rebut  the  necessary  inferences  arising  from  the  testi- 
mony, and  the  motion  of  the  defendants  for  a  nonsuit  was 
properly  denied.     (Dibble  v.  San  Joaquin  L.  &  P.  Corp.,  112.) 

4.  OONNECnON     OF    WORKMEN    WiTH     DEPENDANTS'    BUSINESS — ^PRIMA 

Facie  Showing  of  Principal  and  Agent. — The  plaintiff,  in 
such  action,  having  shown  that  the  men  who  were  responsible 
for  the  starting  of  the  fire  appeared  at  the  time  to  be  engaged 
in  some  kind  of  work  connected  with  the  business  of  the  defend- 
ants, made  a  prima  facie  showing  of  the  existence  of  the  relation- 
ship of  principal  and  agent  between  the  corporation  defendants 
and  the  workmen,  which,  in  the  absence  of  evidence  to  the  con- 
trary, was  ample  to  support  the  findings  of  the  trial  eourt  that 
such  relation  existed  at  the  time  of  the  fire.     (Id.) 

5.  Origin    of   Fieb — Inference    from    Evidence.— While    there    was 

no  direct  evidence  in  this  case  as  to  the  origin  of  the  fire,  the 
trial  court  had  the  right  to  make  any  logical,  reasonable  de- 
duction, which  the  admitted  facts  and  the  undisputed  testimony 
permitted,  aud  it  was  a  fair  inference  that  the  flames  which  de- 
stroyed plaintiff's  property  were  communicated  thereto  by  the  fire 
which  originated  on  the  right  of  way  of  defendants,  and  which 
had  its  origin  in  one  or  the  other  of  the  instrumentalities  used 
by  defendants'  employees  in  their  work.     (Id.) 

6.  Failure    to    Extinguish    Fire. — The    employees    of    the    defend- 

ants were  guilty  of  gross  carelessness  in  not  properly  controlling 
and  extinguishing  the  fire  when  their  attention  was  directed  to 
the  probabilities  of  its  spreading,  it  having  at  the  time  been 
burning  in  tall,  dry  grass  which  extended  to  plaintiff's  field. 
(Id.) 

7.  Prima  Facie  Presumption — ^Burden  of  Proof. — The  presumption 
which  in  certain  cases  is  available  to  a  plaintiff  as  showing,  prima 
facie,  negligence  on  the  part  of  a  defendant,  is  one  which  in 
its  practicable  application  results  only  in  shifting  the  burden  of 
proof,  and  in  cases  where  the  bare  circumstances  of  an  occurrence, 
as  to  the  cause  of  which  negligence  is  cbargcid,  are  shown,  if  the 
defendant  by  uncontradicted  evidence  clearly  shows  that  he  has 
used  the  degree  of  care  required  of  him  in  the  eircum?tances,  the 
plaintiff  must  fail  of  recovery.  (Stott  v.  Southern  bierras  Power 
Co.,  242.) 
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8.  Elbctbio     Corpobationb — ^Diobsb     or     Cabi     Bbquibsd. — ^Peraons 

engaged  in  the  business  of  supplying  electrie  current,  the  agency 
involved  being  a  dangerous  one,  are  required  to  use  great  care  to 
see  that  injury  to  others  is  not  caused  thereby.     (Id.) 

9.  EzxBCiSB    or    Pbopeb    Cabz — ^Whek    Question    or    Law — Cass 

AT  Bab — EviDENGE. — The  question  whether  a  company  engaged  in 
the  business  of  supplying  electric  current  discharged  its  obligation 
by  properly  constructing,  installing,  and  inspecting  its  power  line 
becomes  a  matter  of  law  wherever  the  facts  are  clearly  settled  and 
the  course  which  common  prudence  dictates  can  be  readily  dia- 
eerned;  and  in  this  action  for  damages  suffered  by  plaintiff  be- 
cause of  the  burning  of  certain  hay,  the  fire  having  been  caused 
by  a  "short"  due  to  the  cracking  or  puncturing  of  certain  insula- 
tors on  defendant's  power  line,  the  evidence  was  clear  and  satis- 
factory to  the  point  that  defendant  had  used  that  degree  of  care 
required  of  it  in  the  circumstances.     (Id.) 

10.  AuTouoBiLB  Collision— Violation  or  Motob  Vehicle  Act — 
EmciSNT  Cause  or  Accident. — In  an  action  to  recover  compensa- 
tion for  damage  to  plaintiff's  automobile  as  the  result  of  a  col- 
lision between  it  and  that  of  defendants,  the  act  of  the  plaintiff 
in  "cutting  the  comer"  in  turning  into  an  intersecting  street,  in 
violation  of  the  provisions  of  the  Motor  Vehicle  Act,  will  not  bar 
his  recovery,  unless  it  is  made  to  appear  that  such  negligence  was 
a  part  of  the  efficient  cause  of  the  collision.  (Wilkinson  v.  Boher, 
872.) 

11.  Action  iob  Damages — ^Misconduct  or  Plaintift's  Counsel — 
Becobd. — On  this  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  for  damages  for  personal  injuries,  the  record 
did  not  support  the  contention  of  appellant  that  counsel  for 
plaintiff  were  guilty  of  misconduct  in  seeking  to  bring  before 
the  jury  the  fact  that  the  action  was  being  defended  by  a  surety 
company  which,  though  not  a  party  to  the  action,  was  the  in- 
surer of  appellant  against  claims  for  damages,  the  only  time  coun- 
sel for  plaintiff  referred  to  that  fact  the  court  having  instructed 
the  jury  to  disregard  the  remarks  of  counsel  for  plaintiff  in  that 
respect     (Williamson  v.  Hardy,  877.) 

12.  Pebsonal    Obsebvation    or    PLAiNTirr    Following    Accident — 

Evidence. — In  this  action  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  through  having  slipped  and  fallen  upon  the  floor 
of  the  defendant's  meat  market,  the  court  properly  permitted  wit- 
nesses who  were  called  by  the  plaintiff  to  testify  as  to  their  obser- 
vation of  her  actions  and  conduct  after  the  date  of  her  injuries 
and  during  a  period  of  a  year  and  half  or  so  thereafter.     (Id.) 

13.  Cause    or    Accident — Testimony    or    PLAiNTirr — ^Pbopeb    Sub- 

mission to  Jubt. — ^In  such  action,  the  plaintiff  having  testiiled 
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positively  that  she  slippefl  and  fell  upon  the  floor  of  the  defend- 
ant's meat  market  through  having  stepped  upon  a  piece  of  oiled 
paper  made  slippery  by  the  adhesion  to  it  of  scraps  of  fresh  meat, 
it  was  a  question  for  the  jury  to  determine  whether  or  not  the 
defendant  was  negligent  in  permitting  such  a  substance  to  be  lying 
upon  the  floor  of  his  market  where  customers  were  wont  and  were 
required  to  walk  while  making  their  purchases  therein,  and  the 
court  properly  denied  the  defendant's  request  for  a  directed 
verdict,     (Id.) 

14.  Right  of  Wat  at  Street  Inteesbction — ^Violation  of  Oedi- 
NANCE — CoNTBiBUTOBY  NEGLIGENCE. — Where  the  trafBe  ordinance 
of  a  city  requires  that  "The  drivers  of  all  vehicles  must  look 
out  for  and  give  right  of  way  to  vehicles  approaching  simul- 
taneously from  their  right  at  street  intersection/'  the  driver  of  a 
vehicle  who  fails  to  yield  the  right  of  way  to  the  driver  of  another 
vehicle  approaching  simultaneously  from  his  right  at  a  street 
intersection,  as  the  result  of  which  a  collision  occurs  and  the 
former  is  injured,  is  guilty  of  negligence  as  a  matter  of  law 
directly  contributing  to  his  injury  which  bars  recovery,  notwith- 
standing the  driver  of  the  other  ear  is  guilty  of  negligence  per  $e 
in  approaching  the  intersection  at  an  excessive  rate  of  speed. 
(Kinney  v.  King,  390.) 

16.  Automobile  Colusion — Cause  of  Action — Simultaneous  Neg- 
ligence OF  Plaintiffs  and  Defendants — Evidence — ^Finding — 
Appeal. — In  an  action  for  damages  for  personal  injuries  received 
in  a  collision  between  plaintiffs'  and  defendants'  automobiles 
while  crossing  a  bridge,  if  the  evidence  is  such  that  the  jury 
cannot  determine  which  of  the  two  was  to  blame  for  the  collision, 
in  other  words,  whether  it  was  the  defendant's  negligence  or  that 
of  the  plaintiffs  or  the  contemporaneous  negligence  of  both  that 
was  the  proximate  cause  of  the  injury,  the  appellate  court  cannot 
hold,  as  a  matter  of  law,  that  the  finding  of  the  jury  that  both 
the  plaintiffs  and  the  defendant  were  equally  at  fault,  and  that 
the  accident  would  not  have  occurred  but  for  the  simultaneous 
negligence  of  both,  is  not  supported  by  the  evidence.  (Grover  v. 
Morrison,  521.) 
16.  Position  of  Machines  After  Collision — Propbiety  of  Ques- 
tions AND  Statement  bt  Trial  Judge. — In  such  action,  a  witness 
for  plaintiffs  having  testified  that  he  saw  evidence  of  a  collision  a 
specified  distance  from  the  end  of  the  bridge,  the  distance  stated 
being  at  variance  with  that  stated  by  other  witnesses,  the  court 
did  not  commit  error  in  asking  him  whether  he  measured  the  dis- 
tance or  was  just  guessing  at  it;  neither  did  the  court,  in  ruling 
on  an  objection  interjiosed  to  a  question  propounded  to  such  wit- 
ness as  whether  he  saw  any  evidence  of  collision,  commit  error 
prejudicial  to  plaintiffs  in  suggesting  that  the   machine  of  plain- 
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tlfTs  had  been  moved  from  the  position  in  which  it  was  left  as 
the  result  of  the  collision,  where,  after  counsel  for  plaintiffs  stated 
there  was  no  testimony  that  the  machine  had  been  moved,  the 
court  remarked  that  the  question  objected  to  had  no  application 
or  reference  to  plaintiffs*  machine.     (Id.) 

17.  Condition  op  Witnesses  as  to  Sobbiett — ^Denial  of  Cross- 
examination — Absence  op  PRE,inDiCE. — In  such  action,  while  the 
ruling  of  the  court  denying  plaintiffs  the  right  to  cross-examine 
one  of  defendant's  witnesses  as  to  whether  or  not  the  latter  was 
drunk  on  the  day  of  the  accident  and  for  months  previous  thereto, 
such  witness  having  testified  that  a  certain  witness  of  plaintiffs 
was  (Iruok  on  the  day  of  the  accident,  was  erroneous,  it  was  not 
prejudicial  to  the  rights  of  plaintiffs  where  the  testimonj  of  their 
witness  was  merely  corroborative  of  the  testimony  given  by  them 
and  a  different  result  would  not  have  followed  from  the  allowance 
of  such  cross-examination.     (Id.) 

18.  Right    op    Recovebt — Damages — Instbuctionb.— In    inch    action, 

instructions  that  if,  when  the  collision  occorred,  both  parties 
were  driving  on  the  center  line  of  the  bridge,  then  both  were 
equally  guilty  of  negligence  contemporaneously  occurring  and  that 
in  that  case  neither  was  entitled  to  a  Terdiet  for  damages  as 
against  the  other,  that  if  neither  party  was  negligent,  or  if  both 
parties  were  equally  guilty  of  negligence,  simnltaneouBly  committed, 
neither  was  entitled  to  recover  against  the  other,  and  that  the 
jury  were  not  legally  authorized  to  award  damages  to  either  party 
if  the  liability  of  neither  was  established  by  the  evidence  merely 
because  the  court  explained  to  them  the  rule  as  to  the  measure 
of  damages  in  such  a  case,  correctly  state  the  law.     (Id.) 

19.  Form  op  Vebdict — Suppiciency  op. — In  such  action,  the  jury 
having  found  in  effect  against  the  plaintiffs  on  their  complaint 
and  against  the  defendant  on  his  cross-complaint,  its  verdict  "that 
neither  party  are  entitled  to  damages,"  although  a  little  out  of 
shape  in  its  grammatical  construction,  is  in  language  sufficiently 
clear  and  explicit  to  put  beyond  doubt  the  proposition  that  the 
result  reached  by  the  jury  was  that  neither  of  the  parties  to  the 
action  was  entitled   to  recover  against  the  other.     (Id.) 

20.  Action   pob  Damages — Pebsonal  Injtjbibs — Yxbdiot  not  Exces- 

sive.— In  this  action  for  damages  for  personal  injuries  sustained 
by  plaintiff  when  an  automobile  bus  owned  and  operated  by  the 
defendant,  and  in  which  plaintiff  was  riding  as  a  passenger, 
overturned,  in  view  of  the  injuries  plaintiff  received  and  the  dam- 
age done  to  his  clothes,  the  nervous  shock  suffered  by  him,  the  time 
he  spent  in  the  hospital,  then  in  bed  at  hia  home,  and  then  during 
which  he  was  unable  to  resume  his  work  and  the  hospital  and 
doctor's  bills  incurred,  the  amount  of  damages  allowed  was  not  so 
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grossly  excessive  as  to  call  for  the  interference  of  an  appellate 
tribunal.     (Williams  v.  A.  B.  G.  Bus  Co.,  568.) 

21.  Excessive  Damages — Power  op  Appellate  Ooubt. — The  power  of 
an  appellate  court  over  excessive  damages  exists  only  when  the 
facts  are  such  that  the  excess  appears  as  a  matter  of  law,  or  is 
such  as  to  suggest  at  first  blush,  passion,  prejudice,  or  corruption 
on  the  part  of  the  jury.     (Id.) 

22.  Passion    or    Prejudice  —  Disregard    or    Instructions — ^Ezces- 

sivE  Verdict  —  Remedy  —  Procedure. — In  an  action  for  damages 
for  personal  injuries,  if  the  defendant  considers  the  verdict  the 
result  of  passion  or  prejudice,  or  a  disregard  of  the  instructions  of 
the  court,  it  cannot  raise  the  point  for  the  first  time  on  appeal,  but 
must  bring  this  matter  before  the  attention  of  the  trial  court  on  a 
motion  for  a  new  triaL     (Id.) 

23.  Pain  and  Suffering — Admissibilitt  of  Statements  by  Plain- 
tiff.— In  an  action  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  when  an  automobile  bus  owned  and  operated  by 
the  defendant,  in  which  plaintiff  was  riding  as  a  passenger,  over- 
turned, testimony  by  the  wife  and  the  mother  of  plaintiff  as  to 
statements  made  by  him  with  reference  to  the  pain  and  suffering 
which  he  was  undergoing  during  the  period  in  which  he  was  re- 
covering is  properly  admitted.     (Id.) 

24.  Doctrine  of  Respondeat  Superior — When  Applicable. — The  doc- 

trine of  respondeat  superior  cannot  be  invoked  to  hold  the  master 
liable  for  injury  caused  by  the  negligent  act  of  a  servant  unless 
at  the  time  of  the  negligent  act  causing  the  injury  the  servant 
was  engaged  in  performing  a  service  for  the  master  or  incidental 
thereto.     (Hall  v.  Puente  Oil  Co.,  611.) 

25.  Automobile     Accident  —  Scope     of     Employment — Evidence. — 

In  this  action  against  an  oil  company  and  one  of  its  employees  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff 
through  having  been  struck  by  an  automobile  owned  by  the  com* 
pany  and  driven  by  such  employee,  the  evidence  showed  that  the 
accident  happened  after  the  duties  of  the  employee  to  the  em- 
ployer had  ended  for  the  day  and  at  a  time  when  such  employee 
was  engaged  in  a  mission  the  purpose  of  which  was  his  own 
pleasure  and  which  could  have  no  possible  connection  with  the 
duties  which  he  owed  to  his  employer.     (Id.) 

26.  Consent  of  Employer  to  Use  of  Automobile — Liability  for 
Damages. — The  fact  that  the  employee  was  using  the  automobile 
of  his  employer  for  his  own  purposes  with  the  employer's  consent 
would  not  render  the  latter  liable  for  injuries  resulting  from  the 
negligence  of  such  employee.     (Id.) 

27.  Extent  of  Injury — Cause — Evidence— Findings. — In  this  action 
against    an    oil    company    and    one    of    its    employees    to    recover 
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damages  for  personal  injnriea  soBtained  by  plaintiff  throngh  bav" 
ing  been  stniek  by  an  automobile  owned  hj  the  company  and 
driven  by  such  employee,  the  evidence  was  sufficient  to  support  the 
findings  of  the  trial  court  as  to  the  extent  of  plaintiff's  injury 
and  that  such  injury  was  due  to  the  negligence  of  the  employee. 
(Id.) 

28.  Bkttlehisnt  Aobeement  With  PLAiNnnp— Evidsnox — ^Finding. — 
Notwithstanding  that  in  a  criminal  proceeding  growing  out  of  the 
negligent  act  of  such  employee  the  judge  had  told  him  that  he 
would  have  to  make  some  reparation  for  the  injury  sustained 
by  plaintiff  and  left  the  matter  in  the  hands  of  the  probation 
officer,  who  concluded  that  such  employee  could  pay  a  given 
sum  each  month,  which  sum  was  paid  for  four  months,  the  trial 
court,  in  such  action,  properly  found  that  the  parties  had  not  en- 
tered into  an  agreement  whereby  such  employee  agreed  to  pay,  and 
plaintiff  agreed  to  accept,  said  sum  per  month  for  a  given  number 
of  months  in  full  settlement  of  his  damages.     (Id.) 

£9.  Action  tob  Damaoxs  jtob  Death — ^Absengs  or  Ck)NTBiBi7T0BT 
Nbgligbncb— EvxDBNCia — ^Finding — ^Appeal. — In  an  action  for  dam- 
ages for  death  caused  by  the  deceased  having  been  struck  by  an 
automobile,  a  finding  by  the  trial  court  that  the  deceased  was  not 
negligent,  if  supported  by  sufficient  evidence,  will  not  be  disturbed 
on  appeal     (Eoehl  v.  Carpenter,  642.) 

80.  Cbossing  or  Stbebt  bt  Pedestbun — Cabx  Rbquibxik — ^There 
is  no  positive  duty  on  the  part  of  pedestrians  about  to  cross  a 
street  to  stop,  look,  and  listen,  but  the  question  of  negligence, 
under  the  usual  rule  of  ordinaiy  care  that  devolves  upon  foot- 
travelers,  must  be  examined  in  the  light  of  all  the  attending  cir- 
cumstances, one  of  which  may  be  knowledge  of  the  existence  of  a 
statute  or  an  ordinance  prescribing  fixed  regulations  for  observ- 
ance by  automobile  drivers.     (Id.) 

31.  DuTT  or  Motobists  Tbaiuno  ob  Passing  Cabs — Abilitt  to 
Comply  With  Municipal  Obdinangx. — In  view  of  the  obvious 
danger  of  passing  street-cars  when  they  stop  for  the  acconuno- 
dation  of  passengers,  it  behooves  motorists  neither  to  trail  ears 
so  closely  that  they  cannot  comply  with  a  muncipal  ordinance 
which  requires  them  to  stop  at  least  ten  feet  in  the  rear  of  such 
street-car,  nor  to  attempt  to  pass  a  street-car  at  a  regular  stop- 
ping point  until  they  are  sure  that  there  will  be  no  stop.     (Id.) 

82.  Measure  or  Damages — Peovincx  or  Tbial  Coubt — Appxau — 
The  amount  of  damages  to  be  allowed  the  plaintiffs  for  the  death 
of  their  daughter  due  to  the  negligence  of  the  defendants  is  a 
matter  peculiarly  within  the  province  of  the  trial  court,  and  its 
action  will  not  be  disturbed  on  appeal  unless  the  amount  is  so  dia- 
proportionate  to  the  injury  as  at  first  glance  to  shock  the 
science.     (Id.) 
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33.  Funeral  Expenses  —  Pleading  —  Findino — Evidenoe. — In  mieli 
action,  an  allegation  that  certain  indebtedness  covering  the  cost 
of  barial  had  been  incurred  is  sufficient  to  support  a  finding  that 
plaintiffs  were  damaged  to  that  amo  nt;  and  the  defendants  will 
not  be  heard  to  contend  on  appeal  that  the  damages  should  not 
have  included  that  amount  because  the  bill  was  not  paid  by  either 
of  the  plaintiffs,  where  the  eolloquj  between  counsel  at  the  time 
the  bill  was  offered  in  evidence  was  sufficient  to  sustain  the  im- 
plied finding  that,  though  the  bill  was  made  out  to  the  brother  of 
the  deceased,  the  expense  was  incurred  hj  plaintiffs,  and  counsel 
for  defendant  stated  at  that  time  that  he  would  not  raise  any 
objection  to  the  bill.     (Id.) 

84.  Collision  Between  6treet-oab  and  Pedestrian  —  Bss  Ipsa 
Loquitur. — The  doctrine  of  res  ipsa  loquitur  has  no  just  or  proper 
application  to  the  case  of  a  collision  between  a  street-car  and  a 
pedestrian  on  the  street.     (Ross  v.  Railways  Co.,  753.) 

85.  Reciprocal  Duties  of  Street-car  Company  and  Pbdbstbianb 
^Breach — Responsibilitt.— The  duties  of  a  street-car  company 
and  its  motorman  upon  approaching  an  intersecting  street  and  of 
a  pedestrian  about  to  cross  the  tracks  at  such  intersection  are 
reciprocal,  and  each  is  required  to  approach  the  crossing  with  duB 
regard  for  the  rights  of  the  other,  and  if  either  fails  to  observe 
the  care  required,  it  is  negligence  for  which  the  guilty  party  is 
responsible.     (Id.) 

36.  Crossing  op  Highway  in  Front  op  Approaching  Car — ^Pro- 
priety op  Conduct— Question  por  Jury. — If,  in  view  of  his  dis- 
tance from  an  approaching  streetcar,  the  rate  of  its  speed  and  all 
other  circumstances  of  the  event,  a  reasonably  prudent  man  would 
accept  the  hazard  and  undertake  to  cross  the  highway,  a  traveler 
may  do  so,  and  the  propriety  of  his  conduct  is  ordinarily  a  ques- 
tion for  the  jury.     (Id.) 

37.  Connection  Between  Negligence  and  Injury — ^Proop  by  Cib- 
cumstantial  Evidence. — ^While,  by  merely  proving  a  defend- 
ant's negligence,  without  in  some  way  fastening  that  negligence  to 
the  injury,  a  case  is  not  made  out,  it  is  not  necessary  that  an  eye- 
witness be  produced  to  testify  directly  to  the  fact,  but  the  connec- 
tion may  be  made  by  circumstantial  evidence  in  the  same  way 
that  any  other  fact  can  be  so  proved.     (Id.) 

38.  Kjocrcise    op    Ordinary    Cars    by    Pedestrian — ^Presumption. — 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
a  pedestrian  who  was  killed  by  a  street-car  while  attempting  to 
cross  the  tracks  at  a  crossing  was  exercising  due  and  proper  care 
for  the  protection  of  his  life.     (Id.) 

39.  Cause  op  Accident — ^Doctrine  op  Probabilities — Application 
op    Rule. — The    principle    of    law    that    if    the   probabilities   are 
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equally  balanced  that  the  accident  was  produced  by  a  eaiue  for 
which  the  defendant  is  responsible,  or  by  one  for  which  he  is  not, 
the  plaintiff  must  fail,  is  more  applicable  as  a  rule  to  guide  the 
jury  in  its  deliberations  upon  the  facts  than  it  is  as  a  rule  to 
guide  the  appellate  court  in  passing  on  the  sufficiency  of  the 
evidence.     (Id.) 

40.  Practice  op  Stopping  Cars  at  Crossing — ^Effect  of  Departure 
PROM. — The  settled  practice  of  stopping  a  street-car  at  a  par- 
ticular place  becomes  a  rule  of  conduct  upon  which  the  public 
has  a  right  to  rely  to  a  reasonable  extent,  and  a  departure  from 
such  rule  is  a  vitally  important  element  in  determining  the  ques- 
tion of  negligence,  for  it  constitutes  a  departure  from  the  standard 
of  safety  which  the  defendant  has  itself  adopted.     (Id.) 

41.  Exercise    op    Proper    Care    bt    Motorman — Belief    of    Pedes- 

TRUN. — A  pedestrian  about  to  cross  a  street-car  track  is  entitled 
to  act  upon  the  belief  that  the  operator  of  an  approaching  street- 
car will,  upon  his  part,  obey  the  rules  of  the  company,  and  run 
the  car  at  the  speed  which  is  customary  at  that  particular  place, 
and  that  he  will  give  the  usual  warnings  and  signals,  and  take  the 
usual  precautions  to  avoid  injury  to  others.     (Id.) 

42.  Failure  to  Follow  Settled  Practice — ^Duty  to  Assume  That 
Pedestrian  Might  Attempt  to  Cross  Tracks — Question  fob 
Jury. — Under  the  circumstances  of  this  case,  in  which  a  boy 
of  the  age  of  sixteen  years  was  killed  by  a  street-car  which  had 
failed  to  stop  at  a  crossing,  as  had  been  the  settled  practice  of 
the  company,  it  should  have  been  left  to  the  jury  to  say  whether 
or  not  the  manner  in  which  the  motorman  operated  the  car  at  the 
crossing  was  such  that  he  should  have  assumed  that  persons  might 
ignorantly  attempt  to  cross  in  front  so  near  the  approaching  car 
as  to  make  a  collision  probable.     (Id.) 

43.  Death  of  Minor  Son — Action  fob  Damages — Hiding  of  Shoe 
BY  Motorman — Evidence  of  Admissible. — In  this  action  for 
damages  for  the  death  of  a  minor  son  through  having  been  struck 
and  run  over  by  a  street-car  of  the  defendant  company,  the  acci- 
dent  having  occurred  at  an  early  hour  of  the  morning  and  there 
having  been  no  eyewitnesses,  the  trial  court  committed  error  in 
excluding  from  the  jury  testimony  of  the  motorman,  a  codefendant 
in  the  action,  showing  that  after  the  ear  reached  the  car-bam  a 
shoe,  admitted  to  be  the  shoe  of  the  deceased,  was  found  back  of 
the  pony  truck  of  the  car,  that  he  knew  '^something  had  happened," 
and  that  he  put  the  shoe  in  a  garbage  can  used  by  the  city,  where 
it  was  out  of  sight.     (Id.) 

44.  Concealing  op  Pertinent  Evidence — Testimony  of  Admissible — 
Admissions. — Testimony  showing,  or  tending  to  show,  an  attempt 
on  the  part  of  a  party  to  a  suit  to  cover  up,  conceal,  or  other- 
wise  prevent  pertinent   facts   from   being   presented   to  the   court 
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or  jury,  is  competent  and  proper.  Such  efforts  may  be  shown, 
not  as  part  of  the  res  gestae,  but  in  tbe  nature  of  an  admis- 
sion, the  effect  of  which  is  a  matter  for  the  eonsideration  of  the 
jury.     (Id.) 

See  Attorney  at  Law,  1;  Common  Carriers,  4;  Equity,  1;  Mort- 
gages, 6;  Property,  2;  Workmen's  Compensation  Act,  5,  8,  9. 

NEGOTIABLE  INSTRUMENTS. 

1.  Assignment  Bsporb  Matueity  as  Collateral  Sbcurity— Con- 
sideration— Defenses. — An  assignment  of  a  negotiable  instru- 
ment before  maturity  as  collateral  security  for  a  pre-existing  debt 
constitutes  an  indorsement  for  a  valuable  eonsideration  sufficient 
to  protect  the  purchaser  thereof  under  the  law-merchant  against 
defenses  to  the  note  of  which  he  has  no  notice  at  the  time  of 
the  indorsement.     (Hunt  v.  Glassell,  774.) 

2.  Indorsement  After  Maturity — Defenses  Available. — The  maker 

of  a  note  sued  on  by  an  indorsee  after  maturity  may  prove 
anything  in  defense  which  goes  to  destroy  or  satisfy  the  note, — 
anything  that  denies  its  validity,  or  that  constitutes  a  bar  to  an 
action  upon  it,  as  distinguished  from  anything  which  constitutes  an 
admission  or  affirmance  of  the  plaintiff's  right  of  action  and  his 
title  to  the  money  he  seeks  to  recover,  but  which  seeks  to  defeat 
the  recovery  by  establishing  liability  on  his  part.  Within  this 
class  of  defenses  are  fraud,  mistake,  want  or  failure  of  considera- 
tion, release,  or  anything  else  which  goes  to  show  that  he  ought 
never  be  compelled  to  pay  the  note  to  the  person  to  whom  it  was 
originally  given,  or  to  any  person  who  had  held  it  after  maturity, 
and  before  it  came  into  the  hands  of  the  plaintiff.  (Id.) 
8.  Sale  by  Bankrupt  Court— Want  of  Possession — ^Defenses  of 
Maker. — A  bankruptcy  court  possesses  no  such  power  that  it  can, 
by  a  pretended  sale  of  a  purported  right  to  a  promissory  note 
which  it  had  never  possessed,  actually  or  constructively,  and 
which  was  settled  in  full,  surrendered,  canceled,  and  destroyed 
several  months  before  the  payee  named  therein  had  been  adjudged 
a  bankrupt,  deprive  the  maker  thereof  of  such  defenses  thereto 
as  he  might  interpose  at  the  time  it  was  so  delivered  as  such  col- 
lateral security.  (Id.) 
See    Promissory   Notes,   11« 

NEW   TRIAL. 

1.  Omission  to  Enter  Order  —  Entry  Nunc  Pro  Tunc. — Where 
an  order  is  made  submitting  a  motion  for  a  new  trial  but,  through 
inadvertence,  such  order  is  not  entered,  the  court  has  the  power, 
at  a  later  date,  to  order  that  the  entry  of  the  order  submitting 
such  motion  be  then  entered  nunc  pro  tunc,  as  of  the  previous 
date.     (Doluu   v.   Superior  Court,  235.) 
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2.  Denial  bt  Lapsi  or  Tim— 6ubsbqx7BNt  Obdke  Yom^ — ^Tlw  fafl- 
ure  of  the  court  to  determine  a  motion  for  a  new  trial  within 
three  months  after  notice  of  entry  of  judgment  has  the  effect 
of  a  denial  of  the  motion,  and  an  order  of  the  eonrt  thereafter 
made  purporting  to  grant  a  new  trial  on  certain  inaes  if  beyond 
the  jurisdiction  of  the  court  and  void.     (Id.) 

3.  Newlt  Discovered  Evidence  —  Denial  of  OoNmmjANOE. — A 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence and  of  error  of  the  court  in  zefncing  to  grant  a  eon- 
tinuance  that  certain  evidence  might  be  secured  is  properly 
denied,  where  application  for  such  continuance  was  not  made  during 
the  trial  of  the  case  and  no  facts  are  stated  in  the  affidavit  in 
support  of  such  motion  showing  the  discovery  of  any  new  evidence 
which  was  not  known  and  accessible  to  defendant  at  the  time  of 
the  triaL     (In  re  Cruickshank,  496.) 

4.  INXFTICIENCT     OF     GOUNSEL--OMIS8IOK     TO     PBOTECT     DEFENDANT'S 

Bights. — In  the  absence  of  a  duly  authenticated  record  showing 
error,  the  appellate  court  cannot  reverse  an  order  denying  a 
motion  for  a  new  trial  on  the  ground  that,  due  to  the  inefficiency 
of  counsel,  defendant  omitted  the  doing  of  things  which  he  there- 
after felt  he  should  have  done  in  protecting  his  interest  at  the 
trial.  (Id.) 
See  Appeal,  S,  4;  Negligence,  22;  Becords,  ff. 

NONSUIT.    See  Corporations,  4;  Negligence,  8. 

NOTICE.  See  Appeal,  8,  9,  11;  Common  Carriers,  2;  Confmcts,  15, 
16;  Default,  1,  2;  Slreet  Law,  2,  7;  Trial,  1,  2;  Vendor  and 
Vendee,  8,  9. 

NUISANCES. 

1.  Maucious  Erection  and  Maintenance  of  Pence — Evidence — 
Finding. — In  this  action,  brought  by  the  plaintiff  under  the  pro- 
visions of  the  act  of  the  legislature  of  May  28,  1913  (Stats. 
1913,  p.  342),  to  have  a  certain  fence,  wholly  erected  and 
maintained  upon  the  premises  of  the  defendant,  declared  a  private 
nuisance,  and  removed  forthwith,  or  reduced  to  a  height  not  ex- 
ceeding ten  feet,  the  trial  court  properly  concluded  from  the  e\i- 
dence  introduced,  and  particularly  from  the  circumstances  snv- 
rounding  the  erection  of  the  fence,  that  it  unnecessarily  exceeded 
ten  feet  in  height,  and  was  maliciously  erected,  and  so  maintained, 
for  the  purpose  of  anno3nng  the  plaintiff  and  his  tenants.  (Bar 
Due  V.  Cox,  713.) 

2.  Constitution Ai.iTY  op  Act  of  Leoislatuse. — The  act  of  the 
legislature  of  May  28,  1913   (Stats.  1913,  p.  342),  which  provides 
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that  any  fence  or  other  structure  in  the  nature  of  a  fence,  un- 
necesBarily  exceeding  ten  feet  in  height,  maliciouelj  erected  or 
maintained  for  the  purpose  of  annoying  the  owner  or  occupants 
of  adjoining  property,  shall  be  deemed  a  priyate  nuisance,  for  the 
abatement  of  which  such  owner  or  occupant  may  enforce  the 
remedies  prescribed  in  the  section  of  the  Civil  Code,  if  not  on- 
constitutional     (Id.) 

See  Red-light   Abatement   Act,  1,  2,  0. 

NUNC  PRO  TUNC  ORDERS.    See  New  Trial,  !• 

OAKLAND  CHARTER.    See  Pensions,  1. 

OBTAINING     GOODS     BY     FALSE     PRETENSES.    See    Criminal 
Law,  6. 

OPINION.    See  Appeal,  16;  Vendor  and  Vendee,  8-^ 

OPTION.    See   Sales,  1. 

ORDERS.    See  Contempt,  1;  Workmen's  Compensation  Aet,  4-S. 

ORDINANCES. 

1.  Municipal  Corporations — Nature  of  Ordinance— Title  not  Con- 
clusive.— In  determining  whether  a  municipal  ordinance  is  a 
revenue  measure  or  is  regulatory  in  its  nature,  and  therefore  be- 
yond the  powers  of  the  municipality,  the  courts  will  look  to  the 
substantive  provisions  of  the  ordinance,  the  title  of  the  ordinance, 
even  though  it  contain  the  word  ''regulating,"  not  being  conclusive. 
(In  re  Johnson,   465.) 

2.  Marysville— License  Ordinance — ^Revenue  Measure. — Ordinance 
No.  188  of  the  city  of  Marysville,  entitled,  "An  ordinance 
providing  for  licensing  and  regulating  the  carrying  on  of  certain 
professions,  trades,  callings  and  occupations,"  is  a  revenue  measure. 
(Id.) 

3.  Violation    or    Ordinance — ^Misdemeanor    Under    Stats   Law. — 

Section  435  of  the  Penal  Code,  which  provides  that  a  failure  to 
take  out  a  license  when  required  by  a  law  of  this  state  shall  con- 
stitute a  misdemeanor,  covers  a  violation  of  such  an  ordinance, 
regardless  of  whether  the  city  had  the  power  to  provide  that  a 
violation  of  the  ordinance  should  constitute  a  misdemeanor.     (Id.) 

4.  Nonpayment  of  License  Tax — Imprisonment — Constitutional 
Law. — Imprisonment  on  conviction  for  nonpayment  of  a  license 
tax  imposed  by  a  municipal  ordinance  is  not  an  imprisonment 
for  debt  within  the  meaning  of  article  I  of  the  constitution. 
(Id.) 

See  NegligenoSi  14,  31. 
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PARENT  AND  CHILD. 

Capability  of  Father  to  Exercise  Proper  Control — Evidence — 
Finding. — On  this  proceeding  to  secure  an  order  of  the  superior 
court,  sitting  as  a  juvenile  court,  declaring  certain  minors  to  be 
wards  of  said  court,  and  taking  them  from  the  custody  and  con- 
trol of  their  father,  although  the  evidence  showed  that  the  grand- 
mother of  the  children  was  so  situated  as  to  give  them  better 
attention  and  more  wholesome  surroundings  than  they  were  likely 
to  receive  under  the  arrangements  made  by  the  father  for  their 
care  and  custody,  there  was  no  evidence  to  support  the  finding  of 
the  court  that  they  had  no  parent  or  guardian  capable  of  exercising 
proper  parental  control.  It  is  only  in  instances  where  there  ia 
demonstrated  incapacity  or  something  akin  to  criminal  neglect  that 
the  law  is  justified  in  interfering  with  the  natural  relations  of 
parent  and  child.     (In  re  Gutierrez,  128.) 

PARTIES. 

Suit  by  Distributees.— A  final  decree  of  distribution  In  the  estate 
of  the  deceased  payee  named  in  such  note  and  mortgage  having 
been  entered,  the  absolute  right  and  title  thereto  was  vested  in 
the  distributees,  and  they  had  the  right  to  bring  an  action  thereon. 
(Stoner  v.  Security  Trust  Co.,  216.) 
See  Appeal,  2,  18;  Conversion,  1;  Corporations,  4;  Mort- 
gages, 1;  Quieting  Title,  5;  Trial,  1;  Vendor  and  Vendee,  9. 

PARTNERSHIP. 

1.  Suit  for  Acoounting — Interlocutory  Judgment — ^Right  of  Ap- 
peal.— A  judgment  in  a  suit  for  partnership  accounting,  which 
provides  that  the  assets  of  the  partnership  be  sold  by  a  commis- 
sioner and,  upon  the  return  of  the  commissioner  and  the  equal 
division  of  the  assets  between  the  parties,  a  final  judgment  be 
entered,  is,  in  legal  effect,  a  final  judgment  from  which  an  appeal 
will  lie.     (Peterson  v.  Lightfoot,  646.) 

2.  Nature  op  Relationship — Evidence — Finding. — In  such  an  action, 
if  there  is  evidence  to  support  the  finding  of  the  trial  court  that 
the  partnership  was  not  one  of  profits  only,  such  finding  ia  con- 
trolling on  appeal.     (Id.) 

3.  Equitable   Jurisdiction    op   Court. — A   suit   for   partnership   ac- 

counting   is    one    addressed    to    the   equitable   jurisdiction   of   the 
court.     (Id.) 

4.  Partnership  Name — When  an  Asset, — In  a  suit  for  partner- 
ship accounting,  a  name  which  had  been  used  by  one  of  the  part- 
ners prior  to  the  formation  of  the  partnership,  but  which  was 
worthless  when  the  partnership  was  formed,  is  properly  considered 
as  a  partnership  asset  where,  after  the  formation  of  the  partner- 
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ship,  it  was  made  valuable  by  the  joint  efforts  of  the  partners. 
(M.) 

5.  Secbei*  Bbcobdation  of  Name  bt  Pabtneb — Effect  of. — ^The 
act  of  the  partner  who  had  used  such  name  prior  to  the  formation 
of  the  partnership,  after  the  formation  of  the  partnership,  but 
without  the  knowledge  of  his  copartner,  in  causing  such  name  to 
be  registered  in  the  office  of  the  Secretary  of  State  in  his  own 
name  would  not  cause  any  diminution  of  the  rights  of  his  co- 
partner.    (Id.) 

See    Attorney   at   Law,    S. 

PATENTa 

How  Assigned — Constbuction  of  United  States  Statute. — Section 
4898  of  the  Bevised  Statutes  of  the  United  States,  providing  that 
an  interest  in  a  patent  cannot  be  assigned  except  by  an  instm- 
ment  in  writing,  has  reference  solely  to  patents  or  an  interest 
therein,  and  not  to  an  invention  which  has  not  been  and  may 
never  be  patented.     (Mosley  v.  Seely,  608.) 

See  Contracts,  20,  21. 

PAYMENT.     See  Accounts,  8,  5;   Checks,   1;  Claim  and  Delivery,  6; 
Fire  Insurance,  3;  Promissory  Notes,  8-10. 

PENSIONS. 

1.  Municipal  Cobpobations — Oakland — Pension  of  Retibed  Cob- 
POBAL  Basis  of  Computation. — ^Under  section  95  of  the  charter  of 
the  city  of  Oakland,  a  retired  corporal  of  police,  who  has  held 
that  rank  one  year  prior  to  his  retirement,  is  entitled  to  an  annual 
pension  equal  to  one-half  the  salary  he  would  receive  as  a  corporal 
if  he  were  restored  to  actual  service,  and  not  one-half  the  salary 
he  received  one  year  prior  to  his  retirement.  (Rumetsch  v.  Davie, 
512.) 

2.  Municipal  Cobpobations — San  Fbancisco — Police  Pension  Fund 
— Vested  Bights. — Judgment  affirmed  on  the  authority  of  Skee- 
han  V.  Board  of  Police  CorMtUssionerg,  ante,  p.  29,  [190  Pac.  51]. 
(Sheehan  v.  Police  Commrs.,  793.) 

See  Police  Officers,  1. 
PERFORMANCE.    See  Contracts,  12,   13. 
PERJURY.     See   Criminal  Law,   10. 
PERSONAL   INJURIES.     See   Negligence. 
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PLACE  OP  TBIAL. 

!•  Changs — ^Loss  of  Jukisdiotion. — ^When  the  superior  eoart  of  tbe 
county  in  which  an  action  is  pending  makes  its  order  transferring 
the  cause  to  the  superior  court  of  another  county,  it  thereby  loseiy 
for  all  purposes,  all  jurisdiction  of  the  action.  (Searey  ▼.  Sii> 
perior  Court,  124.) 

2.  Action  fob  Divorce — Change — Appeal — ^Powxb  to  Order  Ai>- 
DiTioNAL  Alimony. — After  tbe  superior  court  of  the  county  in 
which  an  action  for  divorce  is  pending  makes  its  order  trans- 
ferring the  cause  to  the  superior  court  of  another  eounty,  it  has 
no  power  to  order  additional  alimony  and  counsel  fees,  notwith- 
standing an  appeal  is  taken  from  the  order  changing  the  place 
of  trial.  (Id.) 
See  Appeal,  8,  10. 

PLEADING. 

1.  Amendments  During  Trial— Discretion — Appeal. — The  allowanee 

of  amendments  during  the  trial  is  a  matter  largely  in  tbe  disere- 
tion  of  tbe  trial  court,  and  tbe  ruling  of  the  trial  eonrt  will  not 
be  disturbed  unless  an  abuse  of  discretion  is  clearly  shown«  (Mil- 
liken  V.  Valencia,  16.) 

2.  Amendment  Alleging  Trust  Relationship — ^Denial  or  Lbavb.— 
Where  the  pleadings  in  an  action  to  quiet  title  consist  merely 
of  an  allegation  of  ownership  by  plaintiff  and  a  denial  by  the 
defendants,  the  sheriff,  and  a  judgment  creditor  of  a  brother 
of  plaintiff  of  such  ownership,  accompanied  by  an  allegation 
that  said  brother  of  plaintiff  is  the  owner  of  an  undivided  one- 
half  interest  in  the  property,  it  is  not  error  to  refuae  the  defend- 
ants leave  to  amend  during  the  trial  so  as  to  permit  the  introduc- 
tion of  proof  that  plaintiff  holds  an  undivided  one-half  interest 
in  the  property  in  trust  for  said  brother.     (Id.) 

8.  Fraud  —  Unverified  Answer  to  Verified  Complaint  —  Admis- 
sions.— In  an  action  by  a  wife  against  her  husband  and  an- 
other to  recover  certain  real  property  which  the  defendant  bus- 
band  by  fraudulent  practices  induced  plaintiff  to  convey  to  him 
and  which  he  in  turn  conveyed  to  his  codefendant,  who,  it  is 
alleged  was  not  a  hona  fide  purchaser,  without  notice,  if  the  com- 
plaint is  verified,  an  unverified  answer  by  the  defendant  husband 
constitutes  an  admission  on  his  part  of  the  fraud  practiced  by 
him  upon  plaintiff.     (Patterson  v.  Blackburn,  362.) 

4.  Supplemental  Complaini^— Service  of  Summons. — ^Where,  in  an 
action  upon  a  promissory  note,  following  the  death  of  the  maker 
a  supplemental  complaint  is  filed,  in  which  the  substance  of  the 
original  complaint  ia  incorporated,  together  with  appropriate  al- 
legations showing  the  death  of  the  maker  of  the  note,  the  appoint- 
ment of  the  executor,  aad  the  presentation  of  a  claim,  and  aom- 
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PLEADING    (Continned). 

moiiB  is  issued  upon  such  supplemorjtal  complaint  and  served  upon 
the  executor,  there  is  no  necessity  or  requirement  that  such  ex- 
ecutor should  be  served  with  the  summons  issued  on  the  original 
complaint.     (Title  Ins.  etc.  Co.  ▼.  Gould,  583.) 

5.  Case  Peesented — Right  of  Becoveet. — A  plaintiff  must  recover, 
if  at  all,  upon  the  case  made  by  the  pleadings,  and  not  upon  a 
case  which  may  be  developed  by  the  proofs.  (McCord  v.  Martin, 
717.) 

6.  Admission  of  Evidence  Without  Objection — Waiveb  of  Objec- 
tion That  no  Issue  Presented. — Where  a  cause  is  tried  upon 
the  theoiy  that  a  certain  fact  is  in  issue  and  evidence  thereon  ia 
received  without  objection,  it  is  too  late  thereafter  to  complain 
that  no  snch  issue  was  presented.     (Id.) 

See    Accounts,    3;    Automobile    Insurance,    3-6;    Bailments,    2; 
Claim  and  Delivery,  2,  7,   8;    Contracts,   10,  23;    Conversion, 

1,  3;  Criminal  Law,  25,  26,  28;  Damages,  3;  Default,  3; 
Divorce,  1,  4,  6;  Elstoppel,  1,  2;  Insolvency,  2,  3;  Irrigation, 
2;  Judgments,  9,  21;  Leases,  5;  Mechanics*  Liens,  1,  2,  4; 
Medical  Practice  Act,  2;   Negligence,  33;   Promissory  Notes, 

2,  4,  9,  12;  Quieting  Title,  1;  Supplemental  Proceedings,  2; 
Trade  NameSi  1;  Vendor  and  Vendee,  6. 

I'LEDGGS. 

1«  Pledge  of  Secusitixs — ^Rioht  to  Pebsokal  Judoicent. — ^In  the  ab- 
sence of  statute  of  stipulation  to  the  contrary,  the  possession  of 
pledged  property  does  not  suspend  the  right  of  the  pledgee  to  pro- 
ceed personally  against  the  payor  for  hia  debt  without  selling  the 
pledge.     (Stern  v.  McDonald,  79.) 

2.  Consignment  of  Ooods  to  Factor— Biohts  of  Bona  Fide 
Pledgee  fob  Value. — ^Where  goods  are  consigned  directly  to  a 
factor,  the  bill  of  lading  designating  him  as  the  consignee,  and 
npon  the  arrival  of  the  goods  and  his  securing  possession  of  them 
they  are  pledged  to  one  who  receives  them  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value,  the  real  owner  can- 
not set  up  his  title  to  defeat  such  pledge,  notwithstanding  the 
factor  obtained  possession  of  the  goods  from  the  carrier  without 
showing  a  bill  of  ladiug  and  going  through  the  usual  course  of 
business  and  the  pledgee  did  not  call  for  the  bill  of  lading  or 
some  indicia  of  ownership  in  taking  the  goods  as  a  pledge,  but 
accepted  the  factor's  statement  that  he  was  the  owner.  (Fairmont 
C.  Co.  T.  Los  Angeles  Ice  Co.,  103.) 

8.  Agbeemknt   of   Pledgeholdee   to    Hold    Pbopebtt — Estoppel. — 

In  this  action  to  establish  a  first  lien   in  plaintiff   upon  certain 

automobile  material  which,  notwithstanding  a  prior  pledge  thereof, 

was  pledged  to  plaintiff  as  security  for  a  loan,  it  having   been 

47  0»1.  App.— 6« 
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represented  to  plaintiff  that  the  property  had  been  freed  from  all 
prior  liens  and  the  corporation  pledgeholder,  by  ita  president,  hav- 
ing agreed  to  honor  only  such  orders  with  reference  to  the  delivery 
of  the  material  as  might  be  issued  by  plaintiff,  the  trial  court 
properly  held  that  the  corporation  pledgeholder  was  estopped  to 
deny  the  binding  character  of  the  contract  made  by  its  president 
to  hold  the  property  subject  to  plaintiff's  orders,  and  that  such 
president,  as  an  individual,  to  whom  the  first  note  and  the  interest 
of  the  payee  therein  in  the  pledge  of  the  security  was  assigned, 
and  who,  though  an  agent  or  employee,  had  purchased  the  prop- 
erty on  a  sale  thereof  to  satisfy  such  first  pledge,  was  estopped  to 
deny  that  he  was  bound  by  the  contract  of  the  pledgeholder  to 
hold  the  property  unconditionally  for  plaintiff.  (Mayr  v.  Rey- 
nolds, 168.) 

POISON  ACT. 

1.  Disposition  of  Fines— Law  Applicable.— The  state  Poison  Act, 
being  a  general  statute,  enacted  by  the  legislature,  and  the  of- 
fenses defined  therein  being  state  offenses — in  other  words,  offenses 
which,  in  their  commission  or  punishment,  are  not  limited  to  the 
confines  of  any  municipality — ^provision  therein  relating  to  the  dis- 
position of  fines  collected  under  its  provisions  and  not  the  provi- 
sion contained  in  a  freeholders'  charter  of  a  given  municipality, 
is  of  superior  effect  and  must  control.  (People  v.  City  of  San 
Bernardino,   232.) 

2.  SuFTiciENCY  op  Titlb. — An  act  entitled,  "An  act  to  regulate  the 
sale  of  poisons  in  the  state  of  California,  and  providing  a  penalty 
for  the  violation  thereof,"  satisfies  the  requirement  of  the  con- 
stitution as  to  ita  title.     (Id.) 

3.  Action  to  Recoves  Percentage  op  Fines — Nature  op — Statute 
op  Limitations. — An  action  by  the  state  against  a  city  to  re- 
cover seventy-five  per  cent  of  certain  fines  imposed  upon  defend- 
ants in  the  police  courts  of  that  city  after  conviction  therein  of 
violations  of  the  state  Poison  Act  is  one  upon  a  liability  created 
by  statute,  as  to  which  the  three-year  statute  of  limitations  is 
applicable.     (Id.) 

POLICE  COURTS. 

Municipal  Corporations— Sacramento — Jurisdiction  as  to  Misde- 
meanors.— The  jurisdiction  of  the  police  court  of  the  city  of 
Sacramento,  as  to  misdemeanor  committed  under  the  general  laws 
of  the  state,  is  concurrent  with  that  of  the  justices'  courts  of  the 
county  of  Sacramento.     (People  v.  Wah  Hing,  327.) 

POLICE  OFFICERS. 
1.  Municipal  Corporations — San  FRwrrsco— Pot.tce  Pension  Fund 
— Vested  Riguts — Mandamus. — A  poi.cc  ofliCcr  of  the  city   and 
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county  of  San  Francisco,  upon  proof  of  his  diaabilitics,  hav- 
ing been  regularly  granted  a  pension,  pursuant  to  the  provisions 
of  section  3  of  article  VIII,  chapter  10,  of  tbo  charter,  has  a 
vested  right  to  retain  his  place  upon  the  retired  list  and  to  have 
his  pension  continued  until  his  disabilities  shall  have  ceased;  and, 
60  long  as  his  disabilities  continue,  he  is  entitled  to  a  writ  of 
mandate  to  compel  the  board  of  police  commissioners,  acting  as 
a  board  of  police  relief  and  pension  fund  commissioners,  to  main- 
tain him  in  said  position  as  a  retired  patrolman  and  to  continue 
to  pay  his  pension.     (Sheehan  v.  Board  of  Police  Commrs.,  29.) 

2.  Termination  of  Disability — Jurisdiction  of  Board — ^Void  Or- 
ders.— After  a  police  officer  of  the  city  and  county  of  San  Fran- 
cisco is  thus  regularly  granted  a  pension,  the  attempted  action 
of  the  board  of  police  commissioners,  acting  in  the  capacity 
ex  offlcio  of  the  board  of  police  relief  and  pension  fund  Com- 
missioners, in  declaring  that  his  disabilities  have  ceased  without 
any  proof  or  showing  upon  the  subject,  and  in  the  face  of  the 
practically  undisputed  fact  that  his  disabilities  have  not  ceased, 
is  beyond  their  charter  powers,  and  their  attempted  acts  in  so 
declaring  and  in  seeking  to  compel  him  to  report  for  duty  as  a 
patrolman,  and  in  ordering  his  dismissal  from  the  department  for 
alleged  insubordination  in  refusing  to  obey  its  order  to  so  report 
to  duty,  are  each  and  all  void.     (Id.) 

3.  Remedies — Certiorari — Mandamus. — That  petitioner  may  have  had 

also  the  right  to  apply  for  a  writ  of  review  to  test  in  that  form 
of  limited  inquiry  the  jurisdiction  of  the  board  of  police  commis- 
sioners to  make  its  said  several  orders  cannot  be  held  to  have 
deprived  him  of  his  larger  and  more  fully  effective  remedy  by  way 
of  a  writ  of  mandate.     (Id.) 

4.  Demands  for  Pension  Warrants — Compliance  With  Char- 
ter.— The  charter  of  the  city  and  county  of  San  Francisco  hav- 
ing required  that  all  claims  against  the  pension  fund  be  passed 
on  by  the  board  of  police  relief  and  pension  fund  commissioners, 
who  should  issue  warrauts  to  the  persons  entitled  thereto,  and 
the  petitioner  having  made  repeated  demands  upon  the  said  board 
for  the  issuance  of  his  pension  warrant,  which  demands  were 
refused,  his  right  to  recover  accrued  pension  was  not  barred  be- 
cause he  had  not  complied  with  the  provision  of  section  1  of 
article  III,  chapter  4,  of  the  charter,  requiring  the  presentation 
of  all  claims  upon  the  treasury  of  said  municipality  to  the  audi- 
tor and  treasurer  thereof  within  a  limited  period  after  the  de- 
mand became  due  and  payable.     (Id.) 

See  Pensions,  1. 

i^OSSESSION.    See  Claim  and  Delivery,   1,  8, 
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PBELIMINAKY  EXAMINATION.    See  Criminal  Law,  6. 

PRESUMPTIONS.  See  Appeal,  6;  Checks,  1;  Claim  and  Delivery,  8; 
Contracts,  28;  Corporationa,  3;  Criminal  Law,  28;  Default,  4; 
Judgments,  13,  25;  Libel,  11,  17;  Mechanics'  Liens,  2;  Negli- 
gence, 38,  41,  42;  Bed-light  Abatement  Act,  1;  Slander,  3; 
Workmen's  Compensation  Act,  6. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PRIORITIES.    See  Equity,  1;  Mortgages,  6 

PRISONS.    See  Cnminal  Law,  21. 

PRIVILEGED  COMMUNICATIONa    8m  Libel,  18,  19. 

PROHIBITION.    See  Divoree,  10. 

PROMISSORY  NOTES. 

1.  Sale  of  Bonds  bt  Bakk  to  Directors— Yauditt  or  Gonsidbra- 
TION. — Where,  following  an  impairment  of  the  assets  of  a  bank 
for  which  it  could  be  dosed,  in  order  to  relieve  that  embarrasi^ 
ment  snd  to  insure  the  bank's  continuance  in  business,  the  diree- 
tors,  at  the  direction  of  the  superintendent  of  banks,  purchase 
certain  corporate  bonds  from  the  bank,  giving  their  several  promis* 
sory  note,  secured  by  a  pledge  of  the  bonds,  in  payment,  such  note 
is  based  upon  a  valid  consideration.     (Stem  v.  McDonald,  79.) 

2.  Fraudulent   Befresemtations — ^Beliange   on — Pleading. — In   an 

action  on  such  promissory  note,  the  defense  of  fraud,  based  upon 
eertain  representations  claimed  to  have  been  made  by  the  superin* 
tendent  of  banks  at  the  time  of  its  execution,  is  insulBeiently 
pleaded  where  it  is  not  alleged  that  the  defendants  relied  upon 
said  representations  or  that  they  believed  them  to  be  true.     (Id.) 

8.  Making  of  Bepresentations  —  Denial  —  Findings  —  Afpsal. — ^lo 
such  action,  the  superintendent  of  banks  and  the  bank  examiner 
who  took  part  in  the  transaction  having  denied  that  such  repre- 
sentations were  made,  and  the  court  having  found  that  their 
testimony  was  true,  that  finding  is  conclusive  on  the  appellate 
court,  notwithstanding  there  was  evidence  to  the  contrary.     (Id.) 

4.  Action  Apfectino  Bonds  —  Duty  to  Protect  —  Allegation  or 
Ownership— Rescission  of  Sale. — After  the  bank  became  in- 
solvent, an  action  having  been  commenced  involving  the  bondt 
pledged  to  it  as  security  for  the  note  given  in  payment  thereof, 
but  to  which  the  bank  was  not  made  a  party,  it  was  the  duty  of 
the  superintendent  of  banks  to  intervene  to  protect  the  bonds  and 
to  controvert  any  claim  made  by  third  persons  claiming  owner- 
ship or  seeking  to  obtain  possession  of  said  bonds,  and  it  was  not 
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PBOMISSORY    NOTES    (Continued). 

neeessaiy  in  such  proceeding  that  the  snperlntendent  of  banks 
allege  and  prove  that  the  bank  held  said  bonds  merely  as  a 
pledge;  and  his  act  In  alleging  in  his  cross-complaint  in  inter- 
Tention  that  the  bank  was  the  owner  of  the  bonds  did  not  con- 
stitute a  rescission  or  repudiation  of  their  sale  to  the  directors  of 
the  bank.  (Id.) 
6.  E!kcution  of  Seveiul  Not*— Validitt  of — Nonoompuanci  With 
OsDm  OF  Superintendent  of  Banks. — ^The  promissory  note  given 
by  the  directors  of  the  bank  in  payment  of  the  bonds  was  not 
invalid  because  it  was  a  several  note,  and  not  a  joint  and  several 
note,  ato  the  superintendent  of  banks  had  directed  it  should  be. 
(Id.) 

6.  Sale  of  Bonds  to  Directobs — Absence  of  Resolution  Authob- 
iziNO — Estoppel. — In  an  action  by  the  superintendent  of  banks 
against  the  directors  of  an  insolvent  bank  on  their  promissory 
note  given  in  payment  of  certain  bonds  purchased  by  them  from 
the  bank  prior  to  its  insolvency,  the  defendants  are  estopped 
from  asserting  that  the  sale  of  the  bonds  to  them  was  not  valid 
because  it  was  not  authorized  by  a  resolution  of  the  board  of 
directors,  but  that  it  was  made  merely  upon  an  order  issued  by 
the  superintendent  of  banks.     (Id.) 

7.  Evidence  of  Indebtedness — ^Vabting  Tebms  by  Paxol. — In  an  ac- 
tion to  collect  an  alleged  balance  due  on  a  promissory  note,  in 
the  absence  of  any  allegation  or  showing  of  fraud  or  mistake,  it 
is  error  to  permit  the  defendant  to  show  by  parol  evidence  that 
at  the  time  he  executed  the  note  in  question  he  did  not  owe  the 
plaintiff  the  amount  for  which  the  note  was  given,  but  that  he 
was  entitled  to  credit  on  the  note  for  the  amount  of  certain  pay- 
ments made  prior  to  that  time.     (Bledsoe  v.  Stuckey,  95.) 

8.  AcnoN  to  Collect  Alleqed  Balance — Cross-complaint  fob  Ovxb- 
payments. — In  an  action  to  collect  an  alleged  balance  due  on  a 
promissory  note  given  in  payment  of  certain  cattle,  the  defendant 
may,  by  cross-complaint,  recover  from  the  plaintiff  any  sum  paid 
by  him  to  the  plaintiff  in  excess  of  his  indebtedness  on  the  trans- 
action.    (Id.) 

9.  Demand  fob  Overpayments — Pleading — Erbob  Without  Pbeju- 

DiCE. — In  an  action  to  collect  an  alleged  balance  due  on  a  promis- 
sory note  given  in  payment  of  certain  cattle,  a  cross-complaint 
to  recover  overpayments  on  account  of  such  indebtedness  made 
through  mutual  mistake  of  the  parties  fails  to  state  a  cause 
of  action  where  there  is  no  averment  of  either  demand  for  or 
nonpayment  of  the  overpayments  claimed  by  the  defendant;  but, 
under  section  4^  of  article  VI  of  the  constitution,  error  in  over- 
ruling a  general  «icniurrpr  to  such  cross-complaint  must  be  dis- 
regarded where  it  is  apparent  that  such  error  was  without 
prejudice.     (Id.) 
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PROMISSORY  NOTES  (Continued). 

10.  Failure  to  Demand  Oveepatments — Interest  Reoovebabls. — 
In  the  absence  of  a  showing  that  the  plaintiff  willfully  or  wrong- 
fully received  the  overpayments,  the  subject  matter  of  the  defend- 
ant's cross-complaint,  and  no  demand  having  been  made  prior  to 
filing  the  cross-complaint,  defendant  was  not  entitled  to  interest 
on  the  amount  of  his  recovery  under  the  cross-action  prior  to  the 
date  of  filing  his  cross-complaint.     (Id.) 

11.  Secured  by  Mortgage — ^Negotiability. — A  promissory  note,  se- 
cured by  a  mortgage  on  land,  both  being  executed  as  parts  of  the 
same  transaction,  and  containing  a  default  and  option  clause,  is 
not  negotiable.     (Stoner  v.  Security  Trust  Co.,  216.) 

12.  Pleading — Action  on  Promissory  Note— Sufficiency  of  An- 
swer.— In  an  action  upon  a  promissory  note,  it  is  error  to  enter 
judgment  against  the  defendants  upon  the  pleadings  where  their 
answer  not  only  contains  an  express  denial  of  the  material  allega- 
tion contained  in  the  complaint  as  to  nonpayment,  but  spedfieally 
alleges  that  the  entire  amount  of  principal  and  interest  due  upon 
the  note  has  been  fully  paid.     (Hill  v.  Moore,  353.) 

13.  Consideration — Agreement  to  Release  Defendants  from 
Payment — Sufficiency  of  Defense. — ^In  an  action  upon  a  promis- 
sory note,  proof  that  a  part  of  the  consideration  for  defendants' 
transfer  and  assignment  of  a  certain  lease  was  plaintiff's  agree- 
ment to  release  them  from  the  payment  of  the  note  sued  on  would 
constitute  a  sufficient  defense  to  plaintiff's  right  to  recover.     (Id.) 

14.  Attorney's  Pees — Action  on  Promissory  Note — Charge  In- 
curred— Evidence. — The  plaintiff  in  an  action  on  a  promissoiy 
note  is  not  to  be  denied  attorney's  fees  because  of  the  fact  that 
one  of  its  attorneys  is  a  regularly  paid  attorney  for  whose  ser- 
vices in  the  case  no  additional  charge  is  incurred,  where  the  main 
counsel  in  the  case  is  not  connected  with  plaintiff,  but  is  specially 
employed  by  plaintiff,  and  plaintiff  is  liable  to  this  counsel  for 
such  an  amount  as  will  compensate  him  for  his  services.  (Title 
Ins.  etc.  Co.  v.  Gould,  533.) 

15.  Value  of  Services — Determination  by  Court — ^Evidence. — Where 

the  complaint  in  such  action  alleges  that  a  special  attorney  has 
been  employed,  and  that  attorney  takes  the  stand  and  testifies 
to  the  different  acts  which  he  has  performed  in  the  conduct  of 
the  case  from  its  commencement,  the  court  is  authorized  to  form 
its  own  conclusion  as  to  the  value  of  such  services;  and  even 
though  testimony  is  given  by  experienced  attorneys  as  to  what,  in 
their  opinion,  would  be  a  reasonable  fee,  the  court,  under  sueh 
eircumstances,  may  disregard  such  testimony  and  make  an  allow- 
ance for  attorneys'   fees  in  accordance  with   its  own  eoneluaion. 

(Id.) 
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PBOMISSORY  NOTES   (Continued). 

16.  Estates  op  Deceased  Peesons — Action  on  Claim — ^Personal 
Liability  or  Administbator  for  CJosts. — In  an  action  upon  a 
promissory  note  against  the  special  administrator  of  the  estate  of 
the  deceased  maker  of  the  note,  following  the  rejection  of  a  claim 
based  on  such  note,  it  is  within  the  discretion  of  the  court  to 
assess  the  additional  costs  incurred  against  the  administrator  per- 
sonally without  any  particular  finding  of  mismanagement  or  bad 
faith.     (Id.) 

17.  Action  on— Defense — Agreement  to  Repurchase  Interest  in 
Invention — Findings — SurriciENCY  of  Evidence. — In  thia  action 
to  recover  upon  a  promissory  note  executed  by  defendant  to  plain- 
tiff and  his  copartner  as  part  consideration  for  the  transfer  to 
defendant  by  them  of  a  one-third  interest  in  an  invention  for  the 
improvement  of  cameras,  the  evidence  was  sufficient  to  justify  the 
findings  of  tho  trial  court  to  the  effect  that  plaintiff  and  his  co- 
partner agreed  to  repurchase  the  defendant's  interest  in  the  inven- 
tion on  or  about  a  specified  time,  if  the  latter  desired  to  sell,  and 
that  defendant,  at  the  time  specified,  did  elect  to  sell,  and  there- 
after did  sell,  his  interest  in  the  invention  to  plaintiff  and  his 
copartner,  and  the  latter  paid  to  defendant  a  given  sum  of  money 
on  account  of  such  repurchase,  which  amount  the  court  properly 
added  to  the  amount  of  the  note  sued  on  in  determining  the  bal- 
ance due  defendant.     (Mosley  v.  Seely,  608.) 

18.  Action  to  Recover  Balance  from  Undisclosed  Princtpal — ^Un- 

supported Finding. — In  this  action  to  recover  a  balance  due  on 
two  promissory  notes,  the  trial  court  was  not  justified  in  finding 
from  the  evidence  presented  that  the  defendant  against  whom 
judgment  was  rendered,  but  who  did  not  sign  the  notes,  was  the 
undisclosed  principal  of  his  codefendant,  who  signed  the  note,  but 
whom  the  court  relieved  from  liability.  (Hutchison  v.  Holland, 
710.) 
See  Corporations,  6-8;  Estates  of  Deceased  Persons,  2;  Nego- 
tiable Instruments,  3;  Pleading,  i. 

PROPERTY. 

1.  Pledge — Apparent  Ownership — ^Estofpeu — The  general  rule  that 
one  in  possession  of  personal  property  can  transfer  to  another, 
by  pledge  or  sale,  no  greater  interest  in  the  property  than  he 
himself  has,  is  subject  to  the  exception  that  where  the  owner 
of  the  property  clothes  another  with  the  apparent  title  to,  or  power 
of  disposition  over,  it  and  an  innocent  third  party  has  thereby 
been  induced  to  deal  with  the  apparent  owner  in  reference  thereto, 
tho  true  owner  is  estopped  from  afterward  asserting  his  title. 
(Stoner  v.  Security  Trust  Co.,  216.) 

2.  Bona  Fide  Purchaser — Neolioknce  of  Owxer — Proximate  Cause 
or  Deceit. — A   boJia  fide  purchaser  of  a   non-negotiable  chose  la 
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PROPERTY  (Continued). 

action,  from  one  to  whom  the  owner  assigned  apparent  abiolate 
ownership,  may  obtain  a  valid  title  as  against  such  owner,  al- 
though the  assignee  may  not  be  the  true  owner;  but  if  the  pur- 
chaser from  one  who  has  not  the  title,  and  has  no  real  authoritj 
to  sell,  relies  for  his  protection  on  the  negligence  of  the  true  owner, 
he  must  show  that  such  negligence  was  the  proximate  caiiM  of 
the  deceit  (Id.) 
See  Divorce,  20;  Insolvency,  9,  10. 

PUBLIC  LANDS.    See  Taxation,  L 

QUIETING  TITLE. 

1.  OwNEBSHiP  OF  Inteeest  IN  Tbust— -Flbaoino — PROOF. — In  an  ac- 
tion to  quiet  title  against  an  execution  levied  on  the  property, 
the  execution  having  issued  in  an  action  in  which  judgment  was 
rendered  against  a  brother  of  plaintiff,  the  defendants  are  pre- 
cluded from  offering  proof  that  plaintiff  holds  an  undivided  one- 
half  interest  in  the  property  in  trust  for  such  brother,  where  they 
do  not  plead  a  trust  or  any  other  equitable  interest,  but  merely 
allege  that  such  brother  is  the  owner  of  an  undivided  one-half 
interest  in  the  property.     (Milliken  v.  Valencia,  16.) 

2.  Pleadino — Suit  to  Determine  Adverse  Claim — CoNSTRUcnoN  of 
Complaint. — A  suit  in  the  nature  of  an  action  to  quiet  title,  the 
specific  object  of  which  is  to  cancel  two  purported  assignments  of 
a  note  and  mortgage,  and  for  the  recovery  of  the  money  collected 
by  the  assignees  under  them,  may  be  regarded  as  a  suit  under 
section  1050  of  the  Code  of  Civil  Procedure  to  determine  "an  ad- 
verse claim  ...  for  money,  or  property  upon  an  alleged  obligm- 
tion."     (Stoner  v.  Security  Trust  Co.,  216.) 

3.  Decree  Directing  Payment  of  Moetoagb— Finality  of  Judg- 
ment.— In  an  action  to  quiet  title,  a  judgment  decreeing  that  the 
plaintiff  is  the  owner  of  the  property,  subject  only  to  a  mortgage 
lien  of  the  defendants,  and  that  upon  the  payment  of  such  mort- 
gaged lien  the  plaintiff  will  be  entitled  to  a  decree  quieting  hit 
title  to  the  premises,  is  final  and  not  interlocutory  in  its  char- 
acter.    (Olds  V.  Thorington,  355.) 

4.  Incorrect  Description — Mutual  Mistake— EQuiTY.—Where  the 
parties  to  an  action  to  quiet  title,  by  mutual  mistake,  incorrectly 
describe  the  property  and  the  mistake  in  the  description  is  con- 
tained in  the  judgment  entered  therein,  in  a  subsequent  action  to 
quiet  title  and  to  correct  the  description  a  court  of  equity  has  the 
power  to  correct  the  mistake.  (Dunning  Brothers  Co.  v.  Johnson, 
897.) 

6.  Action  Against  Administrator — Soope  of  Judgment — Parties. — 
A  judgment  entered  in  favor  of  the  plaintiff  in  an  action  to  quiet 
title  against  the  administrator  of  the  estate  of  a  deceased  person 
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QUIETING  TITLE   (Continued). 

fa  binding  upon  her  estate,  and  is  binding  and  eonelnsiTe  at 
against  the  heirs  of  said  deceased,  eren  though  they  are  not  made 
parties  defendants.     (Schwan  ▼.  Bohle,  445.) 

6.  DiSCLAIMEB   BY  DauOHTEE — ABSENCE   OF   INTEREST — WaNT  OF   CON- 

SIDE&ATION. — The  trial  court,  in  such  action,  having  determined 
that  the  property  in  question  was  the  community  property  of  the 
plaintiff  and  his  deceased  wife,  and  hence  passed  to  him  solely 
and  absolutely  upon  her  death,  and  that  the  daughter  of  such  de- 
eeased  wife  never  had  any  interest  whatever  in  said  property,  the 
disclaimer  by  such  daughter  of  any  interest  in  the  property,  she 
having  been  made  a  party  defendant,  could  furnish  no  considera- 
tion for  an  oral  promise  by  plaintiff  to  deed  her  the  premises  upon 
demand.     (Id.) 

7.  Capacitt  of  Grantor — Order  of  Bbstoration  to  Gompstenot — 

EviDENCB. — In  an  action  to  quiet  title  to  real  property  involving 
the  validity  of  the  deed  under  which  plaintiff  claims  title,  the  ad- 
mission in  evidence  without  objection  of  an  order,  made  the  same 
day  the  deed  was  executed,  restoring  the  grantor  to  competency i 
is  sufficient  to  support  a  finding  that  she  was  mentally  competent 
to  make  such  deed.     (Smyth  v.  Fitch,  490.) 

8.  Mental    Competenot    of    Grantor— Gompuangs    With    Gondi- 

noNS  in  Deed— Evidence. — In  this  action  to  quiet  title  to  cer- 
tain real  property,  in  addition  to  the  admission  of  an  order 
restoring  to  competency  the  grantor  in  the  deed  under  which  plain- 
tiff claimed  title,  there  was  testimony  by  other  witnesses  that  such 
grantor  was  capable  of  transacting  business  and  of  understanding 
the  nature  of  the  transaction  resulting  in  the  execution  of  said 
deed;  and  plaintiff's  testimony,  which  was  corroborated  by  the 
testimony  of  other  witnesses,  was  sufficient  to  support  the  finding 
of  the  trial  court  that  plaintiff  complied  with  and  carried  out  the 
conditions  prescribed  in  such  deed,  and  upon  which  the  property 
was  conveyed  to  her.  (Id.) 
6ee  Adverse  Possession,  2;  Execution  Sales,  2;  Insolvency,  2, 
11;  Leases,  6;  Pleading,  2;  Vendor  and  Vendee,  9. 

BAPE.    See  Griminal  Law,  24. 

EATIFICATION.     See  Agency,  7;  Divorce,  10;  Husband  and  Wife,  6. 

BECITALS.     See  Bonds,  3;  Judgments,  28. 

BEGOBDATION.    See  Mortgages,  6. 

EECORDS. 
1.  Restobation  of  Records — Divorce  Action— Alimony  Provision — 
Insufficiency  of  Evidence — Judument. — Upon  .m  application  for 
the    lesturation    of    the    record    in    a    divorce    action,    the    court. 
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BECOBDS  (Continued). 

if  not  fullj  satisfied  from  the  evidence  adduced  in  support  thereof 
that  the  provision  for  alimony,  alleged  to  have  been  a  part  of  the 
original  decree  of  divorce,  correctly  expresses  the  order  previously 
made  by  it,  is  justified  in  refusing  to  direct  the  restoration  of  the 
record  to  the  extent  of  including  it  (Richmond  v.  Denny,  745.) 
2.  Date  of  Divorce — Reference  to  Beoobd  of  Title  Company. — 
In  such  a  proceeding  it  is  not  error  to  refuse  to  allow  a  witness 
to  testify  regarding  the  date  of  the  divorce  aetion  from  a  record 
of  a  title  company,  where  such  record  was  not  made  by  her  or 
under  her  direction.     (Id.) 

8.  Seevicb  of  Summons— Hearsay  Evidence. — In  such  a  proceed- 
ing, testimony  of  the  wife  that  she  knew  her  husband,  the  de- 
fendant, was  served  with  summons  in  the  divorce  action  at  a  given 
place,  if  based  on  hearsay,  is  properly  excluded;  and  it  is  not  error 
to  refuse  to  permit  her  counsel  to  show  by  tests  of  her  recollection 
that  she  has  a  remarkable  memory.     (Id.) 

4.  Knowledge  of  Defendant  of  Divohcs  Action — Conversations 
With  Plaintiff  Immaterial. — ^In  a  proceeding  to  restore  the 
records  in  a  divorce  action,  testimony  of  the  plaintiff  as  to  con- 
versations had  by  her  with  the  defendant  subsequent  to  the 
divorce  action,  if  offered  for  the  purpose  of  showing  that  the  de- 
fendant was  personally  served  at  a  given  place,  that  he  knew  a 
divorce  had  been  granted,  and  that  he  knew  the  amount  of  the 
permanent  maintenance,  is  immaterial  and  properly  excluded. 
(Id.) 

0.  New  Trial  Unauthorized. — In  a  proceeding  for  the  restoration 

of  lost  or  destroyed  records,  a   new   trial  is   unauthorized.     (Id.) 
See  Appeal,  8,  10,  14;  Criminal  Law,  12. 

RECOUPMENT.    See  Contracts,  14,  15. 

REn>-LIGHT    ABATEMENT    ACT. 

1.  Use  of  Premises  for  Immoral  Purposes — Continued  Existence 
— ^Rebuttal  of  Code  Presumption. — In  an  action  brought  under 
the  Red-light  Abatement  Act  to  abate  a  nuisance  alleged  to  have 
been  maintained  in  certain  premises,  the  trial  court  having  found, 
in  accordance  with  the  testimony  of  certain  witnesses  for  the  de- 
fendant, that  the  latter  caused  the  persons  who  had  been  using 
the  premises  for  immoral  purposes  to  remove  therefrom  three  days 
before  the  filing  of  the  complaint  in  the  action,  and  that  at  the 
time  of  the  filing  of  the  complaint,  there  was  no  tenant  or  other 
person  whatever  occupying  said  premises,  the  presumption,  declared 
by  section  1963,  subdivision  32,  of  the  Code  of  Civil  Procedure, 
"that  a  thing  once  proved  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature/'  if  It  applies  to  the  existence  of  such 
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RED-LIGHT    ABATEMENT   ACT    (Continued). 

a  nuisance,  is  dispelled  or  overcome  by  other  evidence.  (People 
V.  Goddard,  730.) 

2.  Finding    That   Property    is    Nuisance— Conclusion   of   Law. — 

In  such  an  action,  the  trial  court  having  found  that  on  and  prior 
to  a  certain  date  the  property  in  question  was  used  for  the  pur- 
pose of  lewdness,  assignation,  and  prostitution,  and  that  on  a 
subsequent  date,  which  was  prior  to  the  filing  of  the  complaint, 
the  owner  caused  the  persons  so  occupying  and  using  the  same  to 
remove  therefrom,  a  further  finding  that  **the  said  upper  story  of 
said  building  was  and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California,"  taken  alone  or  by  itself,  is  a  conclusion  of 
law  and  docs  not  involve  a  finding  of  fact.     (Id.) 

3.  Eviction  or  Tenants — Failure  to  Remove  Furniture  Immate- 
rial.— In  such  an  action,  the  trial  court  having  found  that  the 
owner,  upon  learning  the  use  to  which  her  property  was  being 
put,  caused  the  persons  so  occupying  and  using  the  same  to  remove 
therefrom,  its  further  finding  that  the  furniture  in  said  building 
at  and  during  the  time  the  nuisance  was  being  maintained  therein 
was  not  removed  from  said  premises  at  the  time  those  using  them 
for  immoral  purposes  were  compelled  by  the  owner  to  vacate  the 
building,  { ossesses  no  significance  as  proving  the  continued  mainte- 
nance of  the  nuisance.     (Id.) 

4.  Inconsistent    Findings — Reversal    of    Judgment. — In    such    an 

action,  where  there  are  irreconcilably  inconsistent  findings  upon 
a  particular  ultimate  fact,  such  as  the  fact  of  the  continued  exist- 
ence of  the  nuisance  at  the  time  of  the  commencement  of  the 
action,  a  judgment  or  decree  in  favor  of  the  people  so  predicated 
cannot  be   upheld.     (Id.) 

6.  Good  Faith  op  Owner  in  Evictino  Tenants  —  Evidence  — 
Unsupported  Finding. — In  this  action  brought  under  the  Red-light 
Abatement  Act  to  abate  a  nuisance  alleged  to  have  been  main* 
tained  in  certain  premises,  the  defendant  having  shown  that  imme- 
diately upon  learning  through  a  newspaper  article  of  the  use  to 
which  her  premises  were  being  put,  she  caused  the  females  who 
were  conducting  the  premises  for  immoral  purposes  to  be  evicted 
therefrom,  and  the  prosecution  having  introduced  no  testimony 
tending  to  show  that  the  closing  of  the  place  by  the  owner  was 
not  done  in  good  faith,  a  finding  that  the  act  of  the  owner,  in 
evicting  therefrom  the  parties  who  were  using  it  for  immoral  pur- 
poses, was  not  done  in  good  faith  for  the  purpose  of  permanently 
abating  said   nuisance,  is  unsupported.     (Id.) 

6.  Abatement  of  Nuisance  Prior  to  Suit— Dismissal  of  Ac- 
tion.— Where  a  nuisance  to  abate  which  an  action  has  been  com- 
menced has   been  abated  or  suppressed  by  the  parties  themselves 
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BED-LIGHT   ABATEMENT   ACT    (Continued). 

prior  to  the  eommencement  of  tlie  action,  the  farther  proseentioa 
of  the  action  cannot  be  maintained  and  the  action  should  Im 
dismissed.     (Id.) 

BEFOBMATION.    See  Automobile  Insurance,  8. 

BELEASE.    8ee  Promissory  Notes,  13. 

BEMEDIES.    See  Pledges,  1;  Vendor  and  Vendee^  7. 

BEPLEYIN.    See  Claim  and  Deliyery. 

BEPBESENTATIONS.    See  Vendor  and  Vendee,  1,  8. 

BEPUTATION.    See  Libel,  3. 

BESCISSION.    See   Contracts,   17,   20;    Promissory   Notei»  i. 

BESIDENCE.    See  Homesteads,  4. 

BES   IPSA  LOQUITUB.    See   Negligence,  84. 

BES  JUDICATA.    See  Judgments,  2,  8,  19,  27. 

BESTOBATION.    See   Contracts,   20;   Husband   and   Wife,   7;   Judg- 
ments, 18. 

SALES. 

1.  Option  —  Bepttrchask    or    Autoicobili  —  Tim    or    Ezbbcisx.— 

Where  in  connection  with  the  purchase  of  an  automobile  the  pnr^ 
chaser  turns  over  to  the  dealer  an  automobile  which  he  then 
owns,  which  it  is  agreed  is  to  be  held  hj  the  dealer  for  thirty 
days  at  a  price  to  net  the  purchaser  a  given  amount,  and  if  not 
sold  in  thirty  days  the  purchaser  has  the  option  to  buy  it  back 
for  a  specified  amount  plus  repairs  put  on  it,  the  purchaser  ean- 
not  be  called  upon  to  exercise  his  option  to  repurchase  the 
machine  immediately  upon  the  expiration  of  the  thirty  days,  but 
must  be  deemed  to  have  been  allowed  a  reasonable  time  thereafter 
within  which  to  exercise  that  option;  and  the  exercise  of  such 
option  forty-five  days  after  the  option  period  had  commenced  to 
run  was  within  a  reasonable  time  where  at  that  time  the  repairs 
on  the  car  were  not  fully  completed.     (Lee  t.  De  La  Motte,  28.) 

2.  Action  roa  Convkbsion — ^Dsuvxay  or  Bill  or  SALB--ErRCT 
or  Continued  Possession. — ^In  an  action  to  recover  for  the 
alleged  conversion  of  an  automobile  claimed  to  have  been 
improperly    seized    under    attachment    process    l^    the    defendanl 
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Bheriffy  the  jurj  is  properly  instnieted  that  if  thej  find  that  the 
judgment  debtor  in  the  action  in  whieh  the  writ  under  whieh  the 
sheriff  acted  was  issaed,  prior  to  the  time  of  delivering  to  plain- 
tiff a  bill  of  sale  for  the  automobile  in  question,  had  the  use  of 
•aid  automobile,  and  that  thereafter,  subsequent  to  the  deliverj  of 
said  bill  of  sale,  he  still  continued  to  have  thpt  use  and  control  of 
said  automobile  in  the  same  manner  and  to  a  like  extent,  there  was 
no  such  delivery  as  the  law  contemplates  as  requisite  to  constitute 
a  valid  transfer.     (Tennant  v.  Cline,  461.) 
See  Automobile  Insurance,  8;  Brokers,  1;  Claim  and  Delivery,  1; 
Contracts,  2,  3,  5-7,  9,  10,  19,  29;  Conversion,  3)  Evidence, 
8,  9;  Judgments,  20;  Promlssoiy  Notes,  4,  6,  17. 

SATISFACTION.    See   Judgments,   10. 

SCHOOL  LAW. 

1,  Chanqb  of  Sot  of  High  School  Withih  City— Powbb  of 
BOASD  OF  Tbustess. — ^Uudcr  the  amendment  to  section  1742  of 
the  Political  Code,  enacted  in  1919,  the  board  of  trustees  of  a 
high  school  district  having  a  school  building  within  the  limits 
of  an  incorporated  city  by  a  majority  vote  may  change  the  site 
of  the  high  school  from  one  place  to  another  within  the  cor- 
porate limits  whenever  a  new  building  is  to  be  erected.  (Lawson 
v.  Turlock  XT.  H.  School  Dist.,  252.) 

8b  CONSTiTunoNALiTT  OF  CoDK  AMENDMENT. — The  amendment  to 
section  1742  of  the  Political  Code,  enacted  in  1919,  which  permits 
the  board  of  trustees  of  a  high  school  district  having  a  school 
building  within  the  limits  of  an  incorporated  city,  by  a  majority 
vote,  to  change  the  site  of  the  high  school  from  one  point  to  an- 
other  in  the  same  city  is  not  obnoxious  to  the  provisions  of  article 
IV,  section  25,  subdivision  28,  of  the  state  constitution,  which  pro- 
vides that  the  legislature  shall  not  pass  local  or  special  laws  pre- 
scribing the  powers  and  duties  of  officers  of  school  districts.    (Id.) 

SECUBITT. 

Absionmxnt  of  Note  and  Mobtgagb — Oollatebal  Sbcttbitt— Evi- 
dence— ^Finding. — In  this  action  to  recover  a  note  and  mort- 
gage, and  certain  sums  of  money  alleged  to  have  been  collected 
thereon,  the  evidence  was  sufficient  to  sustain  the  finding  of  the 
trial  court  that  the  assignment  from  plaintiffs'  predecessor  to  cer- 
tain of  the  defendants  was  given  as  collateral  security  for  money 
advanced,  and  that  they  were  taken  by  them  as  such  and  not  by 
way  of  absolute  ownership  for  an  adequate  consideration.  (Stoner 
v.  Security  Trust  Co.,  216.) 

See  Guaranty,  4;   Negotiable  Instruments,  1;   VeuJor  and  Ven- 
dee, 11. 
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SERVICE.      See  Appeal,  18. 
SEBVICES.    See   Husband  and  Wife,  L 
8HEBIFFS.    See  Attachment,  1. 

SLANDER. 

1.  Damages  Recoverable — ^Malicf— Instbuotions. — ^In  an  action  for 

Blander  an  instruction,  in  effect,  that  if  the  jury  find  that  the 
defendant  spoke  the  objectionable  words  of  and  concerning 
the  plaintiff,  they  can  award  the  plaintiff  both  compensatory 
and  punitive  damages,  without  regard  to  any  consideration  of 
malice  or  motive,  but  that  they  can  decline  to  award  damages  for 
the  alleged  slander  only  in  the  event  they  should  find  that  defend- 
ant did  not  utter  the  words  charged  of  and  concerning  plaintiff,  is 
prejudicially  erroneous.     (Wright  v.  Baldwin,  147.) 

2.  Evidence — ^Pboof  of  Malice. — Malice  is  always  an  issue  in  an 
action  for  slander  where  plaintiff  seeks  punitive  damages,  but 
such  malice  may  be  proved  directly  or  indirectly  by  direct  evi- 
dence of  the  evil  motive  or  intent  or  by  inferences  which  may 
be  drawn  from  the  facts  proved.     (Id.) 

8.  Inference  of  Malice — Presumption— Instructions. — Although, 
in  awarding  punitive  damages,  the  jury  may  infer  malice  from 
an  unprivileged  utterance  of  a  false  charge  slanderous  per  $e, 
such  inference  must  be  drawn  by  the  jury  from  the  facts  proved; 
it  is  not  a  presumption  of  law  which  the  court  itself  can  make. 
Failure  to  so  instruct  the  jury  is  error.     (Id.) 

STATUTE  OP  FRAUDS.    See  Broker's  Commissions,  2;  Contracts,  18. 

STATUTE  OF  LIMITATIONS.  See  Accounts,  1;  Attorney  at 
Law,  1;  Claim  and  Delivery,  6;  Common  Carriers,  1;  Corpora- 
tions, 10;  Findings,  2;  Homesteads,  3;  Insolvency,  11;  Mort- 
gages,  7;   Negligence,  2;   Poison  Act,  3. 

STATUTOBT  CONSTRUCTION. 

Duty  of  Courts. — It  is  the  duty  of  the  courts  to  interpret  statutes 
in  such  a  manner  that  they  may  be  free  from  ambiguity,  and  not 
to  be  ingenious  to  find  ambiguities  in  them  because  of  extraneous 
matters,  nor  is  it  their  duty  to  assume  the  function  of  the  law- 
making power.  (Bumetsch  v.  Davie,  512.) 
See  Ordinances,  1,  2. 

STOCK    AND    STOCKHOLDEBS.    Soe    Corporations,    1,    4,    11,    12. 

STOCKHOLDERS'   LIABILITY.     See   Coipuiulions,  6,  10. 
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STOP  NOTICES.    See  Mechanics'  Liens,  8. 

STBEET   LAW. 

1.  Bonds— Term  —  Omission  to  Designate — Cub«  of  DErscr. — 
Where  the  resolution  of  intention,  in  connection  with  pro- 
ceedings for  certain  street  work  instituted  and  carried  through 
under  the  provisions  of  the  Vrooman  Act  and  the  Bond  Act  oi 
1893,  provides  that  serial  bonds  shall  issue  to  represent  the  cost 
and  expense  of  the  work,  but  the  citj  council  does  not  designate 
the  period  of  time  over  which  the  bonds  shall  extend,  and  no 
objection  in  writing  or  appeal  is  filed,  either  from  or  concerning 
the  assessment  which  is  issued  or  the  action  of  the  superintendent 
of  streets  in  designating  in  the  warrant  attached  to  the  assess- 
ment the  period  of  time  over  which  the  bonds  shall  extend,  or 
otherwise,  and  bonds  are  accordingly  issued,  the  defect,  if  not 
waived  by  the  failure  to  appeal  from  the  action  of  the  superin- 
tendent of  streets  in  fixing  in  the  warrant  the  period  of  time 
over  which  the  bonds  should  extend,  is,  under  section  4  of  the 
Bond  Act,  cured  by  the  issuance  of  the  bonds.  (Cohn  v.  Thomp- 
son, 135.) 

2.  Issuance  of  Bonds — Default  in  Payment — ^Demand  fob  Sale 
OF  Pbopeety — ^Latv!  Governing. — ^Where  the  Improvement  Act 
of  1911,  at  the  time  certain  street  work  was  performed  and 
bonds  were  issued,  required  the  treasurer  after  default  and 
demand  to  publish  a  notice  of  the  proposed  sale  in  a  news- 
paper and  that  a  similar  notice  should  be  ''served  upon  any  such 
owner,  if  any,  either  personally  or  by  depositing  the  same  in  the 
postoflSce,"  etc.,  the  city  treasurer  is  not  justified  in  refusing  to 
proceed  with  the  sale  until  the  bondholder  shall  have  first  de- 
posited with  him  the  cost  of  having  a  search  of  the  records  made 
for  the  purpose  of  ascertaining  the  names  of  all  lienholders  of 
record,  or  unless  the  bondholder  shall  have  had  such  search  made 
on  the  ground  that  prior  to  default  and  demand  for  the  sale  of 
the  property  that  act  was  amended  so  as  to  require  a  similar 
notice  to  be  mailed  to  the  person  to  whom  the  property  is  assessed 
and  to  all  record  lienholders.  (Oakland  S.  L  Bond  Co.  v.  Fitz- 
maurice,  258.) 

3.  Veooman  Act  —  Date  of  Actual  Completion   of   Work  —  Con- 

flicting Evidence — Finding — Appeal. — On  appeal  from  the  judg- 
ment in  an  action  by  a  materialman  against  the  sureties  on  a 
bond  given  by  a  contractor  under  the  Vrooman  Act,  the  appellate 
court  is  bound  by  the  finding  of  the  trial  court  as  to  the  date  of 
actual  completion  of  the  work,  where  that  finding  was  based  on 
conflicting   evidence.     (Barr  Lumber  Co.  v.  Joy  Const.  Co.,  408.) 

L  CONTROVEBSY  OVEB  WOBK — COMPLETION  TO  SATISFACTION  OF 
STBEET    SUPii^INTENDENT — YeBIFIED    STATEMENTS    BY    MATERIALMEN 
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^TiME  FOE  Filing. — Where  a  contract  for  certain  street  Improre- 
ments  provides  that  the  work  is  to  be  done  to  the  satisfaction  of 
the  street  superintendent  and,  notwithstanding  the  specifieationa 
call  for  the  wetting  down  of  the  curbing  for  a  period  of  seven 
days,  the  street  superintendent  insists  that  the  specifications  re- 
quire that  the  cement  be  wet  down  for  ten  days,  and  the  foreman 
for  the  contractor  acquiesces  in  the  street  superintendent's  demand 
to  wet  it  for  ten  days,  and  does  so,  the  thirty  days  within  which 
materialmen  must  file  their  verified  statements  with  the  street 
superintendent  commences  to  run  from  the  date  of  actual  comple- 
tion of  the  work.     (Id.) 

5.  SurnciENCY  of  Verified  Claims  Filed — Subplus  Mattkb  Imica- 
TERiAL. — In  this  action  against  the  sureties  on  a  bond  given 
by  a  contractor  under  the  Vrooman  Act,  the  verified  claims  filed 
with  the  street  superintendent  sufficiently  complied  with  the  re- 
quirements of  section  6%  of  said  act;  and  such  claims  were  not 
renrlered  insufficient  by  the  statement  made  in  each  of  them  "that 
the  said  undersigned  claims  a  lien  upon  any  moneys,  warrants,  or 
bonds  for  the  said  sum  aforesaid  on  account  of  said  material  so 
furnished   for  said   improvement''     (Id.) 

6.  FOBECLOSUBB      OF      LlEN  —  PbIVATI       CONTRACT  —  KNOWLEDGE      OV 

Vendor  of  Property — Evidence — Finding. — ^In  this  action  to 
foreclose  a  lien  for  street  work  done  under  a  private  contract 
entered  into  with  the  vendee  in  possession  under  a  written  install- 
ment contract  of  purchase,  the  evidence  was  sufficient  to  support 
the  finding  of  the  trial  court  that  the  vendor  of  the  property,  who 
did  not  sign  the  contract  to  do  the  street  work  but  whose  president 
and  general  manager,  upon  being  informed  by  the  street  contrae- 
tors  as  to  such  contract  and  the  nature  and  kind  of  the  intended 
street  work,  expressed  himself  as  pleased  and  said  "it  was  a  fine 
thing  to  do,  to  have  the  street  paved  with  asphalt,  and  to  go  ahead 
and  do  the  work,*'  had  knowledge  of  the  work  before,  at,  and  dur- 
ing the  course  of  the  performance  of  the  contract.  (Raisch  v. 
Helfrich,  494.) 

7.  Estoppel — Failure  to  File  Notice  of  Nonresponsibilitt — 
Application  of  Code  Section  to  Street  Work.— By  the  amend- 
ment in  1911  of  section  1192  of  the  Code  of  Civil  Procedure,  the 
legislature  extended  the  statutory  estoppel  created  by  that  section, 
on  account  of  the  owner's  failure  to  file  a  notice  of  n  on  responsibil- 
ity, to  street  work  liens  under  section  1191  of  said  code.     (Id.) 

8.  Improvement  Act  of  1911— Issuance  of  Bonds — Sufficiency 
OF  Recital  in  Resolution  of  Intention. — A  resolution  of  inten 
tion  to  order  certain  street  work,  under  the  Improvement  Act 
of  1911  and  Improvement  Bond  Act  of  1915,  is  not  vitiated 
by  a  recital  therein  "that  a  serial  bond  to  represent  unpaid 
assessment"   will  be   issued.    wfe?-«  &v.  **    •«criution   states   further 
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that  the  bonds  will  be  issued  "in  the  manner  provided  hj  the  Im- 
provement Bond  Act  of  1915,"  a  general  reference  in  the  pro- 
ceedings prior  to  the  warrant  adopting  the  provisions  of  that  act 
being  sufficient  to  confer  jurisdiction.  (Federal  Construction  Oo. 
V.  Ryan,  637.) 
9.  Amended  Bssoldtion  of  Awabd  —  Bight  to  Adopt — Ck>RaBo- 
TION  or  Ebbob. — In  the  improvement  of  streets  under  the  provi- 
sions of  the  Improvement  Act  of  1911  and  Improvement  Bond 
Act  of  1915,  the  city  council  has  jurisdiction  to  pass  an  amended 
resolution  of  award  in  order  to  correct  an  error  in  its  original 
resolution,  provided  at  the  time  of  the  adoption  of  such  amended 
resolution  no  rights  of  third  persons  have  vested.     (Id.) 

10.  Amount  of  Bid — Begitals  in  Award  and  Notice— Substan- 
iiAL  Compliance  With  Law.— Where  the  resolution  of  award  re- 
eites  that  the  contract  for  doing  the  work  was  awarded  to  a  given 
company  *'at  the  prices  named  in  its  bid,"  and  the  notice  of  award 
as  posted  and  published  declares  that  the  board  of  trustees 
"awarded  the  contract  for  said  work  to  the  lowest  responsible 
bidder  ...  at  the  prices  named  for  said  work  in  said  proposal  or 
bid  on  file,''  this  constitutes  a  substantial  compliance  with  the 
provisions  of  the  Improvement  Act  of  1911«     (Id.) 

8TBKETS.    See  Negligence,  14. 

8UBB00ATI0N.    See  Appeal,  2. 

SUCCESSION.    Bee  Divorce,  17. 

SUMMONS.    See  Husband  and  Wife,  13;  Judgments,  25;  Pleading,  4. 

SUPPLEMENTABY  PBOCEEDINGS, 

1.  ElzscunoN — Immaterial  Ebbob  in  Title — Jubisdiotion — Con 
tempt. — ^Where  the  given  name  of  the  plaintiff  is  erroneously 
stated  in  the  order  of  examination  made  in  a  proceeding  supple- 
mental to  execution,  but  all  the  information  concerning  the  action 
and  judgment  are  fully  and  accurately  given  in  the  order  and  in 
the  affidavit  upon  which  such  order  is  based,  certified  copies  of 
which  are  served  on  the  person  to  whom  such  order  is  directed, 
the  error  being  such  that  no  one  could  be  deceived  or  misled 
thereby,  such  order  of  examination  is  not  void  and  the  trial  court 
is  not  thereby  deprived  of  jurisdiction  to  render  a  judgment  in 
contempt  for  failure  to  obey  the  same.  (Drew  v.  Superior  Court, 
150.) 

2,  Pleading  —  Cobpobatb     Existence — Admission     by    Pleadings — 

Collatebal  Attack  on   Judgment. — The   corporate   existence   of 
the  defendant  being  established  by  the  failure  of  the  defendant  to 
deny  the  allegation  of  that  fact  in  plaintiff's  verified  eomplainty 
47  0al.App.— «7 
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the  judgment  entered  thereon  against  the  corporation  ia  final  and 
eoncluBive  upon  said  matter  and  is  not  open  to  attack  in  a  pro- 
ceeding supplemental  to  execution.     (Id.) 

SUBETIE^S.    See  Guaranty,  2»  8;   Negligence,  11. 

TAXATION. 

1.  Improvements  on  Pubuc  Lands — ^Liabilitt  to  Assessment. — 
Though  land  in  this  state  may  be  exempt  from  taxation  because 
it  belongs  to  the  city,  or  to  the  state,  or  to  the  United  States, 
improvements  made  thereon  by  an  individual  for  his  own  use  and 
benefit  are  subject  to  assessment  and  taxation.  (Outer  Harbor 
Co.  y.  Los  Angeles  Co.,  194.) 

2.  Cotton  Imported  from  Mezioo— Retention  and  Storage  bt 
Importer  in  Original  Bales — Nonliabilitt  fob  State  and 
Local  Taxes. — Cottons  and  bellies  in  flat  bales  imported  into 
the  United  States  from  the  republic  of  Mexico  are  not  subject 
to  state  or  local  taxation  so  long  as  they  remain  the  property  of 
the  importer  and  are  contained  in  the  unbroken  original  form  or 
bales  in  which  they  were  imported,  it  being  immaterial  that  the 
bales  are  stored  in  various  places  in  a  warehouse  in  which  home- 
grown cotton  is  also  stored,  that  they  were  imported  duty  free, 
and  that  the  form  in  which  they  were  imported  is  not  suitable  for 
long  transportation,  it  being  necessary  to  compress  the  bales  into 
more  compact  form  for  that  purpose  before  delivering  the  same  to 
the  railroad  for  transportation.  (Imperial  Development  Co.  t. 
City  of  Calexico,  666.) 

9  Action  to  Test  Validitt  of  Tax  Levied — Submission  on 
Agreed  Statement  of  Facts  —  Belief  Authorized. — ^Where  an 
action  to  test  the  validity  of  a  tax  levied  on  such  cotton  and  bellies 
is  submitted  on  an  agreed  statement  of  facts  which  contains  con- 
flicting statements  as  to  the  status  of  the  property,  it  being  stated 
in  one  place  that  plaintiff  demanded  of  defendants  the  delivery  of 
said  property  but  that  they  refused,  and  now  refuse,  to  deliver  the 
same  unless  the  tax  is  first  paid,  which  plaintiff  refused  and  re- 
fuses to  do,  and  in  another  that  the  taxes  were  paid  under  protest, 
the  trial  court,  under  plaintiff's  prayer  for  general  relief,  has 
power  to  do  full  justice  between  the  parties  in  disposing  of  the 
litigation  by  directing  a  return  of  the  property  held,  or  of  the 
money  collected  by  the  assessor,  as  the  facts  may  wariant,  and  is 
not  limited  to  granting  plaintiff's  specific  prayer  that  the  tax  be 
declared  invalid.     (Id.) 

4.  Cotton  Imported  from  Mexico — Betention  and  Storage  bt  Im- 
porter IN  Original  Bales — Nonliabilitt  foe  State  and  Local 
Taxes. — Judgment  reversed  on  the  authority  of  Imperial  Develop- 
ment  Co.  v.  City  of  Cdlexico,  ante,  p.  666,  except  that  this  actios 
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involves   a   eounty   tax  sought   to  be  levied.     (Imperial   Develop- 
ment Co.  V.  Oountj  of  Imperial,  794.) 
See  License  Taxes. 

TIMK.  See  Appeal,  3,  11;  Common  Carriers,  3;  Corporations,  10; 
Default,  1;  Fire  Insurance,  3;  Judgments,  23;  Police  Officers, 
4;   Sales,  1;   Street  Law,  4. 

TITLE.  See  Claim  and  Delivery,  1;  Contracts,  7,  8;  Corporations,  1; 
Deeds,  1;  Execution  Sales,  1;  Husband  and  Wife,  8,  12;  In- 
solvency, 4,  7;  Mortgages,  4;  Parties,  1;  Pleading,  2;  Poison 
Act,  2;  Property,  1,  2;   Trusts,  2. 

TORTS.    See   Mortgages,   1. 

TRADE  NAMES. 

1.  Injunction — SumcuENcr     of     CoMPLAiNT—FiNDiNas  —  Evidxncx. 

In  this  action  for  an  injunction  to  restrain  the  defend- 
ants from  using  and  from  conducting  business  under  the  name 
under  which  plaintiff  had  established  and  was  conducting  a 
school  devoted  to  the  art  of  music,  and  for  damages,  the  complaint 
was  sufficient  as  against  a  general  demurrer,  and  the  evidence 
was  sufficient  to  sustain  the  findings  of  the  trial  court  with  refer- 
ence to  the  deceit  and  fraud  practiced  by  the  defendants,  other 
than  the  defendant  corporation,  upon  the  plaintiff  by  assuming 
and  using  the  name  under  which  the  latter  had  been  doing  busi- 
ness.    (Mills  V.  Conservatory  of  Music,  300.) 

2.  Prior    Use    of    Name — Equity. — Where    one    has    been    first    in 

the  field  doing  business  under  a  given  name,  courts  of  equity,  in 
the  interest  of  fair  commercial  dealing,  will  protect  that  person 
to  the  extent  of  compelling  competitors  to  use  reasonable  pre- 
cautions to  prevent  deceit  and  fraud  upon  the  public  and  upon  the 
business  first  in  the  field.     (Id.) 

3.  Pleading — Breach  of  Obligation  by  Defendants — Natural  Re- 

sult— Special  Damage. — The  refusal  of  a  music  company  to  carry 
out  a  contemplated  scheme  which  had  been  agreed  upon  to  buy  a 
certain  number  of  scholarships  in  plaintiff's  conservatory  of  music 
because  of  defendants'  adoption  in  use  of  the  same  name  as  that 
under  which  plaintiff  had  been  and  was  doing  business  constituted 
a  special  damage,  compensation  for  wlrch  could  be  recovered  only 
where  such  damage  was  specially  pleaded.     (Id.) 

TBANSFE:B.     See  Insolvency,  7,  8. 
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TRIAL. 

1.  Notice  or  Hearing  —  Depaultino  Defendant.— The  notiee  of 
time  of  hearing  of  an  action,  as  provided  bj  section  594  of  the 
Code  of  Civil  Procedure,  need  not  be  given  to  a  defaulting 
defendant.     (Uplinger  ▼.  Yonkin,  435.) 

2.  Failubb  to   Give   Notice — Jurisdiction   to   Eutebl  Judgment. — 

In  those  cases  where  the  requirements  of  section  594  of  the  Code 
of  Civil  Procedure  are  applicable,  a  trial  and  judgment  given 
without  such  notice  is  merely  erroneous  and  is  not  in  excess  of 
the  court's  jurisdiction.     (Id.) 

8.  Abrupt  Manner  or  Trial  Judge — ^ErrscT  on  Appellant's 
Counsei^-Lack  or  Prejudice. — ^A  judgment  will  not  be  reversed 
on  appeal  because  the  trial  judge,  in  expressing  his  rulings, 
spoke  laeonicallj,  decisively,  and  with  great  brevity,  where 
there  is  nothing  to  show  that  the  disposition  of  the  court  was 
other  than  usual,  or  that  any  prejudice  resulted  to  appellant  which 
prevented  him  from  showing  that  the  facts  were  different  from 
those  appearing  in  the  record,  however  much  the  abrupt  manner 
of  the  trial  judge  may  have  been  disconcerting  to  appellant's 
counsel.     (Lewis  v.  Crenshaw,  781.) 

TRUSTS. 

1.  AcnoN  TO  Establish — Evidence  —  Finding.  —  In  this  action 
brought  to  have  it  determined  that  the  defendants  held  cer- 
tain real  property  which,  it  was  alleged,  had  been  purchased 
with  funds  belonging  to  the  plaintiff  and  to  have  a  trust  thereon 
declared  in  his  favor,  in  which  the  defendants  claimed  that  the 
property  in  question  was  purchased  with  moneys  belonging  to  them 
before  they  came  to  this  state,  the  testimony  of  the  defendants 
was  so  surrounded  with  the  elements  of  uncertainty,  improbability, 
and  suspicion  that  the  trial  court  was  justified  in  disregarding  it 
and  in  finding  that  at  the  time  they  came  to  this  state  they  had 
no  property  of  any  substantial  value.     ( Willi ts  t.  Helmer,  809.) 

2,  Contingent  Interest  or  Trustor — Sale  on  Execution — Er- 
rECT  or  Sale  by  Trustee — Title  to  Property. — ^Where  real 
property  is  conveyed  to  a  trustee  for  the  benefit  of  certain  credi- 
tors of  the  grantor,  with  power  to  manage  and  sell  said  property 
and  to  apply  the  proceeds  to  the  payment  of  said  debts,  and  to 
pay  the  balance,  if  any,  over  to  the  grantor,  such  grantor,  np  to 
the  time  of  sale,  has  a  contingent  interest  in  the  property,  which 
may  be  levied  upon  and  sold  under  execution,  but  upon  a  sale  by 
the  trustee,  pursuant  to  the  terms  of  the  trust,  the  purchaser  ae- 
quires  both  the  legal  and  the  equitable  title  to  the  property,  dis- 
charged of  all  trusts,  the  contingent  interest  of  the  original  gran- 
tor iu  the  property  being  changed  into  a  contingent  interest  in  the 
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proceeds  of  the  sale,  provided  any  exists  after  tbe  purposes  of  the 
trust  have  been  fulfilled.     (Eibbe  y.  Graves,  576.) 
See  Pleading,  2;  Quieting  Title,  1. 

UNDUE  INFLUENCE.    See  Divorce,  7. 

VENDOR  AND  VENDEE. 

1.  Pbxbbncx  of  Qas-pipbs  Undes  Lakd — ^Repeesentation  ov  Exist- 
INO  Faot. — A  representation  hy  the  vendor  to  the  vendee  under  a 
contract  for  the  purchase  of  certain  land  "that  gas-pipes  were 
alreadj  upon  or  under  the  land"  is  of  an  existing  fact,  and  not 
a  promise  of  something  to  be  done  before  the  completion  of  the 
contract.     (Edge  v.  Bryan,  312.) 

2.  "ViBOiM  Soil"— Expression  or  Fact.— A  representation  by  the 
vendor  to  the  vendee  that  the  land  agreed  to  be  sold  was 
"virgin  soil"  was  an  expression  of  fact,  and  not  one  of  opinion, 
where,  on  being  asked  what  "virgin  soil"  meant,  the  vendor  said 
that  it  "had  been  a  sheep  pasture  and  never  cultivated."     (Id.) 

8.  Bepbbsentations  of  Vendor — ^Reliance  on  bt  Vendee— When 
NOT  ExPBSSSiONS  OF  OPINION  —  ESTOPPEL. — Where  the  vendee 
relies  on  the  representations  of  the  vendor,  and  acts  upon  the 
faith  thereof,  without  relying  on  his  own  judgment  or  opinion, 
and  this  is  known  to  the  vendor,  the  latter  cannot  shelter  himself 
under  the  pretense  that  his  representations  were  mere  expressions 
of  opinion,  when  they  are  discovered  to  be  false.     (Id.) 

4.  SuFFiciENCT  OF  PLEADING  AND  Pboof. — In  this  action  by  the 
vendee  against  the  vendors  to  rescind  a  contract  for  the  purchase 
of  land,  and  for  damages,  the  plaintiff  not  only  alleged,  but 
proved,  that  she  believed  the  representations  made  by  the  defend- 
ants were  true  and  relied  upon  them  and  that  she  was  damaged 
thereby.     (Id.) 

A,  DIFENSE      NOT     PLEADED  —  REJECTION     OF     EVIDENCB     PBOPEE. — In 

such  action,  the  trial  court  properly  sustained  plaintiff's  objections 
to  certain  evidence  offered  by  defendants,  which  evidence  tended 
to  prove  that  during  a  certain  period  of  time  the  land  which  was 
not  under  cultivation  was  covered  with  barley  stubble,  and  as  to 
whether  defendants  had  themselves  farmed  this  particular  piece  of 
land,  where  there  was  no  allegation  setting  up  that  defense.     (Id.) 

t,  Ejecticent  bt  Vendor — ^Vendee  in  Possession — Equitable  De- 
fenses.—Vendees  in  possession,  under  a  contract  of  purchase,  not 
having  performed  their  contract,  and  being  in  default  with  their 
payments,  cannot  maintain  an  equitable  defense  to  an  action  of 
ejectment  by  the  vendor.     (Hincksman  v.  Delaeour,  416.) 

7.  Fbaud  of  Vendor — Remedies  of  Vendee — Default  —  Eject- 
XXNT. — Vendees  in  possession,  under  a  contract  of  purchase  which 
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they  were  induced  to  enter  into  through  the  false  and  fraudulent 
representations  of  the  vendor,  must  paj  the  purchase  price,  accord- 
ing to  the  contract,  and  receive  such  title  as  the  vendor  is  able  to 
give,  if  thej  choose  to  retain  possession  of  the  land,  or  thej  may 
rescind  the  contract,  restore  the  possession  to  the  vendor,  and  re- 
cover the  purchase  monej  paid,  together  with  the  other  expendi- 
tures, after  deducting  therefrom  the  fair  rental  value  of  the 
premises.  Befusing  to  adopt  either  course,  they  are  liable  to  an 
action  of  ejectment  by  the  vendor,  in  which  they  are  not  entitled 
to  recover  the  purchase  money  paid.     (Id.) 

8.  Failubb  to  Make  Payments — Termination  or  Bights. — ^When, 
in  a  contract  for  the  sale  of  land,  time  is  made  of  the  essence 
of  the  contract,  an  inexcusable  failure  on  the  part  of  the  bolder 
of  the  option  to  make  a  payment  when  the  same  should  be  paid 
according  to  the  terms  of  the  contract  terminates  his  rights  under 
the  option  and  makes  it  impossible  for  him  to  enforce  the  same^ 
in  the  absence  of  a  waiver  on  the  part  of  the  other  party,  and 
no  notice  is  required  to  terminate  his  rights  under  the  contract. 
(Darter  v.  Schuyler,  457.) 

9.  FORrEITOBE   BT   VENDEE — SUBSEQUENT  CONVEYANCE  BT  VENDOB 

— ACTION  TO  Quiet  Title — ^Parties. — The  default  of  the  vendee  in 
making  the  payments  as  called  for  by  the  contract  of  purchase 
having  operated  ipso  facto  as  a  forfeiture  of  the  contraet  and  her 
rights  thereunder,  in  an  action  by  the  grantee  under  a  subsequent 
conveyance  to  quiet  the  title  to  the  property  as  against  such  do- 
faulting  vendee,  the  grantor  is  neither  a  necessary  nor  a  proper 
party  to  the  action.     (Id.) 

10.  Waiver  or  Strict  Performance  —  Contuotino  Evidence  — 
Finding — ^Appeal. — The  trial  court,  upon  conflicting  evidence, 
having  found  that  the  defendant  was  not  excused  from  making 
the  payments  as  the  same  became  due,  by  any  act  or  conduct  on 
the  part  of  her  vendor,  and  that  no  act  or  conduct  on  his  part 
justified  her  in  failing  to  perform  her  part  of  the  contract,  the 
contention,  on  appeal,  that  there  was  a  waiver  of  the  strict  per- 
formance of  the  terms  of  the  contract  by  the  vendor  as  to  such 
payments  cannot  be  sustained.     (Id.) 

11.  Transfer  or  Property  and  Contract  as  Security— Liability 
OF  Grantee  to  Vendee. — The  vendee  of  land,  upon  being 
notified  by  the  grantee  of  his  vendors,  to  whom  the  contract 
of  sale  was  also  assigned,  that  no  further  payments  would 
be  received,  as  there  was  some  question  about  the  title  to  the 
land  (a  proceeding  to  foreclose  a  prior  mortgage  of  record  hav- 
ing been  instituted),  is  not  entitled  to  recover  from  such  grantee 
the  payments  made  under  the  contract  of  purchase,  where  the 
latter  took  the  deed  and  assignment  merely  as  security  for  certain 
sums  of  money  which  he  had  paid  out  under  a  surety  bond  exe- 
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euted  for  the  benefit  of  sneh  grantors  in  connection  with  ui  In- 
dependent leasing  transaction  and  did  not  assume  the  obligations 
of  his  grantors.     (Lewis  y.  Crenshaw,  781.) 

VENUE.    See  Place  of  TriaL 

VEBDICT.    See  Evidence,  7;  Negligence,  13,  19-21. 

WAIVER.     See   Criminal   Law,   25,   26;    Street   Law,   1;    Vendor  and 
Vendee,   10. 

WATER  COMPANIES.     See  Corporations,  1. 

WATERS  AND  WATER  RIGHTS.    See  Corporations,  2;  Water  Com- 
panies. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Employment  of  Attorney  by  Applicant — Agreement  roB,  At- 
torney's Fees — Review  of  by  Commission.— An  applicant  for 
compensation  under  the  Workmen's  Compensation  Act  is  entitled 
to  be  represented  by  counsel  in  proceedings  before  the  Industrial 
Accident  Commission;  and  if  an  applicant,  who  has  entered  into 
a  contract  employing  an  attorney  and  agreeing  to  pay  him  a 
given  fraction  of  the  amount  recovered  as  compensation  for  the 
services  to  be  rendered,  seeks  to  avoid  the  obligation  of  such 
contract  after  the  services  have  been  rendered  and  the  benefits 
retained  by  him,  the  attorney  is  entitled  to  a  fair  and  impartial 
hearing  before  the  commission  on  the  question  of  the  reasonable- 
ness of  the  fee  which  the  contracting  parties  had  agreed  should 
be  paid.     (Schilling  v.  Industrial  Ace  Com.,  190.) 

2.  Reasonableness  of  Fee — Jubisoigtion  of  Commission. — On  such 

a  hearing  the  jurisdiction  of  the  commission  is  confined  to 
the  determination  of  the  reasonableness  of  the  fee  to  be  paid  to 
counsel  for  the  legal  services  rendered  to  the  applicant  in  con- 
nection with  the  proceedings  before  it,  and  does  not  extend  to  the 
determination  of  the  legality  of  a  contract  for  the  payment  for 
legal  services  rendered  in  independent  proceedings,  even  though 
such  contract  is  made  payable  out  of  the  award  of  compensation 
made  to  the  applicant  by  the  commission.     (Id.) 

3.  Injury   to   Employee   While  on   Vacation — Scope  of  Employ- 

ment.— Under  the  Workmen's  Compensation  Act,  an  injury  sus- 
tained by  an  employee  when,  upon  his  own  time,  free  from  any 
duties  to  his  employer,  he  is  engaged  in  the  diversions  of  his 
vacation,  is  not  an  injury  arising  out  of  and  in  the  course  of  his 
employment,  notwithstanding  at  the  time  of  the  injury  he  is  re- 
turning from  a  railway  station,  at  which  place  among  the  things 
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done,  he  mailed  a  letter  in  answer  to  one  he  reeeiyed  from  Uf 
employer  on  a  matter  connected  with  the  bosineBs  of  the  latter, 
(Gasnaltj  Go.  v.  Indastrial  Ace.  Coin.,  387.) 

4.  Genbbal  Osdbks  of  Commission — Evidence — Jxtdicul  Nonce- 
Courts  cannot  take  judicial  notice  of  a  general  order  of  the  Indus- 
trial Accident  Commission.     (Schmidt  t.  Purcell,  4i0.) 

5.  Failuke  to  Comply  With  Orders — Want  or  Nonoi — Nxou- 
GBNCE. — Failure  of  an  employer  to  comply  with  some  general  order 
of  the  Industrial  Accident  Commission  of  which  he  had  no  notice 
would  not  constitute  gross  negligence.     (Id.) 

6.  Reasonableness    of    Orders — ^Prbsumption — ^Whxm    Apfuoabls. 

The  conclusiye  presumption,  prescribed  by  section  60  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  that  eyery 
order  of  the  commission  is  reasonable  and  fixes  reasonable  and 
proper  standards  and  requirements  for  safety,  does  not  apply  te 
an  action  for  damages  instituted  by  an  employee  imder  seetioB 
12  (b)  of  the  act.     (Id.) 

7.  When  Orders  EFVSGTiyB.— Under  section  59  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act,  orders  of  the 
conunission  do  not  become  effectiye  until  seryed  upon  the  employer. 
(Id.) 

8.  Action    for    Damaged— Beasonablbnxss    of    Orders— Issub    of 

Negijgengb — Proper  Findings. — In  an  action  for  damages  insti- 
tuted by  an  employee  against  the  employer  under  section  12(b) 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  the 
reasonableness  of  the  orders  of  the  commission  (the  violation  of 
which  plaintiff  relied  on  to  proye  gross  negligence  on  the  part 
of  the  defendant),  haying  been  directly  put  in  issne  by  the  alle> 
gations  of  the  complaint,  and  the  court  haying  found  in  effect  that 
such  orders  were  unreasonable,  a  finding  upon  the  issne  of  gross 
negligence  and  willful  disregard  of  the  safety  of  the  employee  is 
proper.     (Id.) 

9.  Waiver  of  Compensation  Under  Act — Gross  Neouobncb— 
Burden  of  Proof. — ^In  such  an  action,  the  plaintiff  haying  waiyed 
his  right  to  compensation  afforded  him  by  the  act  and  chosen  to 
proceed  in  such  action  at  law  for  damages,  it  is  incumbent  upon 
him  to  proye  that  the  injury  resulted  both  from  the  gross  negli- 
gence (or  willful  misconduct)  of  the  defendant  and  from  the  will- 
ful disregard  of  the  life,  limb,  or  bodily  safety  of  plaintiff.     (Id.) 

10.  Willful  Disregard  of  Safety  of  Emplotee— What  Con* 
STITUTES. — To  willfully  disregard  the  safety  of  an  employee  is  to 
intentionally  do  or  fail  to  do  something  which  contributes  to  the 
injury,  having  actual  knowledge  of  the  perils  Incident  thereto,  or 
having  what  in  law  is  equivalent  to  such  actual  knowledge.     (Id.) 

WEIGHT    IBRIGATION   ACT.    See   Irrigation,    1-3. 
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